Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE WLLIAMT. G.OVER | A Part 23
Justice
X | ndex

LANGDALE OANNERS CORP. Nunber 23960 2002

Mbt i on
- against - Dat e Decenber 18, 2002

Mbt i on

UNI TED CONTRACTI NG SERVI CES OF NEW Cal . Nunber 16

YORK CORPORATI ON, et al.

The fol |l owi ng papers nunbered 1 to _14 were read on this notion by
t he defendants, pursuant to CPLR 3211[a][7] and CPLR 3016[b], to
dism ss the first and second causes of action interposed agai nst
the defendants David Henry and WIIliam Hogan, individually, to
dismss the third cause of action based on General Business
Law 349, to dismss the fourth cause of action for failure to plead
fraud with particularity and, pursuant to CPLR 7503[a], to stay all
causes of action against the defendant United Contracting Services
of New York Corp., d/b/a United Contracting Services Corp., on the
ground that the clains are the subject of a pending arbitration
proceedi ng; and, cross notion, by the plaintiff, pursuant to
CPLR 3212 and CPLR 3211[a][1], for summary judgnent on the first,
second, third and fourth causes of action and based upon
docunent ary evi dence.

Paper s

Nunber ed
Notice of Mbtion - Affidavits - Exhibits ........ 1- 4
Notice of Cross Motion - Affidavits - Exhibits .. 5-9
Answering Affidavits - Exhibits ................. 10 - 12
Reply Affidavits ..... ... . .. . . i, 13 - 14

Upon the foregoing papers it is ordered that the notion and
cross notion are determ ned as foll ows:

|. The Relevant Facts
In Cctober, 2001, the plaintiff Langdale Owners Corp.

("Langdal e"), entered into a contract for the renoval and di sposal
of asbestos insulation and the reinsulation of certain areas of a



prem ses. Instead of delineating its nane as "United Contracting
Services of New York Corporation” ("United"), that defendant
executed the contract in the nanme "United Contracting Services
Corp." ("the nonexistent entity").

The contract was signed by Margaret Healy, as President of
Langdal e, and by Liam Hogan, as Vice President of the nonexistent
entity. The contract rider between Langdal e and the nonexi stent
entity contains the printed nanmes of the corporations, and a
signature line beneath each printed name, which was signed by
Margaret Healy and Liam Hogan, wthout any indication of an
of ficial corporate capacity.

When a dispute arose due to the alleged failure to conplete
the work wwthin a certain tine, Langdale term nated the contract.
Al t hough arbitration was dermanded, it did not proceed due to the
failure of United or the nonexistent entity to pay its share of the

arbitration fee. As a result, Langdale commenced this action
against United, d/b/a the nonexistent entity, and against
David Henry and WIIiam Hogan i ndividually. In four causes of

action, Langdal e seeks damages jointly and severally fromHenry and
Hogan individually, and from United, based upon: (1) breach of
contract; (2) wunjust enrichnment; (3) a violation of General
Busi ness Law ("GBL") section 349; and, (4) an alter ego or pierce
the corporate veil theory.

The conpl aint all eges that because the nonexistent entity is
not |icensed by the State Departnent of Labor in violation of Labor
Law 902[ 1], and is not registered with the Secretary of State,
Henry and Hogan are personally liable under the contract. The
conplaint also alleges that Henry and Hogan forned t he nonexi stent
entity for the sole purpose of fraudulently shielding assets paid
to United and to evade personal liability, and operated under the
name of the nonexistent entity solely to defraud Langdale.
Langdale further alleges that Henry and Hogan exercised such
dom nion and control over United, and so depleted or secreted
United assets, as to make United their alter ego and a vehicle for
personal , rather than corporate ends.

To date, no answer has been interposed by United, Henry or
Hogan.

1. The Mdtion and Cross Mtion

In their notion to dismss, Henry and Hogan assert that at al
tinmes they acted as officers of United and Langdal e contracted with
United, so the first and second causes of action interposed agai nst
themindividually nust be dism ssed. The defendants urge that the
cause of action based upon GBL 349 nust be dism ssed, as only a
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private contractual dispute is at issue, and the conplai ned-of
conduct was not directed at the public generally. Finally, they
contend that the fourth cause of action fails to plead fraud with
particularity, and the entire action against United should be
stayed pending the conpletion of an ongoing arbitration which was
demanded pursuant to the contract.

Langdal e opposes the notion asserting that Henry and Hogan are
personal ly |iable because they entered into a contract using the
name of a non-existent entity and repeatedly used that nane in
annexed adverti sing and business cards, with the intent to deceive
the public at |arge. Langdal e urges that it has pl eaded all causes
of action with sufficient particularity, but it seeks leave to
i nt erpose an annexed proposed anended verified conplaint should
further particularity be required. Finally, it contends that
United waived its right to proceed to arbitration by failing to pay
the fee. Based upon the sane facts and docunents, Langdal e al so
noves for summary judgnent on all causes of action.

The defendants respond, inter alia, that Langdal e’ s CPLR 3212
nmotion for summary judgnent is premature as issue has not been
joined. They note that the docunentary evi dence denonstrates that
only Hogan, not Henry, executed the contract with Langdale, and
Hogan did so only in an official capacity. They argue that
Langdal e sued United in its proper corporate nane, and they urge
that there was no fictitious or nonexistent corporation, only an
oversight in the manner in which the corporate nane appeared on
contract docunents. Finally, they annex a license issued to United
by the State Departnent of Labor, and assert that a certificate for
doi ng business for United is also on file with the Secretary of
State.

Langdale replies that it contracted with the nonexistent
entity, any judgnent it m ght obtain against that entity would be
worthless, and the fact that United is in good standing is
irrelevant, as United did not execute the contract.

[, Deci si on

In the context of a CPLR 3211 notion to dism ss, the pleadi ngs
are necessarily afforded a | i beral construction, and the plaintiff
is accorded the benefit of every possible favorabl e i nference (see,
Leon v Martinez, 84 Ny2d 83, 87-88; Rovello v Oofino Realty Co.,
40 NY2d 633, 634). \Were, however, docunentary evidence utterly
refutes a plaintiff’s factual allegations, and conclusively
establishes a defense as a matter of |aw, the cause of action may
be di sm ssed (see, Leon, supra 84 NY2d at 88).




Here, the docunmentary evidence clearly denonstrates that
Langdal e entered into a contract with a nonexistent entity and t hat
only Hogan executed the contract on behalf of that entity.
Al though the defendants assert that the manner in which the
contract was executed was an oversight, the docunentary evidence
denonstrates that the defendants repeatedly advertised under the
name of the nonexistent entity, rather than in United s nane, and
performed work for other conpanies in the nane of the nonexi stent
entity.

At this stage of the proceedi ng, Hogan and Henry have failed
to denonstrate conclusively and as a matter of |awthat they cannot
be individually liable on the contract (see, Fuller v Rowe,
57 NY 23; Brandes Meat Corp. v Croner, 146 AD2d 666; lnero
Fiorentino Assocs., Inc. v Green, 85 AD2d 419). As a result, the
notion to dism ss the first and second causes of action interposed
agai nst the individual defendants is denied.

Cener al Busi ness Law 349 prohi bits deceptive acts or practices
in the conduct of any business trade or comerce or in the
furni shing of any service in this state (see, Goshen v Miutual Life
Ins. Co. of NY, 98 Ny2d 314, 321). Pursuant to the statute, a
prima facie case requires a showi ng that the defendant is engagi ng
in an act or practice that is deceptive or msleading in a materi al
way, with an inpact on consuners at large, and that the plaintiff
has been injured by reason thereof (see, OGswego Laborers Local 214
Pension Fund v Marine Mdland Bank, N A, 85 Ny2d 20, 25-26;
Goshen, supra at 324). The allegedly deceptive acts,
representations or om ssions nust be msleading to "a reasonable
consuner acting reasonably under the circunstances"” (see, Andre
Strishak & Assocs., P.C v Hewett Packard Co., AD2d |
752 NYS2d 400, quoting, Oswego Laborers’ Local 214 Pension Fund v
Marine Mdland Bank, supra at 26).

The third cause of action alleges only that Henry and Hogan
operated under the nane of the nonexistent entity for the sole
pur pose of defraudi ng Langdale. Thus, there is no allegation of an
i npact on consuners at |arge. Nonetheless, the proposed anended
conplaint alleges that United consistently advertised in the nane
of the nonexistent entity and contracted wi th ot her conpani es under
t hat nane, whi ch does adequately all ege an act or practice whichis
deceptive and misleading in a material way with an inpact on
consuners at large (cf., GBL 133 [making it a m sdeneanor to assune
a nane for advertising purposes or for the purposes of trade, with
intent to deceive or mslead the public as to the true identity of
the corporation]). As the docunentary evi dence al so supports these
allegations, the notion to dismss the cause of action in the
original conplaint is granted, and that branch of Langdal e’ s cross
nmotion seeking leave to anmend the conplaint to interpose the
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sufficiently stated third cause of action is granted (see,
Hol chendler v W Transp., Inc., 292 AD2d 568; CPLR 3025[b]).

The fourth cause of action alleges that the defendants have
informed the plaintiff that they have depleted and secreted the
assets of United and that Henry and Hogan have exercised such
dom nion and control United, that it has becone their alter ego.
These allegations fail to allege an alter ego or pierce the
corporate veil cause of action with sufficient particularity (see,
Abel man v Shoratlantic Dev. Co., Inc., 153 AD2d 821).

Nonet hel ess, the all egations in the proposed anended conpl ai nt
that the use of the nonexistent corporate nane was intentionally
m sl eadi ng and false, that the defendants have never corrected
their advertising or stationary and have filed forms with agencies
in the nonexistent entity’'s nanme, that they have depleted and
secreted corporate nonies for their own purpose, and other alter
ego allegations, are sufficient to state a cause of action (see,
Trans Int’l Corp. v Cear View Technologies, Ltd., 278 AD2d 1; 5th
& 46th Co. v Duesenberry, Ruriani & Kornhauser, Inc., 57 AD2d 791).
As the docunentary evidence al so supports these allegations, the
defendants’ notion to dismss the fourth cause of action is
granted, and Langdale’ s cross notion seeking |leave to anend the
conplaint to interpose the sufficiently stated fourth cause of
action is granted (see Holchendler v W Transp., lInc., supra
CPLR 3025[ b]).

That branch of the defendants’ notion seeking to stay the
action to allow the arbitration to proceed is denied, in |ight of
t he evidence that the defendants have not proceeded to arbitration
by paying their share of the arbitration fee. Langdal e’ s cross
nmotion for summary judgnent is denied, wthout prejudice, as
premat ur e.

Concl usi on

Accordi ngly, based upon the papers submtted to this court for
consideration and the determ nations set forth above, it is

ORDERED t hat the branch of the defendants’ notion to dism ss
t he causes of action in the conplaint is granted to the extent of
dism ssing the third and fourth causes of action, and otherwise is
denied; and it is further

ORDERED t hat the branch of the defendants’ notion seeking to
stay all proceedi ngs agai nst the corporate defendant based upon a
pendi ng arbitration proceeding is denied; and it is further



ORDERED that the branch of the plaintiff’s cross notion
seeking sumary judgnment is denied, without prejudice; and it is
further

ORDERED that the branch of the plaintiff’s cross notion
seeking leave to anend the conplaint in order to replead and
interpose the sufficiently stated third and fourth causes of action
i nterposed therein, as well as additional factual allegations is
granted, and the plaintiff’s anended verified conplaint is deened
to have been served on the defendants. Upon service of notice of
entry of this order, the defendants shall serve their answer in
conformty with CPLR 3211[f].

Dat ed: February 21, 2003

J.S. C



