Short Form O der

NEW YORK SUPREME COURT - QUEENS COUNTY
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Mot i on
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BERNARD HALLORAN Mot i on

Cal . Nunber 6

The foll owi ng papers nunbered 1 to _14 read on this notion by plaintiff
for a noney judgnment agai nst defendant and for counsel fees.

Papers
Nunber ed
Order to Show Cause - Affidavits - Exhibits ...... 1-5
Answering Affidavits - Exhibits .................. 6-9
Reply Affidavits ....... ... .. . .. . . .. 10-11
O her 12-14

Upon the foregoing papers it is ordered that the notion is
deternined as foll ows:

Pursuant to a stipulation entered into on My 12, 1987 and a
j udgnment of divorce dated February 10, 1989, upon defendant’s pension
with Metropolitan Life | nsurance Conpany (MetLife) entering a pay st atus,
plaintiff was to receive one-half of any paynent valid as of October 21,
1982. To give effect to that provision, the stipulation and judgnent
also allowed for the issuance of a Qualified Donestic Relations Oder
(QDRO directing MetLife to conply with the terns of the stipulation and
judgnment regarding the pension. A further stipulation reiterating these
terms was entered into by the parties on March 25, 1992

Al t hough a QDROwas entered in this action on July 6, 1992, no proof
has been submitted as to whether the order was served upon MetlLife at
that tinme or at any tinme prior to defendant being placed on retirenent
by MetLife in Septenber 1996 at the age of 62. However, it is undisputed
t hat defendant’s pension entered a pay status on Septenber 1, 1996, and
that plaintiff did not receive the anmount due to her each nonth pursuant
to the stipulations and divorce judgnent until Decenber 2001, follow ng
service of a copy of the QDRO on MetLife in Qctober 2001.

Plaintiff is entitled to a noney judgnent for arrears in the anmunt



of $14,280.21, representing the nonthly paynents of $226.67 she shoul d
have recei ved from  Septenber 1996 t hr ough Novenber 2001.
(Donmestic Relations Law § 244; see, Wlfson v Public Adnmir of
Nassau County, 282 AD2d 743.) The QDRO was provi ded for to i npl enent the
portion of the judgnent of divorce awarding plaintiff an interest in the
marital portion of defendant’s retirenment pension. (See, Sylvester v
Syl vester, 290 AD2d 501.) Plaintiff’'s right to receive the interest in
marital property was agreed upon by stipulation of the parties and
awar ded by judgnment of the court. While defendant argues that plaintiff
wai ved her rights under the agreenment and decree, waiver cannot be
created by negligence or oversight and cannot be inferred from nere
sil ence, but requires proof of a voluntary and i ntentional relinqui shnment
of a known and otherwise enforceable right. (See, Peck v Peck
232 AD2d 540; Messina v Mssina, 143 AD2d 735.) There has been no
showi ng herein that plaintiff voluntarily relinqui shed her entitlenent
to a share of defendant’s pension. (See, Coppola v Coppola
291 AD2d 477; Peck v Peck, supra.) The parties admttedly did not have
any contact with or information concerning each other from 1992 until
2001, and there is no proof to refute plaintiff’s contention that she did
not know until 2001 that defendant had retired and was receivi ng pensi on
benefits. Nor would the failure of her prior attorney to have served
the QDRO on MetLife, wthout nore, be sufficient to denpnstrate
plaintiff’s waiver of her share of marital property.

However, under the facts and circunstances of this case, it cannot
be said that defendant’s default in paying the anopunt due under the
pension was willful. Therefore, plaintiff 's requests for the i nposition
of prej udgnment i nt erest and for counsel f ees are denied.
(Donestic Rel ations Law 88 244, 237[c]; see, Kristiansen v Kristiansen
236 AD2d 521; Maser v Maser, 226 AD2d 684; Manno v Manno, 224 AD2d 395.)

Accordingly, the notionis granted to the extent that plaintiff nmay
enter a judgnment agai nst defendant in the ambunt of $14,280.21. 1In all
ot her respects, the notion is denied.

Dat ed: Decenber 6, 2002




