MEMORANDUM

SUPREME COURT : QUEENS COUNTY
CVIL TERM I AS PART 3

X BY: Justice John A. M1 ano
: | ndex No. 11171/ 00

BAT- JAC CONSTRUCTI ON, | NC.,

Plaintiff,
Motion Date: July 9, 2002

Mbtion Cal. No.: 6

- against -

AYELET HASHACHAR TAPEI NU EL EVENTARY:
SCHOOL a/ k/a TAPElI NU SCHOOL FOR
G RLS, et al.,

Def endant s.

Plaintiff Bat-Jac Construction, Inc. ("Bat-Jac") noves to
restore this case to active status. Count ercl ai m def endant
Mount batten Surety Conpany, Inc., i/s/h/a Muntbatten Surety
Conmpany, I nc. of Pennsylvani a ("Muntbatten"), cross-noves to conpel
Zisholtz & Zisholtz, LLP to execute the Consent to Change Attorneys,
for a declaration that Muntbatten is the assignee of Bat-Jac’s
cl ai rs agai nst the defendant Ayel et Hashachar Tapeinu El enentary
School a/k/a Tapeinu School for Grls (the "School"), and to conpel
Zisholtz & Zisholtz to execute the Consent to Change Attorneys for
Bat - Jac.

This action arises out of a contract dated March 8, 1999,
bet ween Bat-Jac and the School, whereby Bat-Jac agreed to install
new sound proof wi ndows in the school building. In connection wth
this contract, on March 15, 1999, Bat-Jac, as principal, procured

paynment and performance bonds in favor of the School, as obligee,



from Mount batten. As an inducenent to Muntbatten to issue the
bonds, Bat-Jac and Eric and Steve R Menzer (the "Menzers"),
executed an indemity agreenent jointly and severally covenanting
to exonerate and save harm ess Muntbatten as the surety on the
bonds.

Bat -Jac contends that from April 30, 1999 to April 6,
2000, it performed all the work, |abor and services and furnished
all of the materials pursuant to the terns of the contract. Bat-Jac
all eges that there is a balance due for the work, |abor, services
and materi al s furni shed whi ch has been dul y demanded, but t he School
has refused to pay. Bat - Jac commenced this action against the
School for breach of contract, account stated and to forecl ose upon
a mechanic’ s lien

In its anended answer the School generally denies the
allegations contained in the <conplaint, interposes severa
affirmative defenses and a counterclaim alleging that Bat-Jac
breached the contract. In its counterclaim the School contends
that Bat-Jac wongfully walked off the job, perforned in an
unwor kmanl i ke manner, failed to correct defects or to conplete the
project, and failed to pay its subcontractors. The School posits
that Bat-Jac is, and has been decl ared i n default under the contract
and also has interposed a counterclaim for danages against
Mount batten as the surety conpany.

In support of its cross notion and in opposition to



Bat-Jac’'s notion, Muntbatten has submtted, inter alia, the

affidavit of N chol as Kokinakis, a Clains Attorney for Zurich North
Anerica, the parent conpany of Mountbatten. Kokinakis asserts that
unpai d subcontractors and suppliers of Bat-Jac on the School project
have nade cl ai s agai nst Mount batten, $228, 808. 87 of whi ch have been
pai d. Kokinakis al so asserts that Muwuntbatten has worked with the
School and Bat-Jac’s subcontractors to conplete the project. In
fact, Kokinakis states that on March 25, 2002, a neeting was held
with all the relevant parties to discuss the conpletion of the
project. However, Bat-Jac refused to cooperate and did not attend
the neeting. Rather, via a letter from its attorney Stuart
Zisholtz, Bat-Jac states that the contract wth the School was
termnated for failure to remt paynent, at which tine the bond
i ssued by Mountbatten was al so termnated. Stuart Zisholtz states
that any costs incurred for the conpletion of the project would not
be the responsibility of Bat-Jac or the Menzers (hereinafter the
"Indemmi tors” whenreferredto collectively), and that Mountbatten’s
vol untary appearance on the project, would result in Muntbatten
incurring the costs of conpletion.

Koki naki s states that the I ndemitors have not rei nbursed
Mount batten for the nonies it has expended on their behalf.
Koki nakis also states that Muntbattan has established a reserve
fund in the anmount of $450,000 to cover the various clains and

| awsui ts brought against it in connection with the School project.



Al though duly demanded, neither Bat-Jac nor the Menzers have
provided collateral security to Muntbatten to cover the reserve
f und. As a result, Muntbatten maintains that Bat-Jac and the
Menzers are in default under the G A

Addi tionally, Kokinakis asserts that Mountbatten has
informed Stuart Zisholtz that it was exercising its right to assunme
control over the matter as the attorney-in-fact for Bat-Jac pursuant
to the Assignment and Attorney-In-Fact clauses contained in the
indemity agreenment. Zisholtz and Zisholtz has declined to execute
the Consent to Change Attorneys and has refused to recognize
Mount batten as Bat-Jac’s attorney-in-fact. Based on the default of
the I ndemitors, and the refusal of Zisholtz and Zisholtz to execute
t he Consent to Change Attorney form Muntbatten argues that it is
entitled to the relief requested in its cross notion, thereby
necessitating the denial of Bat-Jac's notion.

Bat - Jac advances several argunents for denial of the cross
nmotion. Bat-Jac argues that the performance bond permts an owner
to conplete a project by utilizing the services of the surety if and
when the principal defaults under the terns of the contact. If the
princi pal does not default, Bat-Jac argues, then the surety has no
obligation to conplete the project.

Bat-Jac maintains that in the case at bar, the School
breached the contract by failing to remt paynent. Ther ef or e,

Bat - Jac argues that it had grounds to termnate the contract with



t he School , and that upon such term nation, the perfornmance bond was
vitiated and Mount batten had no obligation to conplete the project.

Bat - Jac points out that based on the evidence submtted,
Mount batten has not received any funds from the owners of the
projects. Bat-Jac contends that it did not receive final paynent
on a nunber of projects, which paynents, Bat-Jac surm ses woul d have
been sufficient to reinburse Muntbatten for the funds it has
expended on the projects. Therefore, it is Bat-Jac’s position that
if Mountbatten had mtigated its danages, the all eged default woul d
not have occurred and Mount batten woul d have been nmade whol e.

Finally, Zisholtz <contends that a substitution of
attorneys is not proper because the positions taken by Bat-Jac and
Mount batten are contradictory. Zisholtz argues that Bat-Jac is
pursuing a claim against the School for breach of contract while
Mountbatten is attenpting to conplete the project based on the
pretext that Bat-Jac is in breach of the contract.

Paragraph 6 of the indemity agreenent specifically
provides that, if Muntbatten establishes a reserve to cover any
ltability, claimasserted or lawsuit in connection wth the bonds,
the Indemitors, "imedi ately upon demand. .. shall providethe Surety
funds and/ or other collateral security which the Surety inits sole
di scretion deens adequate. .. as security on such Bond. "
Consequently, Bat-Jac’s failure to furnish the demanded coll atera

funds constitutes a breach of its obligations.



The deposit demanded by Mountbatten i s not based upon the
maturity or |iquidation of any clains, but represents security in
an anount within the sole discretion of Mountbatten in anticipation

of possible | osses (see, Bib Constr. Co., Inc. v Fireman’s Ins. Co.

O Newark, N.J., supra). Therefore, Bat-Jac’s mtigation argunent

is without nerit. Mreover, other than Bat-Jac’s specul ation, no
evi dence has been subnmtted to establish that Muntbatten did not

attenpt to mtigate damages (see, Anerican Hone Assur. Co. v Gemma

Constr. Co., Inc., 275 AD2d 616; Acstar Ins. Co. v Teton Enter.

Inc., 248 AD2d 654). Upon the breach of the indemity agreenent,
i.e., failing to make the denmanded collateral paynents, all of
Bat-Jac’s rights "growing in any manner out of" the contract were
assigned to Mountbatten, thereby triggering Muntbatten’s authority
to settle, conpromse all clains, or conplete the contracted work,
on behalf of Bat-Jac. This authority not only included the right
to settle or conpron se cl ains agai nst Mount batten upon the bonds,
but al so Bat-Jac’s clai ns agai nst the School for breach of contract

(see, e.9., Hutton Constr. Co., 1Inc. v County of Rockland,

52 F.3d 1191 [2™ Cir]).

Mor eover, once the School declared Bat-Jac in default and
sued Mountbatten, as the surety on the performance bonds to ful fil
Bat-Jac’s obligations, Muntbatten was required to conply,
regardless of its own belief in the correctness of the School’s

action (see, Bib Constr. Co., Inc. v Fireman’s Ins. Co. of Newark,




N.J., 214 AD2d 521). Accordingly, Bat-Jac’s argunent that
Mount batten conpl eted the project voluntarily is basel ess.

Furthernore, the Indemitors irrevocably designated
Mount batten as their attorney-in-fact wwth the authority to exercise
all of the rights of the Indemitors under the indemity agreenent.
Consequent |y, Mowuntbatten has the right to substitute Zi sholtz and
Zisholtz with the attorney of its choice.

Accordingly, Mountbattenis entitled to the relief sought
in the cross notion.

As to the notion to restore, according to the court’s
conputer records, on May 1, 2001 this case was nmarked "OTrHER FI NAL
DISP. (PRE-NOTE)." It has been made clear that such a practice is

not permtted (Johnson v Brooklyn Hosp. Center, 295 AD2d 567; Lopez

v Inperial Delivery Serv., 282 AD2d 567, |v dism ssed 96 Ny2d 937).

There is no indication that an order was issued dismssing the
action upon the parties’ default in appearing at the schedul ed
pre-note of i ssue conference as IS cont enpl at ed by
22 NYCRR 202.27(c). Consequently, there is no need for a notion to

restore as the case is "still alive" (see, McCarthy v Jorgensen

290 AD2d 116, 118:; Lopez v Inperial Delivery Serv., | nc.,

282 AD2d 190, 200, lv dism ssed 96 Ny2d 937). Accordingly, the

nmotion is deni ed as noot.

Settl e order.



Dat ed: October 17, 2002

Justice John A. M1 ano



