SUPREME COURT - STATE OF NEW YORK
CRIMINAL TERM - PART C - QUEENS COUNTY
88-11 SUTPHIN BOULEVARD, JAMAICA, NEW YORK 11435

PRESENT:

HON. DAVI D GOLDSTEIN, J.S.C.

THE PEOPLE OF THE STATE OF NEW YORK I ndi ct ment Nos.: 5068/91
2741/ 92

DECI SI ON AND ORDER
- agai nst -
Dat ed: April 2, 2004
STEPHEN BRATHWAI TE,
Def endant .

This is a motion for an order pursuant to CPL 8§ 440.10(1) (f),
vacating the judgment of conviction upon the alleged deprivation of
defendant’s |l egal and constitutional rights, in that the People engaged
in prosecutorial m sconduct on both the case in chief and upon coll ater al
review of the prior motion to vacate the judgnent.

Def endant was indicted for assault in the second degree for the
st abbing of Darnell Thomas (Indictment 5068/91). He was subsequently
indicted for murder in the second degree, for fatally shooting Janel
Langston, an eyewi tness to the Thomas stabbing (I ndictment 2741/92). The
two indictments were consolidated and tried together under |ndictment
5068/ 91, with defendant represented at trial by two separate attorneys.

The trial resulted in defendant’s conviction for rmurder in the
second degree, crimnal possession of a weapon in the second degree, and
assault in the second degree. He was sentenced as a predicate felon to
concurrent indetermnate terms of 25 years to life on the nmurder
conviction and 7% 15 years on the weapons possession count, and to a
consecutive indeterm nate term of 3% 7 years on the assault conviction.

On September 22, 1993, defendant noved to set aside the verdict



pursuant to CPL 8§ 330.30, upon the ground of newly discovered evidence.
In support of the motion, he submtted an affidavit from Wanda Hill, an

all eged eyewitness to the nmurder, but who was not called during the

trial. She stated that she was present when Langston was shot and that
def endant was not the shooter. Hill also clainmed that she did not know,
until the trial had ended, that defendant had been accused of or tried
for Langston’s nurder. The motion was withdrawn on Decenber 23, 1993
the scheduled hearing date, when Hill recanted the substance of her
affidavit in open court. As a result of an investigation, it was

determ ned that defendant and four menbers of his famly had threatened

Hill in order to procure her affidavit.
In April, 1994, three nmenbers of defendant’s famly pl eaded guilty
to charges of, inter alia, bribery, tanpering and coercion of a witness.

After a jury trial, defendant and a remaining famly nmenber were each
convicted of fourth degree solicitation and fifth degree conspiracy, but
were acquitted of the remaining charges.

Subsequently, on November 11, 1994, defendant moved pursuant to CPL
8§ 440.10, to set aside the homicide verdict upon the ground of newy
di scovered evidence. In support of the application, he submtted an
affidavit from Marc Pringle, another alleged eyewitness to the shooting.
After a hearing, this Court denied the notion (decision and order
rendered July 11, 1996), finding that Pringle’ s testimony was incredible
and insufficient to warrant vacatur.

Thereafter, defendant’s conviction was affirmed by the Appellate
Di vi si on, Second Departnent (217 AD 2d 635) and | eave to appeal was denied
by the Court of Appeals (86 NY 2d 872).

On March 22, 1996, defendant again moved to vacate the sentence upon
the ground of ineffective assistance of counsel. This Court denied the
motion in an order issued March 29, 1996. Thereafter, in February, 1997,
def endant filed a request under the Freedom of Information Law, which was

complied with in Decenmber, 1997. Based upon the documents provided



pursuant to defendant’s FOI L request, another motion was nade. Since
a sufficient record existed for this claim to have been raised on
defendant’s direct appeal, the notion was procedurally barred (see, CPL
§ 440.10[2][b]), and was denied on substantive grounds by decision and
order dated March 16, 1999.

This fourth motion, to vacate the judgnment of conviction, is brought
pursuant to 8440.10 of the Crim nal Procedure Law. Defendant argues that
the testinmony of a rebuttal witness at his prior 8440 hearing, Lora
Ri chard Huf f man, was fal se, and that Assistant District Attorney Richard
Schaeffer, notwi thstanding know edge that the testinony was perjurious,
presented the rebuttal testinony at the hearing, during late 1995 or
early 1996. Def endant submts an affidavit from Huf fman, sworn to on
June 14, 2001, alleging that he had testified in a nunmber of hom cide
cases between 1996 and 1997; his testimony was fal se; and the prosecuti on
was aware of this.

Def endant further contends that Marlon Avila, a/k/a Rayguan Shabazz,
a prosecution witness who had testified at defendant’s original trial in
August of 1993, has testified, between September 19, 2002 and March 14,
2003, in a number of cases for the State of New York, and that Avila is
a “professional witness.” Defendant submts documents fromthe New York
St at e Departnment of Correctional Services, which reflect that Avila was
“out to court” on two dates, nanely, Septenmber 19, 2002, and March 14,
2003. Def endant requests that he be informed of all the current cases

in which Avila is a witness, and that he be afforded the opportunity to

guestion Avila as to his status as a “professional witness.” He contends
that the People use “professional witnesses”, “shifting them back and
forth” between the prisons and the courthouses. He requests the right

to ascertain “the locations and current identities of each and every
prof essi onal w tness.”
The People oppose the notion, vehemently denying defendant’s

accusations. They attach to their nmoving papers as Exhibit 2, an



affidavit, sworn to August 28, 2001, by Loral Huffman, recanting his
statenments in the affidavit submtted by defendant and reaffirmng his
testinony at the court hearing, when he was called to testify by the
District Attorney.

Succinctly put, the Court has before it a nmotion to vacate, which
attacks the testinony of a convicted felon, Huffrman, whose testimony at
a prior 8 440 hearing upon which the Court did not need to rely for its

finding:

ook even were the Court to

disregard in its entirety the testimony

of Huf fman, Pringle s testinmny was so

incredi ble, so devoid of any semnbl ance

of believability, t hat def endant’s

motion for a newtrial, pursuant to CPL

440.10, based wupon newly discovered

evi dence, should be denied on that

ground alone * * * 7 (Order issued

July 11, 1996)
That testimony was then recanted and was submtted in defendant’s motion
papers and then the recantation was recanted and submtted by the
District Attorney. As has been observed “There is no form of proof so
unreliable as recanting testinony.” (People v. Shilitano, 218 NY 2d 161,
170; People v. Dukes, 106 AD 2d 906). Plainly, there is no necessity
for a hearing here (see, People v. Cintron, 306 AD 2d 151).

It is clear that the testinony of Loral Huffman is far from
reliable. His account of factual events changes repeatedly and supports
the determ nation on the prior notion that, by disregarding the testi nmony
in question, the result would be the same and the judgment of conviction
woul d st and.

Secondly, defendant argues that Marlon Avila, a/k/a Rayguan

Shabazz, was “out to court” on two occasions, September 19, 2002 and
March 14, 2003, thus making him a professional witness. Overl ooked,

however, is that these two dates are nmore than nine years after the



trial. Defendant has not denonstrated how that fact could have affected
his trial, which concluded years earlier. Nor is it sufficient to
conclude that Avila was “professional wtness.”

Crim nal Procedure Law 8§ 440.10(1)(f) is a perm ssive section,
aut horizing the Court to vacate judgment when:

“1 mproper and prejudicial conduct not appearing in the record
occurred during a trial resulting in the judgment which
conduct, if it had appeared in the record, would have required
a reversal of the judgment upon an appeal therefrom?”

There is no basis for the exercise of such discretion in this case

Accordingly, upon the foregoing grounds, defendant’s notion to

vacate the judgment of conviction is denied.




