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IMPACT OF SEPARATION OR DIVORCE ON SPECIAL NEEDS CHILDREN

Susan L. Pollet

Disability is a matter of perception. If you can do just one thing well, you're needed by someone.

Martina Navratilova

The American Bar Association has commented that family lawyers are ‘dealing with a
burgeoning number of cases involving special needs children.‘[FN1] According to a recent book
on the topic of the special needs child and divorce, these families ‘have much higher divorce
rates and their cases often involve more specialized handling.‘[FN2]In this article, I will
highlight some of the issues facing families with a special needs child who are undergoing
separation or divorce, and will provide resources for further exploration of the topic.

Psychological Issues

Children with special needs ‘require extraordinary parenting and place extraordinary demands
upon the adults who care for them.‘[FN3] Experts in the field have written about the fact that
‘conflict, marital separation, and divorce are often an unfortunate consequence of trying to raise
these high-maintenance children.‘[FN4] They state, further, that ‘the stress of parental separation
and divorce exacerbates the symptoms of these children, makes them harder to care for at a time
when there are fewer resources to go around, and impacts the entire family in unique and often
profound ways.‘[FN5] Hence, these families are seen in ever increasing numbers in family court.

The literature is contradictory. There is psychological literature that ‘calls into question
assumptions that children with special needs irreparably harm marriages.‘[FN6] Some authors
have found increased stress within the family, while others have found no difference in
comparison to non-disabled families.[FN7] One metaanalysis of marital adjustment in parents of
children with disabilities found a much smaller effect on parents' marital relationship than would
be expected under older assumptions about disability and family, such that there was only an



average increase of 5.97 percent in the divorce rate for families with disabled children.[FN8]

And, it depends upon which disability you are talking about. For instance, with certain disorders,
such as autism spectrum disorder, which is a complex developmental disability that is said to
affect one in every 94 boys, the divorce rate of these families is estimated to be nearly 80-90
percent.[FN9] Other researchers disagree with that percentage and assert that marriages are more
stable than that.[FN10] One study found that couples who have a child with attention deficit
hyperactivity disorder are ‘nearly twice as likely to divorce or separate as couples who do not
have children with the psychiatric disorder.‘[FN11]

One community-wide study in Rochester found that children separated from one or both parents
are at increased risk for learning difficulties and ‘that these separations are good predictors of
which children may require special educational interventions to succeed.‘[FN12]

One study found that children with disabilities are more likely to live with single parents and
especially with their mothers, than are other children, and that when children do not live with
their biological parents, those with disabilities are more likely to live in the households of
women.[FN13]

The types of special needs children most commonly seen in family court fall into three major
categories: ‘Acute, life-threatening medical conditions; chronic and pervasive developmental
disorders; and psychological and behavioral disorders.‘[FN14] In order for the court to make
appropriate decisions for these families, information is needed regarding: ‘(1) the child's
particular condition, treatment options, and prognosis; (2) Each parent's general parenting skills
as well as specific skills related to the child's special needs including, but not necessarily limited
to, knowledge of the condition and treatment; (3) deficits in co-parenting skills in a given case,
which exacerbate the child's problems, and in turn exacerbates the co-parenting problems; and
(4) the impact of particular parenting plans (frequency of exchanges and duration of visitation)
on the child's special needs.‘[FN15]

Psychologists have long recognized that divorce triggers a difficult grieving process, and this is
exacerbated by the feelings of ‘shame and isolation that can be associated with raising a disabled
child.‘[FN16] As aptly stated by one expert, ‘many parents of special needs children may find
themselves facing 'double jeopardy.’ The end of the marriage has damaged their public and
private image as a loving adult, while the child's diagnosis has called their caregiving abilities
into question.

It is no wonder that some parents will struggle to avoid being painted into these painful corners
by blaming the other party and pursuing fruitless (even harmful) custody battles.‘[FN17] Divorce
professionals need to familiarize themselves with these dynamics and how they manifest in the
matrimonial and family court cases. Accordingly, a ‘successful intervention will require
sensitivity not only to the child but also to the parents' reaction to that child. In order to best
understand where conflict is likely to arise, efforts should be made to identify where the parents
are in the grieving process. ‘[FN18]

Legal and Financial Issues



With regard to custody and living arrangements when divorcing and separating parents have
children with special needs, there has to be discussion about the effect of the child's special
needs on every decision, and there has to be an expeditious process to change or modify
decisions.[FN19]There must be a fundamental understanding of the ‘developmental, physical
and psychological nature of the child's needs.‘[FN20] Particular attention must be paid to the
medical and educational issues of this child. Parenting plans need to be crafted to address the
needs of a 'special needs' child in a comprehensive manner.

As to child support, in New York State parents have a duty to provide child support for their
children until the age of[FN21], which is the age of majority.21 This may be wholly inadequate
for a child with special needs. Commentators have noted that ‘standard child support charts do
not address the higher costs inherent in raising a child with special needs, and generally divorce
support orders do not cover the care of children for their entire lifetime.‘[FN22] As to spousal
support, the ‘predicament‘ of a nonworking spouse or a spouse with a reduced income because
of the care required for a special needs child should be addressed.[FN23]

It is recommended that as part of the resolution of the divorce action, the following legal and
financial issues must be attended to: guardianship if one or both parents should die before the
child reaches majority; conservatorship vs. self-sufficiency once the child reaches majority; a
determination of who will act as advocate for the child once the parents have died; and a
determination of how the child will be cared for in the future (living arrangements, social and
medical support, etc.).[FN24]Longterm financial implications of caring for a child ‘over the
course of a normal life expectancy‘ must be considered by the parents.[FN25] For most people
private insurance is prohibitive, and there will be a need to transition to receiving government
benefits (e.g., Medicaid; Supplemental Security Income (SSI); Social Security).[FN26]

During the divorce, the creation of a special needs trust may be considered to ensure that it is
funded before the dissolution of the marriage, which trust would provide for health care
coverage and quality of life items for the special needs child.[FN27] The special needs trust is
designed to ‘hold assets for a beneficiary receiving public benefits, particularly needsbased such
as Supplemental Security Income (SSI) and Medicaid, so that the trust assets can be used to
enhance the beneficiary's quality of life while maintaining eligibility for the benefits.‘[FN28]

Educational Issues

According to commentators in this field, ‘divorce does not affect most education rights.
However, the divorce decree...should clearly describe relationships among the parents, child, and
education system.‘[FN29] The child's special needs may not alter his/her ability to attend a
mainstream school, but where it does, the child ‘may require special education, and familiarity
with the Individuals with Disabilities Education Act (IDEA) is necessary.‘[FN30] According to
one commentator, most of the litigation involving the rights of noncustodial parents to direct the
education of their children has concerned ‘examination of both the language of federal and state
statutes and divorce decrees with regard to parental rights.‘[FN31]

Conclusion



Families undergoing separation or divorce with a special needs child face unique challenges,
which must be faced squarely to insure the best outcome for the child and for the parents.
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