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l. Introduction

The Advisory Committee on Criminal Law and Procedume of the standing advisory
committees established by the Chief Administratdhe Courts pursuant to section 212(1)(q) of
the Judiciary Law, annually recommends to the Chdrhinistrative Judge legislative proposals in
the area of criminal law and procedure that mainberporated in the Chief Administrative Judge's
legislative program. The Committee makes its revemdations on the basis of its own studies,
examination of decisional law and proposals reaefvem bench and bar. The Committee
maintains a liaison with the New York State Judi€lanference, bar associations and legislative
committees, and other state agencies. In addiieecommending its own annual legislative
program, the Committee reviews and comments orr péreding legislative measures concerning
criminal law and procedure.

In this 2012 Report, the Committee recommends 6 measures for enactment by the
Legislature. Also included are 39 measures prelyqueposed, and which continue to be of
interest to the Committee. The new measures would:

. expand the types of conditions a court may impasen
granting and adjournment in contemplation of disalis

. amend “The Child Passenger Protection Act” (Leaisdcaw)
to authorize the court to impose a consecutiveesest of
probation or conditional discharge when imposiraileerm
after revoking a sentence

. amend CPL 310.10 to allow a court to suspend jury
deliberations for an additional forty-eight hougson a
showing of good cause

. amend CPL 160.50(1)(d) to authorize the unsealfran
order of protection if necessary to prosecute artidnt for
criminal contempt

. clarify that the level of injury required to trigga motorists
duty to provided identification after an accidenainy “bodily
injury”

. amend the definition of “counterfeit trademark®h §165.70

to more closely align the definition with Federal

Part Il of this Report provides the details of &xglains the purpose of each new measure.
Part Ill summarizes previously endorsed measursgyofficant interest to the courts. In Parts I
and lll, individual summaries are followed by dsaff appropriate legislation. Part IV briefly
discusses some pending and future matters undem@tee consideration.



1. New Measures

1. Adjournments in Contemplation of Dismissal
(CPL 170.55)

The Committee recommends that section 170.55 abfthiee Criminal Procedure Law be
amended to provide courts with greater flexibitidyset appropriate conditions when granting an
adjournment in contemplation of dismissal.

Currently, when granting an adjournment in contextiph of dismissal, the law allows a
court to impose conditions in only a few limitedocimstances. For instance, the court may impose
conditions as part of a temporary order of protec{iCPL 170.55 [3]), and in connection with a
family offense involving domestic violence, the domay require that a defendant participate in an
educational program addressing the issues of spabsae and family violence (CPL 170.55(4)).
For non-family offenses the court is authorizedetguire a defendant to participate in dispute
resolution (CPL 170.55(5)), perform certain typésammunity service (CPL 170.55(6)) or attend
an alcohol awareness program if the defendantdenime age of twenty-one (CPL 170.55(7)).
Unfortunately, for cases that do not fall withineoof these enumerated circumstances, or for
defendants who are not good candidates for thefgppiograms set forth in the statute, the cosirt i
powerless to craft more appropriate conditions.

The Committee believes it is appropriate to provigecourt and the parties greater leeway
to fashion appropriate conditions when grantingdjournment in contemplation of dismissal.
This measure will give defendants a better chaheamming a complete dismissal and sealing of the
charges, while at the same time promoting publietgand a reduced risk of re-offense. Programs
addressing issues of substance abuse, HIV and Al$eness, or shoplifting are often used in
connection with sentences of probation or cond#ti@iischarge, and it is appropriate to use such
programs in the context of an adjournment in coplation of dismissal. The Committee sees little
benefit in restricting anger management or violgmewention programs to family offenses when
they may be equally or more appropriate in non-kaoffenses. Similarly, alcohol awareness and
treatment programs may be as appropriate for dafeadvho are over twenty-one as those who are
underage. This measure would allow courts, withdbnsent of the parties, to order a defendant to
participate in an educational program, treatmeog@m or other program reasonably related to the
defendant’s rehabilitation. The proposal exprepsbyides that any condition may not be imposed
in excess of the length of the adjournment (CPL35@)).

The measure further provides that a court may adifendant to pay restitution of the
fruits of his or her offense or make reparatiomhef actual out-of-pocket loss caused by the
offense. As a practical matter, prosecutors afterdition an adjournment in contemplation of
dismissal on restitution or reparation, yet underent law this must be done outside the
parameters of CPL 170.55. Thus, the parties apgnexd to adjourn the matter, often multiple
times, until the restitution or reparation is pafdnly then is the court permitted to grant an
adjournment in contemplation of dismissal. Thsfficient process forces cases to be
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repeatedly calendared and defendants to returouxt antil payment is made. Recognizing that
some defendants may be unable to afford full rggtit or reparation, the proposal specifically
provides that the court may only order a defentiaptyy restitution or reparation in an amount
he or she can afford to pay.

Proposal

AN ACT to amend the criminal procedure law, in tiela to permissible conditions the court may
impose in connection with an adjournment in contiaign of dismissal

The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. Subdivision 8 of section 170.55 ofdheinal procedure law, is renumbered to
be subdivision 10, and new subdivisions 8 and @dded to read as follows:

8. The court may, as a condition of an adjournnrenbntemplation of dismissal, order a

defendant to participate in an educational progtagatment program or other program reasonably

related to the defendant’s rehabilitation. Thertmay not impose such conditions in excess of the

length of the adjournment in contemplation of dissai.

9. The court may, as a condition of an adjournnrenbntemplation of dismissal, order a

defendant to pay restitution of the fruits of hiher offense or make reparation, in an amountrhe o

she can afford to pay, of the actual out-of-potée$ caused by the offense.

82. This act shall take effect immediately, andllstpply to all offenses committed on or

after such effective date.



2. Revocable Sentences under The Child PassengectuntAct (Leandra’s Law)
(Penal Law §60.01)

The Committee recommends that section 60.01 dP#mal Law be amended to authorize
courts to re-impose a requirement of an ignitiderock device as a condition of probation or
conditional discharge following revocation of a tegte of probation or conditional discharge
imposed under Leandra’s Law.

The Child Passenger Protection Act (Leandra’s Lawyides, in relevant part, that a
defendant convicted of a DWI offense under VTL 88(P), (2-a) or (3) must be sentenced to a
period of probation or conditional discharge tmiudes a condition that the defendant install an
ignition interlock device (1ID) on any automobile br she owns or operates (L. 2009, c. 496). In
addition, the sentence of probation or conditiahatharge must be consecutive to any period of
incarceration imposed (PL 860.21). Under the eurséatutory scheme, however, a problem arises
when a defendant violates a Leandra’s Law sentehpeobation or conditional discharge and the
court revokes the sentence. CPL 410.70(5) sets floe options available to a court when it
revokes a sentence of probation or conditionalhdisge, and it currently does not authorize a court
to re-sentence a defendant pursuant to PL §60Mthout any reference to PL 860.21, courts are
limited to re-sentencing in accordance with PL 886(B) or (4), neither of which authorizes a
consecutive period of probation upon which to &tacondition of an IID.

As a result of this lapse in the statutory schasheéendants who violate probation or
conditional discharge will be relieved of the ohlign to install an 11D on their vehicles in anysea
where the court imposes a misdemeanor jail terexaess of sixty days or a felony term of
imprisonment in excess of six months. Moreovadar current law, the court lacks the authority
to re-impose any form of conditional dischargeraféeoking a sentence of conditional discharge.
Given the expanded use of a conditional dischaeggéeace under Leandra’s law, the Committee
believes this restriction was unintended, and itagessarily hinders a court when fashioning a
sentence that may best insure that a defendantndde®ntinue to drink and drive following release
from incarceration.

This measure amends section 60.01 of the Penatd.@wovide explicit authority to impose
a sentence of conditional discharge in accordaniteRil §60.21, and further clarifies that any new
sentence imposed after revocation of a sentengsbhtion will include a period of probation that
includes a condition requiring a defendant to ilhsta IID on any vehicle defendant owns or
operates.

Proposal

AN ACT to amend the penal law, in relation to thgacation of sentences of probation or conditional
discharge imposed under the child passenger pimtemtt



The People of the State of New York, representedkimate and Assembly, do enact as

follows:
Section 1. Subdivision 3 of section 60.01 of tkaegl law is amended by adding a new
paragraph (f) to read as follows:

(f) Following revocation of a sentence of condifibdischarge imposed pursuant to section

60.21 of this chapter, probation as provided irtise®5.00 of this chapter that includes the

installation and maintenance of a functioning igmitinterlock device, or a sentence of

imprisonment and probation as provided for in #c@0.21 of this chapter.

§2. Subdivision 4 of section 60.01 of the penal, las amended by chapter 548 of the laws
of 1984, is amended to read as follows:

4. In any case where a person has been sentenaqebtmd of probation imposed pursuant
to section 65.00 of this chapter, if the part & sentence that provides for probation is revottes,
court must sentence such person to imprisonmetot thie sentence of imprisonment and probation

as provided for in paragraph (d) of subdivision w¥ahis section._Following revocation of a

sentence of probation imposed as provided in seéiio21 of this chapter, any new sentence

imposed shall include probation and the installatiod maintenance of a functioning ignition

interlock device as provided in section 60.21 & thapter.

83. This act shall take effect immediately.



3. Authority to Suspend Jury Deliberations for Eléhan Twenty-four Hours
(CPL 310.10(2))

The Committee recommends that the Criminal Proeetaw be amended to allow a trial
court to suspend jury deliberations for up to fatght hours (excluding weekends and holidays) in
appropriate cases.

In 1995, the Legislature gave trial courts disoretio forego sequestration in most cases (L.
1995, c. 83). Over the next several years, théslagre required the Chief Administrative Judge
and the Office of Court Administration to conduntannual study of the change and file a report
with the Governor, the President of the Senatetla@®peaker of the Assembly. The reports found
that there were significant cost-saving to the geaand that eliminating sequestration did not tesul
in an increase in jury tampering or an increasentimber of mistrials. After five years, the
Legislature made permanent the changes and expémelegiach of the statute to permit trial courts
to forego sequestration in all cases (L. 20017%. 4

A trial court’s discretion is not unfettered, howevand the current statute provides that a
court may only suspend jury deliberations “for as@nable period of time . . . not to exceed twenty-
four hours” (CPL 310.10(2)). Undoubtedly, the téyefour hour limit is intended to permit
deliberating jurors to go home each night and retur the next day when the court is in session.
Unfortunately, circumstances often arise that makepossible to reconvene the jury within
twenty-four hours, as was illustrated in a recasecarising in Kings Countgde People v Taylpr
32 Misc 3d 546 [Sup Ct, Kings County 2011, Del GaedJ.]). InTaylor, a deliberating juror was
briefly hospitalized and unable to return to cdartesume further deliberations the following day.
The defense immediately moved for a mistrial, clagrthat the express language of CPL 310.10(2)
prevented the court from adjourning deliberatiomsearthan 24 hours, even though the juror would
be available one day later. There were no indioatof juror tampering nor did it appear that jury
deliberations would be impeded by the addition#éyleaused by the juror's hospitalization. The
case highlights the inflexibility of the statutedathe court urged legislative action to amend the
Statute..

The Committee believes that the arbitrary limitwénty-four hours should be relaxed in
appropriate cases. While the Committee consideligdnating the twenty-four hour restriction
altogether and allowing courts discretion to sugpagliberations “for a reasonable period of time,”
it ultimately favored an approach that providesrtowith more, but not unfettered, discretion.
Thus, this measure retains the twenty-four houit immost cases, but provides, “upon good cause
shown, an additional period not to exceed 48 hbuBy.requiring “good cause” for any suspension
longer than twenty-four hours, the measure instraslengthy suspensions of jury deliberations
will not become routine.



Proposal

AN ACT to amend the criminal procedure law, in tiela to suspending jury deliberations

The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 310.10 of¢hminal procedure law, as amended by
chapter 47 of the laws of 2001, is amended to asadllows:

2. At any time after the jury has been chargecbonmenced its deliberations, and after
notice to the parties and affording such partiesgvortunity to be heard on the record outside of
the presence of the jury, the court may declareléliberations to be in recess and may thereupon
direct the jury to suspend its deliberations ansejparate for a reasonable period of time to be

specified by the court, not to exceed twenty-foomis_or upon good cause shown not to exceed

seventy-two hoursexcept that in the case of a Saturday, Sundagplatay, such separation may

extend beyond such twenty-four or seventy-tweoir period. Before each recess, the court must
admonish the jury as provided in section 270.4tisfchapter and direct it not to resume its
deliberations until all twelve jurors have reasskdin the designated place at the termination of
the declared recess.

§82. This act shall take effect immediately, andllstipply to all criminal actions pending on

or after the date it is enacted.



4. Unsealing Orders of Protection in Certain ComgeProsecutions
(CPL 160.50)

The Committee recommends that the Criminal Proeetaw be amended to authorize a
court to unseal records of an order of protectibleng necessary to prosecute a defendant for
violating that order of protection.

This measure is proposed in response to recers taetehave uncovered a serious issue
concerning orders of protection contained in aexkéle (seePeople v Marcus A28 Misc 3d 667
[Sup Ct, NY County 2010]see alsdMatter of Akieba Mc72 AD3d 689 [2d Dept 2010]). When a
criminal contempt prosecution is commenced, and#sss for the charge is that the defendant
knowingly violated a lawful order of a cousgePL §8215.50, 215.51 or 215.52), a prosecutor must
obtain a copy of the underlying order of protectatleged to have been violated. A certified copy of
the order is most often used to replace a misdeone@mplaint with an information (see CPL
170.65), or as evidence before the grand jurylonfecontempt prosecutions. It is also admissible
as trial evidence to establish that the order wsisdd and in effect at the time of the contempt.
Because in most cases an order of protection ibbcpdocument, a prosecutor simply obtains a
certified copy from the clerk of the court (Judigihaw §8255).

However, where the underlying order of protectias been issued in connection with a case
that has terminated in favor of the defendant, blmhcourt record and the District Attorney’s
records are sealed pursuant to CPL 160.50. Nomsthetven where the criminal action in which
the order of protection arose is dismissed, it da#dar prosecution where a defendant violating
the order of protection while the action was pegdiklowever, once the underlying criminal case is
dismissed and sealed, there is no provision irCiimainal Procedure Law that allows a court to
unseal the order of protection so that a certifiepy of the order defendant is charged with
violating may be obtained.

The Court of Appeals has repeatedly held that gleméral proscription against releasing
sealed records and materials [is] subject onlyfemanarrow exceptions’Matter of Katherine B v
Cataldg 5 NY3d 196, 203 [2005fuoting Matter of Joseph M82 NY2d 128, 134 [1993]).
Although CPL 160.50(1)(d) sets forth those exceystjghe Court has limited the unsealing of
records by a District Attorney after commencemdra oriminal action to the “singular
circumstance” where a defendant requests an adymmhin contemplation of dismissal in low
level marijuana cases (5 NY3d at 205; CPL 160.%8§()). Thus, no matter how viable a
contempt prosecution might otherwise be, a Dis&itbrney’s Office is effectively hamstrung from
obtaining an underlying order of protection thad Iv@en issued in a sealed case.

The Committee believes that a court should be gerdhio unseal a record to allow a
prosecutor to obtain a copy of an order of protecthen necessary to prosecute a defendant for
willful disobedience of a lawful court mandate. i measure is narrowly tailored to meet this
individualized need and is necessary to protedt batims of domestic violence and the integrity
of the judicial process.



Proposal

AN ACT to amend the criminal procedure law, in tigla to unsealing criminal records involving
orders of protection

The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. Subparagraph (i) of paragraph (d) bflsusion 1 of section 160.50 of the
criminal procedure law, as amended by section &ibparagraph-B of paragraph C of chapter 62
of the laws of 2011, is amended to read as follows:

(i) a prosecutor in any proceeding {i@which the accused has moved for an order patsua

to section 170.56 or 210.46 of this chapter, om(bgre the records consist of an order of protactio

and the prosecutor demonstrates to the satisfacfitre court that the records are necessary to the

prosecution of the accused for violating or atteéntpto violate subdivision three of section 215.50,

215.51 or 215.52 of the penal law, or

§2. This act shall take effect immediately, andllsipply to all criminal actions

commenced on or after such effective date.



5. Defining “Personal Injury” in the Crime of Leavitige Scene of an Incident Without
Reporting
(VTL 8600(2)(a))

The Committee recommends that the Vehicle and i€rb#iw be amended by substituting
the term “bodily injury” for “physical injury” inhe crime of leaving the scene of an incident
without reporting.

The crime of leaving the scene of an incident wathreporting under VTL 8600(2)(a)
requires, among other things, that “personal irfjbe/caused to another person due to an incident
involving a motor vehicle operated by a defenddfersonal injury,” however, is not defined in the
statute and some courts have looked to the Pemafdraa definition. Although the Penal Law does
not define “personal injury,” it does provide tHathysical injury” means impairment of physical
condition or substantial pain” (PL §10.00(9)). kefinition has been the subject of considerable
analysis, and it is clear that not all injury riseshe level of “physical injury” (sellatter of Phillip
A.,49 NY2d 198 [1980] [injury from a petty slap iretface, or a moderate shove or kick, without
more, is insufficient]People v McDowell28 NY2d 373 [1971] [black eye without more is
insufficient]; People v Jimenes5 NY2d 895 [1982] [one centimeter cut without sandication of
substantial pain insufficient]). Consequentlythiie extent that courts consider the term “personal
injury” under the Vehicle and Traffic Law to megoh{ysical injury,” it requires that the prosecutor
demonstrate more than that simple bodily injuryuned to a person as a result of a motor vehicle
incident.

At least one court, however, has rejected any tetifosubstitute the Penal Law definition
of “physical injury” for the term “personal injrin VTL crimes (ee e.g., People v
Bogomolsky14 Misc 3d 26 [App Term, 2d Dept 2006]). Bogomolskythe court
distinguished the two terms and suggested thastped injury” is a lesser standard than
“physical injury,” but cited to no case or statthat would provide a more clear definition.

The Committee believes that the duty of a citizestop and provide identifying
information when involved in a motor vehicle aceidshould not hinge on the degree of injury
a person has suffered as a result of the accideatdriver knows or has reason to know that
any level of injury has occurred as a result of@anvehicle accident, the duty to provide
information seems manifest and significant. Tlause should make that plain. This measure
substitutes the term “bodily injury” for “personiajury” in order to clarify that any injury is
adequate to trigger a duty to stop and identifize Term “bodily injury” is frequently used in
civil cases and the Committee believes its usess likely to confuse courts and parties.

Proposal

AN ACT to amend the vehicle and traffic law, inatbn to leaving the scene of an incident
without reporting after injury was caused to anofierson
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The People of the State of New York, representedkimate and Assembly, do enact as

follows:
Section 1. Subdivision 2 of section 600 of the gkhand traffic law, as amended by

chapter 49 of the laws of 2005, is amended to asddllows:

2. [Personal]_Bodilynjury a. Any person operating a motor vehicle wkmmowing or
having cause to know that [personal] bodiiljry has been caused to another person, due to a
incident involving the motor vehicle operated bglsperson shall, before leaving the place where
the said-persendlodily injury occurred, stop, exhibit his or her licems® insurance identification
card for such vehicle, when such card is requirggymant to articles six and eight of this chapter,
and give his or her name, residence, includingestiad street number, insurance carrier and
insurance identification information including madt limited to the number and effective dates of
said individual's insurance policy and license namto the injured party, if practical, and alsato
police officer, or in the event that no police off is in the vicinity of the place of said injury,
then, he or she shall report said incident as ssqrhysically able to the nearest police station or
judicial officer.

b. It shall be the duty of any member of a law erdment agency who is at the scene of the
accident to request the said operator or operafdige motor vehicles, when physically capable of
doing so, to exchange the information requiredihal®ve and such member of a law
enforcement agency shall assist such operatoreyatip's in making such exchange of information
in a reasonable and harmonious manner.

c. A violation of the provisions of paragraph afué subdivision resulting solely from the
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failure of an operator to exhibit his or her licerad insurance identification card for the vehicle
or exchange the information required in such paayishall constitute a class B misdemeanor
punishable by a fine of not less than two hundifégrior more than five hundred dollars in
addition to any other penalties provided by lawyAnbsequent such violation shall constitute a
class A misdemeanor punishable by a fine of nattlean five hundred nor more than one
thousand dollars in addition to any other penajiie~vided by law. Any violation of the provisions
of paragraph a of this subdivision, other thantli@ mere failure of an operator to exhibit his or
her license and insurance identification card tmhsvehicle or exchange the information required
in such paragraph, shall constitute a class A mis@mor, punishable by a fine of not less than
five hundred dollars nor more than one thousanthoin addition to any other penalties provided
by law. Any such violation committed by a persoteaguch person has previously been convicted
of such a violation shall constitute a class Erfglgunishable by a fine of not less than one
thousand nor more than two thousand five hundrddrdan addition to any other penalties
provided by law. Any violation of the provisions pdragraph a of this subdivision, other than for
the mere failure of an operator to exhibit his er license and insurance identification card for
such vehicle or exchange the information requiresuich paragraph, where the [personal] bodily
injury involved (i) results in serious physicaluny, as defined in section 10.00 of the penal law,
shall constitute a class E felony, punishable figeof not less than one thousand nor more than
five thousand dollars in addition to any other peesiprovided by law, or (ii) results in death kha

constitute a class D felony punishable by a finaaifless than two thousand nor more than five
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thousand dollars in addition to any other penajiewided by law.

§2. This act shall take effect immediately.
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6. Amending the Definition of “Counterfeit Trademark”
(Penal Law 8165.70)

The Committee recommends that section 165.70 dPé&mal Law be amended to add
technical precision to the definition of “countetfeademark.” Specifically, the definition
should clarify that the term means a spurious d@ainon trademark that is used in connection
with trafficking in goods that are identical with substantially indistinguishable from goods
bearing a legitimate trademark. The current dediniof a “counterfeit trademark” is awkward
and leads to unnecessary confusion in pleadinghadjing decisions.

In 1992, in response to an increase in traffickingounterfeit goods, New York added
the crimes of “trademark counterfeiting” to the Blelmaw (L. 1992, c. 490, 81). The Legislature
modeled the law, and the definition of counterfigitiemark, after Federal law (see Donnino,
Practice Commentary, McKinney's Cons Laws of NYpB@®9, Penal Law 8165.70; see also 18
USC §2320). Unfortunately, there is an ungainlyedénce in the New York statute. Penal Law
8165.70(2), in part, defines a “counterfeit tradeéthas a “spurious trademark . . . used in
connection with trafficking in goods; and . . . dse connection with the sale . . . of goods that
are identical with or substantially indistinguistafyom a trademark . . . .” Under this
definition, “goods” must be indistinguishable fraritrademark.” However, a “trademark” is
not comparable with goods; instead a trademarkasl toidentify particular goods (see PL
8165.70(1)). The parallel provision in Federal laakes that “goods” should not be compared
to a “trademark.” The Federal definition makespldiat a “counterfeit trademark” is a spurious
mark “used in connection with trafficking in anyagts . . . that is identical with, or substantially
indistinguishable from, a mark registered on thegypal register in the United States Patent and
Trademark Office . . .” (18 USC §2322(e)(1)(A)(iihe Federal statute therefore appropriately
requires a comparison of a “spurious mark” witlegitimate, registered “mark.”

The Committee believes that the imprecise wordingew York’s definition has
practical consequences in the prosecution of aasgar the current statute, and has led to
inconsistent opinions among courts. For instana#jons to dismiss an accusatory instrument
are often claimed when a complaint undertakeslégeala difference between the quality of the
counterfeit and the genuine article without actueimparing the marks themselves€ e.g.,
People v Johe20 Misc 3d 1114(A) [Crim Ct, NY County 199%gople v Ensleyl83 Misc 2d
141 [Sup Ct, NY County 1999]). Other courts hapbeld the sufficiency of complaints that
identify and distinguish the characteristics of fe@uine and counterfeit trademabRepple v
Guan 2003 WL 21169478 (App Term;'Dept 2003)).

This measure would amend the definition of a “cetfeit trademark” to reflect that a
counterfeit trademark requires a comparison ofuaisps mark with a legitimate mark. It will
clarify to practitioners that the two marks must‘igkentical or substantially indistinguishable” to
come within the purview of criminal prosecutionsddhat any distinctions between the two
marks are simply elements of proof necessary thésh that the trafficked goods are illegal
copies of goods that bear legitimate marks.

Proposal

AN ACT to amend the penal law, in relation to a dedinition of a counterfeit trademark
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The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 165.70 ofgkeal law, as added by chapter 490 of
the laws of 1992, is amended to read as follows:

2. The term “counterfeit trademark” means a spugimademark or an imitation of a
trademark that is:

(a) used in connection with trafficking in goodaga

(b) used in connection with the sale, offeringdafe or distribution of goods that are
identical with or substantially indistinguishabterh goods bearing trademark as defined in
subdivision one of this section.

The term “counterfeit trademark” does not includg mnark used in connection with
goods for which the person using such mark wasoaizttd to use the trademark for the type of
goods so manufactured or produced by the hold#reofight to use such mark or designation,
whether or not such goods were manufactured orygestlin the United States or in another
country, and does not include imitations of tradesd or packaging such as color, shape and the
like unless those features have been registergddemarks as defined in subdivision one of this
section.

82. This act shall take effect immediately and Isyably to all crimes committed on or

after such effective date.
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1. Previously Endor sed M easures

1. Discovery
(CPL Article 240)

The Committee recommends that Article 240 and atbetions of the Criminal
Procedure Law be amended to effect broad refordisasbvery in criminal proceedings. The
major features of this measure are (1) eliminatibthe need for a formal discovery demand; (2)
expansion of information required to be discloseddvance of trial and reduction of the time
within which disclosure must be made; (3) modifizatof the defendant's obligations with
respect to notice of a psychiatric defense; ande@3lative superseder of the Court of Appeals’
ruling in Peopler. O’Doherty 70 NY2d 479 (1987).

I. Elimination of demand discovery

Under current law, the prosecutor's duty to makeldsure is triggered by defendant's
service of a demand to produce (CPL 240.20(1),84{@)). This measure amends section
240.20 of the Criminal Procedure Law to elimindte heed to make such a demand and to
provide instead for automatic discovery of the grtyand information included in section
240.20(1). Conforming amendments are made toosecf40.10, 240.30, 240.35, 240.40 and
240.60 of the Criminal Procedure Law.

Eliminating the requirement of a written demand W@aimplify and expedite discovery
practice. In an "open file" discovery system, emndad serves the useful purpose of identifying
those matters the defendant truly is interestatisocovering and thus saves both parties time and
effort. New York, however, does not have such pendile system. Because discoverable
material is limited under New York law and is rowtly requested and received, a demand is not
needed to identify the subject of discovery. Thmdnd requirement rather is an unnecessary
step that results in delay during the time that @etnpapers generated from programs on office
word processors are exchanged by the defense amqidkeecution. Recognizing the futility of
exchanging such boilerplate papers, many prosecatoFady provide the automatic discovery
mandated by this measure.

I. Expedition and liberalization of discovery

Various committees of experts commissioned to stuinlyinal discovery have concluded that
expedited and liberalized discovery is an essemtigedient to improving criminal procedure.
Expedited and liberalized discovery promotes fasnend efficiency by: providing a speedy and
fair disposition of the charges, whether by divansiplea, or trial; providing the accused with
sufficient information to make an informed plearméting thorough trial preparation and
minimizing surprise, interruptions and complicasaturing trial; avoiding unnecessary and
repetitious trials by identifying and resolvingqrto trial any procedural, collateral, or
constitutional issues; eliminating as much as fdsshe procedural and substantive inequities
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among similarly situated defendants; and saving timoney, judicial resources and professional
skills by minimizing paperwork, avoiding repetit®assertions of issues and reducing the
number of separate hearings. A.B.A. Standard€foninal Justice 811.1 (1986). Sakso
National Advisory Commission on Criminal Justicar@tards and Goals, Cou8.9; Judicial
Conference Report on CPL, MemorandanudProposedtatuteRe Discovery 1974 Session
Laws of N.Y., p. 1860.

This measure seeks to accomplish the foregoingbbgs by streamlining and
expanding discovery. It would expedite discoverydmuiring automatic disclosure by the
prosecutor, within 21 days of arraignment or atrtbet court appearance after arraignment,
whichever is later, of all property that the pragec currently is required to disclose under
section 240.20. This would reduce the 45 day defaer current law, whereby defense counsel
must demand discovery within 30 days after arraigmnand the prosecutor has up to 15 days
thereafter to comply (CPL 240.80).

In addition, the measure creates a new sectior224@hich, interalia, would require the
prosecutor to disclose, within 21 days of arraignihoe at the first court appearance thereatfter,
whichever is later, all Rosarioaterial (i.e.written or recorded statements of all witneskas t
the prosecutor intends to call at a pretrial hegpontrial), including the grand jury testimony of
all such witnesses (proposed section 240.21(dyweNer, in recognition of the fact that
disclosure of this material at such an early stadbe proceedings may endanger the security of
a witness or compromise an ongoing investigatipacsic redaction provisions are included in
this new section. The prosecutor would be autledrib redact any information that serves to
identify with particularity a person supplying imfoation relating to the case, except for law
enforcement officer witnesses acting in other thamndercover capacity and other witnesses
whose identity has already been disclosed to tfende (proposed section 240.21(3)). Similarly,
the prosecutor would be authorized to redact infdiom that would interfere with an ongoing
investigation (with the same exceptions), but upendefendant's application, the court could
order disclosure of the redacted information (psmabsection 240.21(2)). By contrast, the
measure expressly provides that the court may alidelosure of redacted information that
serves to identify a witness only "if otherwiselarized by statutory or decisional law"
(proposed section 240.21(3)).

Under current law, the defendant must serve aadfilpretrial motions within 45 days
of arraignment (CPL 255.20(1)). This measure waugend section 240.90(2) to provide that
pretrial motions with respect to material that pnesecutor has disclosed pursuant to article 240
must be served within 30 days after the prosedasrdisclosed the material that is the subject of
the motion. A defendant is in a much improved posito assert effective pretrial motions after
having had an opportunity to review the prosecsitdiscovery materials. In certain cases,
motions otherwise asserted as part of an omnibplscapon will not have to be made, thereby
conserving judicial resources. Under this measheedefendant's duty to file pretrial motions as
to discoverable material would be delayed onlyaftong as the prosecutor delays in providing
discovery. Timely compliance by the prosecutiotl meiquire reciprocal timely filing of the
defendant's motions.
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In addition to expediting discovery, the measuberalizes the process by expanding the
scope of items disclosable to the defendant taudel

A. Law enforcement reports

Proposed section 240.21, in addition to requiriisgldsure of Rosarimaterial within 21
days of arraignment or at the next court appearafteearraignment, whichever is later, requires
the prosecutor to disclose at that same time alielaforcement reports relating to the criminal
action that are in the prosecutor's possessio®. pféisecutor is required to make a prompt,
diligent, good faith effort to seek out and diselésw enforcement reports prepared by police
agencies, as defined in section 1.20(34) of the.OR& such obligation is imposed regarding
reports prepared by non-police agencies (proposeitba 240.21(4)). However, the defendant
may seek a court order directing the prosecutobtain a specifically identified law
enforcement report of a non-police agency or mak sgjudicial subpoena for such a report
(proposed section 240.21(5)). The measure afttveprosecutor the same authority to redact
certain information before disclosing law enforcemneports as is authorized for Rosario
material (proposed section 240.21(2),(3)).

B. Expert witnesses

Proposed section 240.43(1)(c) requires the progetwutdisclose within 15 days of trial
the name, business address and qualificationsyoéxgrert the prosecutor intends to call as a
witness at trial as well as a written report setfiorth the subject matter on which the expert will
testify and the basis for any opinions and conolsi An identical provision imposes a
reciprocal disclosure obligation on the defensé wgspect to its expert witnesses (proposed
section 240.43(2)(b)). Disclosure of this inforroatwill better enable both sides to prepare
their response to expert testimony, thereby prévegsiurprise and delay at trial.

C. Prior bad acts

The measure also requires the prosecutor to deschathin 15 days of trial, all specific
instances of the defendant's prior uncharged cahwicious or immoral conduct that the
prosecutor intends to introduce at trial for imgeaent purposes or as substantive proof
(proposed section 240.43(1)(a)). Current law nesgudisclosure only of prior bad acts that will
be introduced for impeachment.

D. Trial exhibits

Proposed section 240.43(1)(b) requires the prosetudisclose, within 15 days of trial,
all exhibits that will be offered at trial. An idi&cal provision imposes a reciprocal disclosure
obligation on the defense (proposed section 24R)43).

lll. Modifying defendant's discovery obligationstivrespect to notice of psychiatric defense

Although section 250.10(2) of the Criminal Proceduaw provides that the defendant
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must serve notice of his or her intent to pressgtipiatric evidence, it does not require the
defendant to specify the type of insanity defersenuwhich he or she intends to rely (e.g.
extreme emotional disturbance). By contrast, eastP50.20(1) (notice of alibi) and 250.20(2)
(notice of defenses in offenses involving compytdesnand considerable specificity. Section
250.10 also does not require that a psychologipsgchiatrist who has examined a defendant
generate a written report of his or her findingbgveas the prosecution's psychiatric examiners
must prepare written reports, copies of which nbestnade available to the defendant (CPL
250.10(4)).

This measure would remedy these gaps in the laantsnding section 250.10(2) to
require that the notice filed by a defendant urtbat section specify the type of psychiatric
defense or affirmative defense upon which the dkfahintends to rely at trial, as well as the
nature of the alleged psychiatric malady that fothesbasis of such defense or affirmative
defense and its relationship to the proffered dadeit should be noted that this proposed
amendment to section 250.10(2) has been reviséieb§ommittee to conform with the Court of
Appeals decision in People v. Aimon@3 NY2d 571). The measure would codify the
specificity requirements for psychiatric notice and\imonor, and would expand the existing
section 250.10(2) time limitation for the filing pSychiatric notice from thirty days to sixty days.
The measure would also make clear that, in additallowing the late filing of notice under
that section, the court may permit the late amendfra previously filed noticé.

The measure also requires any expert witness eetdiy the defendant for the purpose of
advancing a psychiatric defense to prepare a wnigport of his or her findings [proposed
section 250.10(4)]. Reports by psychiatric examstier the prosecutor and for the defense are
to be exchanged within 15 days of trial [proposectisn 250.10(5)]. Defendant's failure to
provide the prosecutor with copies of the writtepart of a psychiatrist or psychologist whom
the defendant intends to call at trial may resuthie preclusion of testimony by such psychiatrist
or psychologist [proposed section 250.10(7)].

IV. Legislative superseder of PeopleO’'Dohertyruling’

This measure would amend section 710.30 of the iGainfProcedure Law to supersede
the Court of Appeals' ruling in PeopleO'Doherty 70 N.Y.2d 479 (1987). In O'Doherthe
Court of Appeals was called upon to construe secti.30, which provides that identification

This proposal to amend the notice requirementsRif ction 250.10(2) also appears, as a stand-alone
measure, infra

*The Committee has, for a number of years, inclidét discovery reform measure a provision amegdin
section 470.05 of the Criminal Procedure Law toesspde the Court of Appeals’ ruling_in Peopl&anghellg69
NY2d 56). As a result of the enactment of the SkAsaault Reform Act (chapter 1 of the Laws of 2)ja8e
Committee has removed this Ranghgltevision from its discovery reform proposal (seegtion 48 of chapter 1 of
2000, which enacts a new CPL section 240.75 [“Discg certain violations”] to supersede Ranghelle
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testimony and the defendant's statements are isadbt@ if notice of the prosecutor's intention

to offer such evidence is not served upon the disieinwithin 15 days of arraignment, unless the
prosecutor shows good cause for serving late nofd#hough several lower courts had

permitted the use of belatedly noticed statemamds@entification evidence where the defendant
was not harmed by the failure to give timely natibe Court of Appeals held that these
decisions conflicted with the plain language of sketute. The Court concluded that lack of
prejudice to the defendant is not a substitutefdemonstration of good cause and that the court
may not consider prejudice to the defendant urdesgisuntil the prosecution has made a
threshold showing that unusual circumstances pdedgiving timely notice. 70 N.Y.2d at 487.

The Court's holding in O'Dohertas resulted in a windfall to defendants. Thelgve
rigorous application of the notice requirementaot®n 710.30 detracts from the integrity of the
truth-finding process by precluding reliable evidemf guilt where the prosecutor fails through
inadvertence or lack of knowledge of the existesfoevidence to give notice within 15 days of
arraignment. This measure would correct the unésis of penalizing the prosecution by
suppressing evidence where no harm to the defehdaniesulted from giving late notice. It
would amend section 710.30(2) to provide that thet; upon finding that there is no prejudice
to the defendant, may permit late notice, in therast of justice, at any time up until the
commencement of trial. In determining whetheracsd, the court could consider any relevant
factor, including the probative value or cumulathagure of the evidence, the delay in the
proceedings that would result if late notice wesenmitted, the diligence of the prosecutor in
seeking to discover the evidence within the 15myod, whether, if the evidence is a statement,
the statement was in fact made and whether thexdaft was aware of the evidence. If the court
permitted late notice, the defendant would be gledia reasonable opportunity to make an oral
motion to suppress. And if the prosecutor sougltraceived permission to file the notice more
than 90 days after arraignment, the defendant wioeilentitled to an instruction advising the jury
that it could consider, in deciding whether an tderation or statement was actually made, that
notice thereof was given beyond the time generalijyired in the statute.

Proposal

AN ACT to amend the criminal procedure law, in tigla to discovery

The People of the State of New York, representeskimate and Assembly, do enact as

follows:
81. Section 240.10 of the criminal procedure lasvadded by chapter 412 of the laws of

1979, is amended to read as follows:
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8240.10. Discovery; definition of terms. The &olling definitions are applicable to this
article:

1. ["Demand to produce" means a written noticeesdby and on a party to a criminal
action, without leave of the court, demanding &perct property pursuant to this article and
giving reasonable notice of the time at which temdnding party wishes to inspect the property
designated.

2] "Attorneys' work product” means [property] mééto the extent that it contains
the opinions, theories or conclusions of the pros®cdefense counsel or members of their legal
staffs.

[3.]2. "Property" or "materialmeans any existing tangible personal or real ptgpe
including but not limited to, books, records, rdppmemoranda, papers, photographs, tapes or
other electronic recordings, articles of clothifiggerprints, blood samples, fingernail scrapings
or handwriting specimens, but excluding attorneysk product.

[4.]3. "At the trial" means as part of the [people'sjgacutor'r the defendant's direct
case.

§2. The criminal procedure law is amended by agldinew section 240.12 to read as
follows:

8240.12. Discovery; attorneys' work product exerdptNotwithstanding any other

provision of this article, the prosecutor or théetidant shall not be required to disclose

attorneys' work product as defined in subdivisior of section 240.10.

§3. Section 240.20 of the criminal procedure lasvadded by chapter 412 of the laws of

1979, the opening paragraph of subdivision 1 asdettby chapter 317 of the laws of 1983,
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paragraphs (c) and (d) of subdivision 1 as amebgeaghapter 558 of the laws of 1982,
paragraph (e) as added and paragraphs (f), (gn¢h)i) of subdivision 1 as relettered by chapter
795 of the laws of 1984, paragraph (j) of subdaisi as added by chapter 514 of the laws of
1986 and paragraph (k) of subdivision 1 as addecthbpter 536 of the laws of 1989, is amended
to read as follows:

§240.20. Discovery; [upon demand of] gfendant. 1. Except to the extent protected

by court order, [upon a demand to produce by andiefiet against whom] within twenty-one days

of arraignment or at the next court appearance aftaignment, whichever is later, an

indictment, superior court information, prosecwanformation, information or simplified
information charging a misdemeanor [is pendingd, phosecutor shall disclose to the defendant
and make available for inspection, photographingymg or testing, the following property:

(&) Any written, recorded or oral statement of dieéendant, and of a co-defendant to be
tried jointly, made, other than in the course @& thiminal transaction, to a public servant
engaged in law enforcement activity or to a petben acting under [his] thairection_of,or in

cooperation with [him], such public servant

(b) Any transcript of testimony relating to thénainal action or proceeding pending
against the defendant, given by the defendanty erdo-defendant to be tried jointly, before any
grand jury;

(c) Any written report or document, or portion itbef, concerning a physical or mental
examination, or scientific test or experiment, tialjto the criminal action or proceeding which
was made by, or at the request or direction oftdipservant engaged in law enforcement

activity, or which was made by a person whom thlesecutor intends to call as a witness at trial,

22



or which the [people intend] prosecutor intetmgtroduce at trial;

(d) Any photograph or drawing relating to the driad action or proceeding which was
made or completed by a public servant engagediirefdorcement activity, or which was made
by a person whom the prosecutor intends to call\agness at trial, or which the [people intend]

prosecutor intend® introduce at trial;

(e) Any photograph, photocopy or other reprodurctitade by or at the direction of a
police officer, peace officer or prosecutor of amgperty prior to its release pursuant to the
provisions of section 450.10 of the penal law,Spective of whether the [people intend]

prosecutor intend® introduce at trial the property or the photgiraohotocopy or other

reproduction[.];
(H Any other property obtained from the defendanta co-defendant to be tried jointly;
(g) Any tapes or other electronic recordings whiah prosecutor intends to introduce at
trial, irrespective of whether such recording wasdmduring the course of the criminal
transaction;

(h) [Anything] Any other property or informatiaciequired to be disclosed, prior to trial,

to the defendant by the prosecutor, pursuant tedhsetitution of this state or of the United
States[.];

(i) The approximate date, time and place of tliersfe charged and of defendant's
arrest[.];

() In any prosecution under penal law section.@5®r 156.10, the time, place and
manner of notice given pursuant to subdivisionadigection 156.00 of such

law[.]; and
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(k) In any prosecution commenced in a manneras#t fn this subdivision alleging a
violation of the vehicle and traffic law, in additi to any material required to be disclosed
pursuant to this article, any other provision of,lar the constitution of this state or of the
United States, any written report or document,atipn thereof, concerning a physical
examination, a scientific test or experiment, idahg the most recent record of inspection, or
calibration or repair of machines or instrumentbzed to perform such scientific tests or
experiments and the certification certificate,nfaheld by the operator of the machine or
instrument, which tests or examinations were madar lat the request or direction of a public
servant engaged in law enforcement activity or Whias made by a person whom the
prosecutor intends to call as a witness at trialyluich the people intend to introduce at trial.

2. The prosecutor shall make a prongligent, good faith effort to ascertain the

existence of [demanded] property subject to discsinder this sectioand to cause such

property to be made available for discovery wheexists but is not within the prosecutor's
possession, custody or control; provided, thaptiosecutor shall not be required to obtain by
subpoena duces tecum [demanded] material whictdfemdant may thereby obtain.

84. The criminal procedure law is amended by agldinew section 240.21 to read as
follows:

8240.21. Disclosure of police reports and priatesnents of prospective witnesses with

the right of redaction. 1. Within twenty-one daysirraignment or at the next court appearance

after arraignment, whichever is later, on an indient, superior court information, prosecutor's

information, information or simplified informatiotharging a misdemeanor, the prosecutor shall

disclose to the defendant the following propertgvided it is in the possession of the
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prosecutor:

(a) Any report of a factual nature relating to dgnieninal action or proceeding against the

defendant and prepared by the prosecutor;

(b) Any report relating to the criminal actionoceeding against the defendant

prepared by, or at the direction or request oblace officer, as defined in subdivision thirty-fou

of section 1.20 of this chapter, who is employedigw enforcement agency which participated

in the investigation, arrest or post-arrest praogssf defendant with respect to the criminal

action or proceeding against defendant;

(c) Any report, other than those described bygrazhs (a) and (b) of this subdivision,

relating to the criminal action or proceeding agathe defendant, which was prepared by a law

enforcement officer, provided such report is indlc&ual possession of the prosecutor; and

(d) Any written or recorded statement, includimgexamination videotaped pursuant to

section 190.32 of this chapter and any testimomgrbe grand jury, other than statements

contained in a law enforcement report disclosedummt to paragraphs (a) through (c) of this

subdivision, made by a witness whom the prosedntends to call at a pretrial hearing or at trial

and which relates to the subject matter of thategs' prospective testimony.

2. Any property, material, report or statemeguieed to be disclosed under this section

may be redacted by the prosecutor to eliminatenmfion, the disclosure of which could

interfere with an ongoing investigation.

(a) At the next court appearance following disalesor at any time thereafter, upon

application of the defendant, such redaction masebreewed by the court and disclosure may be

ordered, unless the prosecutor demonstrates seodiure of the information sought to be
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redacted could interfere with an ongoing investarabr demonstrates the need for any other

protective order. Upon application of the proseciuhe court may review any such redaction in

an ex parte, in camera, proceeding.

(b) Any report that is redacted pursuant to thisdivision shall so indicate, unless the

court orders otherwise, in the interest of justaregood cause shown, including the protection of

witnesses or maintaining the confidentiality ofanmoing investigation.

3. Any property, material, report or statemenuieed to be disclosed under this section

may be redacted by the prosecutor to eliminatmémee, address, or any other information that

serves to identify with particularity a person siypyy information relating to the criminal action

or proceeding against the defendant. There mawlyedaction of: the name of a withess whose

name has already been disclosed to the defendahéehlprosecution; the address of a withess

whose address has already been disclosed to thed#eit by the prosecution; and the name and

business address of a withess who is a law enfaekafficial acting in an official, other than

an undercover, capacity. Upon motion of the defathdhe court may, if otherwise authorized by

statutory or decisional law, order disclosure @f tedacted information.

4. The prosecutor shall make a prompt, diligeogdjfaith effort to ascertain the

existence of any law enforcement report, describghragraphs (a) and (b) of subdivision one

of this section and witness statements, describ@diagraph (d) of subdivision one of this

section, which are in the possession or contréh@fprosecutor and, upon finding any such

reports or statements, the prosecutor shall céngse to be disclosed promptly. For purposes of

this article, a law enforcement report describedaragraphs (a) and (b) of subdivision one of

this section, and statements contained in suchrte@re deemed to be in the control of the
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prosecutor and any report described in paragrgpdf &bdivision one of this section, and

statements contained in such reports, are deentéd bhe within the control of the prosecutor.

Any report or statement required to be disclosadyant to this subdivision may be redacted by

the prosecutor and a court may review such redaasgrovided in subdivisions two and three

of this section.

5. (a) Any time after thirty-five days from amament, upon notice to the prosecutor

and in conformity with the requirements of sectimenty-three hundred seven of the civil

practice law and rules, the defendant may reghestdurt to order the prosecution to obtain a

specific report or to issue a subpoena duces téoumspecific police or law enforcement

report, as described in paragraphs (a) througbf(siibdivision one of this section, that has not

been disclosed to the defendant.

(b) The request. The request shall specify wdttigularity the specific report, or

reports, which have not been disclosed and reasmmsenstrating a reasonable likelihood that

such report or reports exist. The request shetthén set forth whether the prosecutor has been

requested to produce the specific report and thorese to that request.

(c) The subpoena. Upon finding: (i) that therstxa specific, particularly described

report required to be disclosed, pursuant to pagdxy (a) through (c) of subdivision one of this

section, that has not been disclosed, (ii) thatd#fendant has requested the prosecutor to obtain

that report, and (iii) that a court order directthg prosecutor to obtain that report and discibse

to the defendant is not likely to result in discloswithin fourteen days, the court, after affordin

the prosecutor an opportunity to be heard, mayeiise subpoena pursuant to section twenty-

three hundred seven of the civil practice law arlds. The subpoena must specify with
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particularity the report or reports and be maderngstble to the issuing court as of a reasonable

return date.

(d) The return, redaction and disclosure. Upaeim of a subpoenaed report by the

court, the clerk of the court shall so notify thegecutor and the defendant. The prosecutor may

redact any such report, and the court may reviaevrddaction, as provided in subdivisions two

and three of this section. Upon motion of the ddéat, the court may, if otherwise authorized

by statutory or decisional law, order disclosur¢hef redacted information. The subpoenaed

property shall be turned over to the defendantdiargs, excluding Saturdays, Sundays and

holidays, after notice to the prosecutor of itseigtor at the commencement of trial, whichever

is earlier.

(e) Implementation. The chief administrator af tourts shall promulgate rules

implementing the provisions of this subdivision.

6. Nothing in this section shall be construedreate, limit, expand or in any way affect

any authority that the court otherwise may havertter pre-trial disclosure of the identity or

address of a witness.

7. At any time after arraignment, the court mmjtlor extend the time requirements

provided for in this section.

85. The section heading and the opening paragraphbdivision 1 of section 240.30 of
the criminal procedure law, the section headingdaied by chapter 412 of the laws of 1979 and
the opening paragraph of subdivision 1 as amengetidpter 317 of the laws of 1983, are
amended to read as follows:

§240.30. Discovery; [upon demand of] by the prasac Except to the extent protected
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by court order, [upon a demand to produce] witifieén days of disclosurey the prosecutor

pursuant to sections 240.20 and 240.21 of thislert@nd prior to triala defendant against

whom an indictment, superior court information,ggoutor's information, information or
simplified information charging a misdemeanor isg¢liag shall disclose and make available to
the prosecutioffor inspection, photographing, copying or testisighject to constitutional
limitations:

86. Section 240.35 of the criminal procedure lasvadded by chapter 412 of the laws of
1979, is amended to read as follows:

§240.35. Discovery, refusal [of demand] to diseloBlotwithstanding the provisions of
sections 240.20 and 240.30, the prosecutor ordfendant, as the case may be, may refuse to
disclose any information which [he] that parasonably believes is not discoverable [by a
demand to produce,] pursuant to [section 240.Z&otion 240.30 as the case may be,] this
article or for which [he] the partyeasonably believes a protective order would beaméed.

Such refusal shall be made in a writing, which Isbetl forth the grounds of such belief as fully

as possible, consistent with the objective of #fasal. The writing shall be served upon the

[demanding] otheparty and a copy shall be filed with the courticlsrefusal shall be made

within the time by which disclosure is requiredt may be made after that time, as the court may

determine is required in the interest of justice.

87. Subdivisions 1 and 2 of section 240.40 ofct@inal procedure law, subdivision 1
as amended by chapter 317 of the laws of 1983 andivasion 2 as amended by chapter 481 of
the laws of 1983, are amended to read as follows:

1. Upon [motion] applicatioof a defendant against whom an indictment, supeoart
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information, prosecutor's information, informatiam,simplified information charging a
misdemeanor is pending, the court in which suclhisatory instrument is pending:

(&) must order discovery as to any material netldsed [upon a demand] pursuant to
section 240.20, if it finds that the prosecutog®isal to disclose such material is not justifiga);
must, unless it is satisfied that the [people have$ecutor hashown good cause why such an
order should not be issued, order discovery oeiasy other order authorized by subdivision
one of section 240.70 as to any material not dsddupon demand] pursuant to section 240.20
where the prosecutor has failed to serve a timelyem refusal pursuant to section 240.35; and
(c) may [order discovery with respect to any ottr@perty, which the people intend to introduce

at the trial], subject to a protective order andegpt where otherwise limited or prohibited by

statute, order discovery or issue a subpoena pursmgection twenty-three hundred seven of the

civil practice law and rules with respect to anggerty not otherwise subject to, or exempt from,

disclosure under this article in the possessidh@prosecutor or any law enforcement agency

employing a police officer, as defined in subdiersthirty-four of section 1.20 of this chapter,

which participated in the investigation, arrespost-arrest processing of the defendant relating

to the criminal action or proceedingpon a showing by the defendant that discovetly mspect

to such property is material to the preparatiohisfor herdefense, and that the request is
reasonable. [Upon granting the motion pursuapitagraph (c) hereof, the court shall, upon
motion of the people showing such to be materi#théopreparation of their case and that the
request is reasonable, condition its order of disppby further directing discovery by the people
of property, of the same kind or character asalétorized to be inspected by the defendant,

which he intends to introduce at the trial] Thessrcutor may redact any such property and the
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court may review that redaction, as provided fasubdivisions two and three of section 240.41

of this article. Nothing in this paragraph shaldonstrued to create, limit, expand or in any way

affect any authority that the court otherwise mavehto order disclosure of the identity or

address of a withess

2. Upon motion of the prosecutor, and subjecotastitutional limitation, the court in
which an indictment, superior court informationggecutor's information, information, or
simplified information charging a misdemeanor iagiag: (a) must order discovery as to any
property not disclosed [upon a demand] pursuaséttion 240.30, if it finds that the defendant's
refusal to disclose such material is not justifisdd (b) may order the defendant to provide non-
testimonial evidence. Such order may, among dthiegs, require the defendant to:

0] Appear in a line-up;

(i) Speak for identification by aitness or gotential witness;

(i)  Be fingerprinted;

(iv)  Pose for photographs not involving reenactnaran event;

(v) Permit the taking of samples of blood, haiotrer materials from his or
herbody in a manner not involving an unreasonableigibn thereof or a risk of serious physical
injury thereto;

(vi)  Provide specimens of his or Hesndwritings;

(vii)  Submit to a reasonable physical or medicapigction of his or hdyody.

This subdivision shall not be construed to limkpand, or otherwise affect the issuance
of a similar court order, as may be authorizedawy, lbefore the filing of an accusatory

instrument consistent with such rights as the difahmay derive from the constitution of this
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state or of the United States. This section si@lbe construed to limit or otherwise affect the
administration of a chemical test where otherwisth@arized pursuant to section one thousand
one hundred [ninety-four-a] ninety-foaf the vehicle and traffic law.

88. Section 240.43 of the criminal procedure lasvadded by chapter 222 of the laws
of 1987, is amended to read as follows:

8240.43. Discovery; disclosure of prior unchargedhinal, vicious or immoral acts|.
Upon a request by a defendant, the prosecutor isbighy the defendant of all]; disclosure of

property intended to be introduced at trial; disal@ of reports and resumes of expert withesses.

1. Fifteen days before the commencement of triabnosuch other date after arraignment as may

be fixed by the court, the prosecutor shall, upoagaest of the defendant, disclose to the

defendant and make available for inspection, phafging, copying, or, where appropriate,

testing:

(a) All specific instances of a defendant's prior unclthogeninal, vicious or immoral
conduct of which the prosecutor has knowledge anidiwthe prosecutor intends to use at trial

for substantive proof or fquurposes of impeaching the credibility of the deffnt. [Such

notification by the prosecutor shall be made imragdy prior to the commencement of jury
selection, except that the court may, in its disore order such notification and make its
determination as to the admissibility for impeachtarposes of such conduct within a period
of three days, excluding Saturdays, Sundays andaysl, prior to the commencement of jury
selection.]

(b) Any property, to the extent not previouslgaosed, which the prosecutor intends to

offer at trial. The prosecutor may redact any sudperty and the court may review such
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redaction as authorized by subdivisions two aneelof section 240.21 of this article. Nothing

in this paragraph shall be construed to createt dmexpand or in any way affect any authority

the court may otherwise have to order disclosuth®fdentity or address of a witnhess.

(c) A writing setting forth the name, businesdrads and qualifications of any expert

the prosecution intends to call as a witness altdand a written report by that witness setting

forth in reasonable detail the subject matter oiclvthe expert is expected to testify including

the witness's opinion and conclusions, if any, ab &as the basis for those opinions and

conclusions. This section shall not apply to ach&tric expert governed by section 250.10 of

this chapter, and the requirements hereof of aemriteport shall not apply to an expert who will

testify to the results of a test for controlled siamces and who has already prepared a report that

has been disclosed pursuant to section 240.20s0éthicle, or a person who is testifying as an

ordinary witness as well as an expert. To thermhat the report required by this section does

not otherwise exist, the prosecutor shall causexpert to prepare such a report. If the court

finds that the prosecutor has, in bad faith, faitedrovide the writing and report required by this

subdivision, the court may preclude introductiorthe expert testimony.

2. Fifteen days before trial, or on such othde ds may be fixed by the court, upon

request of the prosecutor, the defendant shalladisdo the prosecution and make available for

inspection, photographing, copying, or, where appate, testing:

(a) Any property, to the extent not previouslydalibsed, which the defendant intends to

introduce at trial.

(b) A writing setting forth the name, businesdrads and gualifications of any expert

the defense intends to call as a witness at tnidleawritten report by that witness setting forth i
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reasonable detail the subject matter on which tipert is expected to testify including the

witness's opinion and conclusions, if any, as welthe basis for those opinions and conclusions.

This subdivision shall not apply to a psychiagupert governed by section 250.10 of this

chapter, and the requirements hereof of a writteont shall not apply to an expert who will

testify to the results of a test for controlled stalmces who has already prepared a report that has

been disclosed pursuant to section 240.30 of atttisle, or a person who is testifying as an

ordinary witness as well as an expert. To thersxtteat the report required by this section does

not otherwise exist, the defense shall cause thereio prepare such a report. If the court finds

that the defense has, in bad faith, failed to mlewhe writing and report required by this

subdivision, it may preclude introduction of thepex testimony.

89. Section 240.44 of the criminal procedure lasvadded by chapter 558 of the laws
of 1982, is amended to read as follows:

8240.44. Discovery; upon pre-trial hearing. Sabje a protective order, at the

commencement af pre-trial hearing held in a criminal court atietha witness is called to
testify, each party [,at the conclusion of the clirxamination of each of its witnesses,] shall,
upon the request of the other party, make avaitablbat otheparty to the extent not previously

disclosed, including all statements or testimorgvjmusly disclosed in a redacted form

1. Any written or recorded statement, including tastimony before a grand jury, made
by such witness other than the defendant whiche=ks the subject matter of the witness's

testimony and which is in the possession or cowmtirthe party calling the withess

2. Arecord of a judgment of conviction of suchneiss other than the defendant if the

record of conviction is known by the prosecutotler defendant as the case may be, to exist.
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3. The existence of any pending criminal actioaiast such witness other than the
defendant if the pending criminal action is knowrtlee prosecutor or defendant, as the case may
be, to exist.

810. Section 240.45 of the criminal procedure lasvamended by chapter 558 of the
laws of 1982 and paragraph (a) of subdivision &raended by chapter 804 of the laws of 1984,
is amended to read as follows:

§240.45. Discovery; upon trial, of prior statenseand criminal history of, and promises
to, witnesses. 1. [After the jury has been swornlzafdre the prosecutor's opening address,] At

the commencement of jury selection in the case of a single judge trial after commeres

and before submission of evidence, the prosechtdl, subject to a protective order, make

available to the defendant to the extent not preshodisclosed

(a) Any written or recorded statement in the pss®s or control of the prosecutor

including any testimony before a grand jury anéteamination videotaped pursuant to section
190.32 of this chapter, made by a person whom tth&eputor intends to call as a witness at trial,

and which relates to the subject matter of the @gis's testimony, including unredacted

statements previously disclosed in redacted form

(b) A record of judgment of conviction of a witsabe [people intend] prosecutor
intendsto call at trial if the record of conviction is &wwn by the prosecutor to exist;
(c) The existence of any pending criminal actigaiast a witness the [people intend]

prosecutor intend® call at trial, if the pending criminal actios known by the prosecutor to

exist;

(d) The details of any promises to, or agreemeitts a witness the prosecutor intends
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to call at trial, if such promise or agreementeisied to the withess's testimony or cooperation,

and is known or should be known by the prosecutor

The provisions of paragraphs (b) and (c) of thisdsision shall not be construed to
require the prosecutor to fingerprint a witnesstherwise cause the division of criminal justice
services or other law enforcement agency or couddie a report concerning a witness.

2. [After presentation of the people's direct case before the presentation of the

defendant's direct case] At the commencement gfgelection the defendant shall, subject to a

protective order, make available to the prosecutor:
(a) any written or recorded statement made bysopeother than the defendant whom
the defendant intends to call as a witness atridle land] which relates to the subject matter of

the witness's testimony and is in the possessiaomrol of the defendant

(b) arecord of judgment of conviction of a witagsther than the defendant, the
defendant intends to call at trial if the recoratofviction is known by the defendant to exist;

(c) the existence of any pending criminal actigaiast a witness, other than the
defendant, the defendant intends to call at tfithe pending criminal action is known by the
defendant to exist;

(d) Any promises or agreements with a withesgtifense intends to call at trial, if such

promise or agreement is related to the witnhesstgrteny or cooperation, and is known or should

have been known by the defense

811. Section 240.60, as added by chapter 412daths of 1979, is amended to read as
follows:

§240.60. Discovery; continuing duty to disclosie.after complying with the provisions
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of this article or an order pursuant thereto, aypands, either before or during trial, additional
material subject to discovery or covered by sudeihe] that partghall promptly make

disclosure of such material andmply with the [demand or] order, [refuse to cdynpith the

demand where refusal is authorized,] or apply fpraective order.
812. The criminal procedure law is amended byragldinew section 240.65 to read as
follows:

8§240.65. No limitations on other procedures tawbproperty. The specification of

property subject to disclosure under this artiblallsnhot be construed to limit or otherwise affect

the right of a defendant to obtain, by subpoenzoart order, as otherwise authorized by law,

property not subject to, or exempt from, disclosumder this article that is in the possession of a

person or entity other than the prosecutor or adafercement agency employing a police

officer, as defined in subdivision thirty-four afction 1.20 of this chapter, which participated in

the investigation, arrest or post-arrest processfripe defendant relating to the criminal action

or proceeding. Nothing in this section shall bestaoled to create, limit or expand or in any way

affect any authority the court may otherwise haverter disclosure of the identity or address of

a witness.

813. Subdivision 1 of section 240.70 of the criahiprocedure law, as added by chapter
412 of the laws of 1979, is amended to read asvisi

1. If, during the course of discovery proceediogduring trial the court finds that a
party has failed to comply with any of the provissoof this article, the court may order such
party to permit discovery of the property not poessly disclosed, grant a continuance, issue a

protective order, give an adverse inference instvado the trier of factprohibit the

37



introduction of certain evidence or the callingceftain witnesses or take any other appropriate
action.

814. Section 240.80 of the criminal procedure iREPEALED.

815. Subdivision 2 of section 240.90 of the criahiprocedure law, as added by chapter
412 of the laws of 1979, is amended to read asvisl

2. [A] Within thirty days of the prosecutor's dissure to the defendant of property

subject to disclosure under the provisions of #nigcle, amotion by a defendant for additional

discovery shall be made as otherwpsescribed in section 255.20 of this chapter. hSuotion

must be supported by sworn allegations of factélah item of property sought has not

previously been disclosed to the defendant andrsadegations of fact demonstrating that each

item of property sought is material to the pregambf the defense when such a showing of

materiality is a prerequisite to disclosure.

816. Section 250.10 of the criminal procedure lasvamended by chapter 548 of the
laws of 1980, subdivision 1 as amended by chaf®rob the laws of 1982, paragraph (a) of
subdivision 1 and subdivision 5 as amended by en&8 of the laws of 1984, is amended to
read as follows:

§250.10. Notice of intent to proffer psychiatiidence; examination of defendant upon
application of prosecutor. 1. As used in thisisectthe term "psychiatric evidence" means:

(a) Evidence of mental disease or defect to beredf by the defendant in connection
with the affirmative defense of lack of criminakponsibility by reason of mental disease or
defect.

(b) Evidence of mental disease or defect to bereff by the defendant in connection
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with the affirmative defense of extreme emotionatutbance as defined in paragraph (a) of
subdivision one of section 125.25 of the penal dad paragraph (a) of subdivision two of
section 125.27 of the penal law.

(c) Evidence of the defendant'sental disease or defect to be offered by thendiefiet in
connection with any other defense or claiot specified in the preceding paragraphs.

2. As used in this section, the term "psychiadefense” means:

(a) The affirmative defense of lack of criminaspensibility by reason of mental disease

or defect.

(b) The affirmative defense of extreme emotionsiutbance as defined in paragraph (a)

of subdivision one of section 125.25 of the peaal ind paragraph (a) of subdivision two of

section 125.27 of the penal law.

(c) Any other defense or claim supported by evidenf defendant's mental disease or

defect.
3. Psychiatric evidence is not admissible upona tmless the defendant serves upon
the people and files with the court a written n@té [his] anintention to present psychiatric

evidence. The notice must specify the type of miedfeor affirmative defense enumerated in

subdivision two of this section upon which the defant intends to rely, and must set forth the

nature of the alleged psychiatric malady that fotihesbasis of such defense or affirmative

defense and its relationship to the proffered dafeprovided, however, that the defendant shall

not be required to include in such notice mattéiesvaence relating to how he or she intends to

establish such defense or affirmative defeseh notice must be served and filed before trial

and not more than [thirty] sixtyays after entry of the plea of not guilty to théictment. In the
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interest of justice and for good cause shown, hewstie court may permit such service and
filing to be made or amended any later time prior to the close of the evizken

[3.]14._(a)When a defendant, pursuant to subdivision [twadelof this section, serves
notice of intent to present psychiatric evidenbe,[district attorney] prosecutaray apply to the
court, upon notice to the defendant, for an oraecting that the defendant submit to an
examination by a psychiatrist or licensed psychistogs defined in article one hundred fifty-
three of the education law designated by the jdistttorney] prosecutorlf the application is
granted, the psychiatrist or psychologist desightdeconduct the examination must notify the
[district attorney] prosecut@nd counsel for the defendant of the time andeptdche
examination. Defendant has a right to have hiseocounsel present at such examination. The
[district attorney] prosecutanay also be present. The role of each counselcht examination
is that of an observer, and neither counsel skeafidymitted to take an active role at the
examination.

[4.] (b) After the conclusion of the examination, thegbsstrist or psychologist must

promptly prepare a written report of his or fiadings and evaluation, including any opinions

and conclusions, as well as the basis for thos@@ms and conclusionsA copy of such report

and a writing setting forth the qualifications b&texamining psychiatrist or psychologistist

be made available to the [district attorney] prosecand to the counsel for the defendant. No
transcript or recording of the examination is regdj but if one is made, it shall be made
available to both parties prior to the trial.

5. Any expert witness retained by a defendath®prosecutor, other than the

psychiatrist or licensed psychologist who examihesdefendant under subdivision four of this
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section, for the purpose of advancing or rebutiinsychiatric defense, whom defendant or the

prosecutor intends to call at trial must prepaveitien report of his or her findings and

evaluation, including the witness's opinion andatesions, if any, as well as the basis for those

opinions and conclusions.

6. Within fifteen days before the commencemeritiaf, the parties shall exchange

copies of any reports prepared pursuant to subbdnggour and five of this section, as well as a

writing setting forth the gualifications of the pens making the reports. Any transcript or

recording of an examination of defendant pursuawsubdivision four or five of this section shall

be made available to the other party together thithreport of the examination.

7. If, after the exchange of psychiatric repbesyeen the prosecutor and counsel for

defendant, as provided in subdivision six of tl@ste®n, any psychiatrist or psychologist through

whom a party intends to introduce psychiatric enadeat trial examines the defendant, or any

psychiatrist or psychologist who has previouslyreixeed the defendant makes further findings

or evaluation regarding the defendant, he or sh&t promptly prepare a report of his or her

findings and evaluation, including opinions andaanrions, if any, as well as the basis for those

opinions and conclusions. A copy of such repod e written qualifications of a psychiatrist

expert not previously disclosed must be made abiailto the prosecutor and to the counsel for

the defendant.
8. If the court finds that the defendant has wiljffuefused to cooperate fully in the

examination ordered pursuant to subdivision [thfeat of this section or that the defendant has

in bad faith failed to provide the prosecutor wathpies of the written report of the findings and

evaluation of a psychiatrist or psychologist whosfiethdant intends to call to testify at trial as
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provided in subdivisions five and six of this sentiit may preclude introduction of testimony by

a psychiatrist or psychologist concerning mentsédse or defect of the defendant at trial.
Where, however, the defendant has other proofssbhheraffirmative defense, and the court

has found that the defendant did not submit tcooperate fully in the examination ordered by
the court, this other evidence, if otherwise corapgtshall be admissible. In such case, the court
must instruct the jury that the defendant did ndursit to or cooperate fully in the pre-trial
psychiatric examination ordered by the court punst@asubdivision [three] founf this section

and that such failure may be considered in detengithe merits of the affirmative defense.

9. If the court finds that the prosecutor habad faith failed to provide the defense with

copies of the written report of the findings andlemtion of a psychiatrist or psychologist whom

the prosecutor intends to call to testify at teglprovided in subdivisions four and six of this

section, it may preclude introduction of testimdnyya psychiatrist or psychologist concerning

mental disease or defect of the defendant at trial.

817. Subdivisions 9, 10 and 11 of section 450fa@ecriminal procedure law are
renumbered subdivisions 10, 11 and 12 and a nedissgion 9 is added to read as follows:

9. A pre-trial order prohibiting introduction efidence or precluding the testimony of a

witness, provided the people file a statement énabpellate court pursuant to section 450.50 of

this article.
818. Section 450.50 of the criminal procedure iamended to read as follows:
8450.50. Appeal by people from order suppressindeace; filing of statement in

appellate court. 1. In taking an appeal, purst@stibdivision eight_or ninef section 450.20,

to an intermediate appellate court from an ordex ofiminal court suppressing evidence,
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prohibiting the introduction of evidence or preghgithe testimony of a witnesthe people must

file, in addition to a notice of appeal or, as thse may be, an affidavit of errors, either of Whic

must be filed within five days of the prohibition greclusion ordera statement asserting that the

deprivation of the use of the evidence ordered iegged has rendered the sum of the proof
available to the people with respect to a crimaarge which has been filed in the court either
(a) insufficient as a matter of law, or (b) so waaks entirety that any reasonable possibility of
prosecuting such charge to a conviction has bdentefely destroyed.

2. The taking of an appeal by the people, pursimesubdivision eight or ninef section

450.20, from an order suppressing evidence, priaiibihe introduction of evidence or

precluding the testimony of a witnessnstitutes a bar to the prosecution of the atonsa

instrument involving the evidence ordered suppiigs®hibited or precludedinless and until

such [suppression] order is reversed upon appeayarated.

§19. Section 700.70 of the criminal procedure lasvamended by chapter 194 of the
laws of 1976, is amended to read as follows:

§700.70. Eavesdropping warrants; notice beforeotisgidence. The contents of any
intercepted communication, or evidence derivedetinem, may not be received in evidence or
otherwise disclosed upon a trial of a defendaréssithe people, within fifteen days after
arraignment and before the commencement of thefuiaish the defendant with a copy of the
eavesdropping warrant, and accompanying applicatieder which interception was authorized

or approved. [This] Thereafter, an extension effitbteen day period may be [extended] sought

by the prosecutor and ordered in the interespgstice by the trial court [upon good cause

shown if it] at any time, provided the cofirids that the defendant will not be prejudicedtoy
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delay in receiving such papers.

§20. Subdivision 2 of section 710.30 of the criahiprocedure law, as separately
amended by chapters 8 and 194 of the laws of 19 #&nended to read as follows:

2. (@) Such notice must be served within fifteen daysrafrraignment on an

indictment, superior court information, prosecwanformation, information or simplified

information charging a misdemeanand before trial, and upon such service the dafieinchust

be accorded a reasonable opportunity to move b&fatepursuant to subdivision one of section
710.40, to suppress the specified evidence. [Bodgause shown, however,]

(b) Late notice. Anytime thereafter, before thenosnencement of trial, upon finding that

there is no prejudice to the defenddhg court may, in the interest of justipermit the [people]

prosecutoto serve such notice[, thereafter and in such itasast accord the defendant

reasonable opportunity thereafter to make a supiresnotion]. _In determining whether to

grant permission to file such notice, the court rake into consideration any relevant

circumstance, including the probative value ofgtagement or identification, the delay in

proceeding to trial that would be occasioned byniiing such notice, the cumulative nature of

the statement or identification, whether the statetmvas made, the due diligence of the

prosecutor in seeking to discover the statemeiteamtification within fifteen days of

arraignment, the time between the discovery oftheement or identification by the prosecutor

and the disclosure to the defendant, and whetlespite the absence of notice, the defendant was

aware of the statement or identification. If ladentification or statement notice is permitted and

there has been no suppression hearing with regpsath identification or statement, the

defendant must be given a reasonable opportunityetce an oral motion to suppress.
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(c) Instruction at trial. At trial, if permissido file notice was sought more than ninety

days from arraignment or less than a week befak whichever is earlier, the court, upon

request of the defendant, shall instruct the joat in determining whether a statement or

identification had been made, it may take into agrsition the fact that notice of the statement

or identification was given beyond the time gerdgnaquired by this section.

(d) Statements and identifications made afteedift days from arraignment. Upon

becoming aware of a statement or identification emafter fifteen days from arraignment, the

prosecutor shall disclose such fact to the defenddhin fifteen days of the prosecutor's having

become aware of the statement and immediatelypi&drial hearing, jury selection or trial

before a single judge has commenced. Upon reckfutah notice, the defendant shall be given

a reasonable opportunity to make an oral moticgufipress.

821. This act shall take effect 90 days aftehdlishave become law.
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2. Oral Pre-Trial Motions
(CPL 200.95, 210.43, 210.45, 225.20, 710.60)

The Committee recommends that provisions in then@al Procedure Law requiring
that pre-trial motions be made in writing be amehtbeallow for oral pre-trial motions
whenever the defendant and the prosecutor consdrtha court agrees.

The Criminal Procedure Law now requires that pia-imotions be made in writing.
Although some pre-trial motions, such as speedytmotions, may in some cases raise
complicated factual or legal issues, the vast nitgjof pre-trial motions consist of routine,
straightforward applications that are made in wltfuevery criminal action that survives the
arraignment stage. Many attorneys, in fact, fratjydile the same omnibus pre-trial motion,
with only a few technical changes, in case aftesecalrhe current mandatory writing requirement
thus results in a needless waste of paper and isodee delay in criminal proceedings.

This measure would add a new subdivision 1-a tbae255.20 of the Criminal
Procedure Law to allow for oral pre-trial motiofishe defendant and the prosecutor consent and
the court agrees. Even if initially agreeing ttit motion could be made orally, the court would
retain the authority to require written papersidyt would aid the court in determining the
motion. Conforming amendments are made to sewénal sections of the Criminal Procedure
Law that now require that specific types of praltmotions be made in writing. SE&L
200.95(5), 210.43(3), 210.45, 710.60. These amentsnthough removing language mandating
written motions, would not change the current regaents that certain pre-trial motions, when
made in writing, be supported by sworn factualgdteons. _Se€PL 210.45, 710.60. Finally,
the measure directs the Chief Administrator of@oairts to promulgate an appropriate form that
courts must use when an oral pre-trial motion isien#o record the nature of the motion and any
decision thereon. This safeguard will ensure tiatissues raised in a pre-trial motion will be
plainly discernible to the attorneys and courtolagd in any appeal of the case.

Oral pre-trial motions are an easier and moreiefitgqorocedure for disposing of most
pre-trial applications. Rather than require thase motions always be in writing, the law should

encourage oral pre-trial motions whenever the @adnd the court agree. By doing so, criminal
actions will proceed more expeditiously.

Proposal

AN ACT to amend the criminal procedure law, in tigla to pre-trial motions

The People of the State of New York, representedkimate and Assembly, do enact as

follows:
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Section 1. Subdivision 5 of section 200.95 ofdhminal procedure law, as added by
chapter 558 of the laws of 1982, is amended to asddllows:

5. Court ordered bill of particulars. Where agaautor has timely served a written
refusal pursuant to subdivision four of this set@md upon motion, [made] either oralilor
writing, of a defendant, who has made a request fall of particulars and whose request has
not been complied with in whole or in part, the tonust, to the extent a protective order is not
warranted, order the prosecutor to comply withrdgpiest if it is satisfied that the items of
factual information requested are authorized tonbkided in a bill of particulars, and that such
information is necessary to enable the defendastzately to prepare or conduct his or her
defense and, if the request was untimely, a findingood cause for the delay. Where a
prosecutor has not timely served a written refpsasuant to subdivision four of this section the
court must, unless it is satisfied that the pebplee shown good cause why such an order should
not be issued, issue an order requiring the proasetm comply or providing for any other order
authorized by subdivision one of section 240.70.

§2. Subdivision 3 of section 210.43 of the crinhipr@cedure law, as added by chapter
411 of the laws of 1979, is amended to read asvisi

3. The procedure for bringing on a motion pursuargubdivision one of this section[,]

shall accord with the procedure prescribed in stibidins one and two of section 210.45 of this

article. After the parties have been heard, ifrtfe#ion is made orally, and aftell papers, if
any, of both parties have been filed and after all doentary evidence, if any, has been
submitted, the court must consider the same foptinpose of determining whether the motion is

determinable [on the motion papers submitted] theead, if not, may make such inquiry as it
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deems necessary for the purpose of making a detatiom.

83. Subdivisions 1, 2, 3, 4 and 5 of section 23@#the criminal procedure law are
amended to read as follows:

1. [A] If a motion to dismiss an indictment pursuant to sec#b0.20 [must be made in
writing and upon reasonable notice to the peo[flthe motion] is based upon the existence or
occurrence of facts, the motion [papers] must corfgavorn] allegations thereof, whether [by] of

the defendant or [by] cdnother person or persons. [Such sworn] If tb&an is in writing, the

allegations must be sworn, anty be based upon personal knowledge of the affianpon

information and belief, provided that in the latéent the affiant must state the sources of such
information and the grounds of such belief. Thiedéant may further submit documentary
evidence supporting or tending to support the atiegs of the [moving papers] motion

2. [The] If the motion is made in writing, tipeople may file with the court, and in such

case must serve a copy thereof upon the defendaig or hercounsel, an answer denying or
admitting any or all of the allegations of the nmaypapers, and may further submit documentary

evidence refuting or tending to refute such alliegest

3. After the parties have been heard, if the omois made orally, and aftail papers, if
any, of both parties have been filed, and after alluhoentary evidence, if any, has been
submitted, the court must consider the same foptinpose of determining whether the motion is
determinable without a hearing to resolve questadriact.

4. The court must grant the motion without cortioshgca hearing if:

(a) The [moving papers allege] motion allegeground constituting legal basis for the

motion pursuant to subdivision one of section 200ahd
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(b) Such ground, if based upon the existence curoence of facts, is supported by
[sworn] allegations of all facts essential to supplee motion; and

(c) The [sworn] allegations of fact essential aport the motion are either conceded by
the people to be true or are conclusively substsdiby unquestionable documentary proof.

5. The court may deny the motion without conchgtr hearing if:

(&) The [moving papers do] motion doest allege any ground constituting legal basis
for the motion pursuant to subdivision one of set210.20; or

(b) The motion is based upon the existence orroesae of facts, and the [moving

papers do not contain sworn] defendant has nadssdiegations supporting all the essential

facts; or

(c) An allegation of fact essential to support thation is conclusively refuted by
unquestionable documentary proof.

84. Subdivisions 1 and 2 of section 255.20 of tiraioal procedure law, subdivision
1 as amended by chapter 369 of the laws of 1982 albdivision 2 as added by chapter 763 of
the laws of 1974, are amended to read as follows:

1. Except as otherwise expressly provided by l@lether the defendant is represented
by counsel or elects to proceed pro se, all patnbtions shall be made served or filed
within forty-five days after arraignment and befommmencement of trial, or within such
additional time as the court may fix upon applicatof the defendant made prior to entry of
judgment. In an action in which an eavesdroppiagant and application have been furnished
pursuant to section 700.70 or a notice of intentoimtroduce evidence has been served pursuant

to section 710.30, such period shall be extendé&tifarty-five days after the last date of such
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service. If the defendant is not represented lpsel and has requested an adjournment to
obtain counsel or to have counsel assigned, suthffee day period shall commence on the
date counsel initially appears on defendant's lbehal

2. All pre-trial motions, whether writtemith supporting affidavits, affirmations,

exhibits and memoranda of law, or onahenever practicable, shall be included withingame
application orset of motion papers, and shall_be raisechade returnable on the same date,
unless the defendant shows that it would be prejaidio the defense were a single judge to
consider all the pre-trial motions. Where one omseeks to provide the basis for making
another motion, it shall be deemed impracticablat¢tude both motions in the same set of

motion papers or oral applicatipuirsuant to this subdivision.

85. Section 255.20 of the criminal procedure lawrnmended by adding a new
subdivision 1-a to read as follows:

1-a. Upon the consent of the defendant and theeprdor, and upon the agreement of the

court, any pre-trial motion may be made orally.wéwger, the court may at any time thereafter

require that such a motion be in writing if the ddaelieves that written papers would assist in

determining the motion. The chief administratothaf courts shall promulgate an appropriate

form that courts throughout the state shall usenvdreoral pre-trial motion is made and upon

which the court shall record the nature of suchiomoand the court's decision thereon.

86. Subdivisions 1, 2, 3 and 5 of section 710f6M® criminal procedure law,
subdivision 3 as amended by chapter 776 of the td\986, are amended to read as follows:
1. A motion to suppress evidence made befork[inast be in writing and upon

reasonable notice to the people and with an oppitytto be heard. The motion papers] must
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state the ground or grounds of the motion and wstain [sworn] allegations of fact, whether
of the defendant or of another person or persappating such grounds. [Such] If the motion

is in writing, theallegations must be sworn, anmhy be based upon personal knowledge of the

deponent or upon information and belief, provideat in the latter event the sources of such

information and the grounds of such belief areestafThe] If the motion is in writing, the

people may file with the court, and in such casstrsarve a copy thereof upon the defendant or
his or hercounsel, an answer denying or admitting any oofalhe allegations of the moving
papers.

2. The court must summarily grant the motion if:

(&) The motion [papers comply] compliegh the requirements of subdivision one and
the people concede the truth of allegations of ttaetein which support the motion; or

(b) The people stipulate that the evidence sotaybe suppressed will not be offered in
evidence in any criminal action or proceeding asfdine defendant.

3. The court may summarily deny the motion if:

(&) The motion [papers do] doeset allege a ground constituting legal basis lier t
motion; or

(b) The [sworn] allegations of fact do not as atareof law support the ground alleged;
except that this paragraph does not apply wherentiteon is based upon the ground specified in
subdivision three or six of section 710.20.

5. A motion to suppress evidence made during[tmay be in writing and may] muse
litigated and determined [on the basis of motiopgrg] as provided in subdivisions one through

four [, or it may, instead, be made orally in openrt. In the latter event, the]. Theurt must,
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where necessary, also conduct a hearing as prowndaddivision four, out of the presence of
the jury if any, and make findings of fact essdritahe determination of the motion.

87. This act shall take effect 90 days after &lishave become law.
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3. Identification by Means of
Previous Recognition
(CPL 60.27)

The Committee recommends that a new section 6@2db8ed to the Criminal Procedure
Law to allow, in certain circumscribed situatioaghird party to testify to a witness's pre-trial
identification of the defendant when the witnessriwilling to identify the defendant in court
because of fear.

The general common law rule is that the testimdrgy third party, such as a police
officer, to recount a witness's prior identificatiof the defendant is inadmissible. The Criminal
Procedure Law currently recognizes an exceptighigorule when the witness is unable on the
basis of present recollection to identify the defamt in court._Se€PL 60.25. That statutory
exception does not, however, permit a third partsetount a witness's prior identification when
the witness is unwilling to identify the defendamtourt because of fear. SBeoplev. Bayron
66 N.Y.2d 77 (1985).

This measure would allow such testimony, but ohbertain conditions were established.
First, the witness must have identified the dedengbrior to trial under circumstances consistent
with the defendant's constitutional rights. Secdhd prosecution must prove, by a
preponderance of the evidence, that the withesswislling to identify the defendant in court
because the witness, or a relative of the witnesbat term is defined in CPL 530.11, received a
threat of physical injury or substantial properanthge to himself, herself or another. If these
conditions were met, a third party would be peritto testify to the witness's prior
identification of the defendant.

By permitting the admission of such testimony ies# circumstances, the measure would
frustrate the efforts of those who seek to undeenttre judicial process through intimidation and
fear. Importantly, general and unsubstantiateddaahe part of the witness would not open the
door to the admission of this testimony; only prob&n actual threat would suffice.

Accordingly, this measure would promote the truglisng function of the trial without
jeopardizing the defendant's right to a fair trial.

Proposal

AN ACT to amend the criminal procedure law, in tiela to identification by means of previous
recognition

The People of the State of New York, representeskimate and Assembly, do enact as

follows:
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Section 1. The criminal procedure law is amendeddaling a new section 60.27 to read
as follows:

860.27. Rules of evidence; identification by meafgrevious recognition; witness's

unwillingness to make present identification beeanfsthreat. 1. In any criminal proceeding in

which the defendant's commission of an offense issue, testimony as provided in subdivision

two may be given when, at a hearing outside thegmee of the jury:

(a) It is established that (i) a witness is ufingl to state at the proceeding whether or

not the person claimed by the people to have comdhihe offense was observed by the witness

at the time and place of the commission of thensieor upon some other occasion relevant to

the case; and (ii) on an occasion subsequent toftbese, the witness observed, under

circumstances consistent with such rights as amsaccperson may derive under the constitution

of this state or of the United States, a personmwhb® withess recognized as the same person

whom the witness had observed on the first or inicrating occasion; and (iii) the defendant is

in fact the person whom the witness observed armbrézed on the second occasion. That the

defendant is the person whom the witness obsemvedezognized on the second occasion may

be established by testimony of another person imops to whom the witness promptly declared

his or her recognition on such occasion; and

(b) The people prove, by a preponderance ofvtdence, that the witness is unwilling

to state at the proceeding whether or not the peglomed by the people to have committed the

offense was observed by the witness at the timegolwg of the offense, or upon some other

occasion relevant to the offense, because the sgtme a member of the witness's family or

household, as defined in section 530.11, receivibdeat of physical injury or substantial
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property damage to himself, herself or another.

2. Under the circumstances prescribed in sukdivisne, a person or persons to whom

the witness promptly declared his or her recognitibthe defendant on the second occasion may

testify as to the witness's identification of tlefehdant on that occasion. Such testimony,

together with the evidence that the defendant faghthe person whom the witness observed

and recognized on the second occasion, constéutdence in chief.

82. This act shall take effect 90 days after itldieve become law.
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4, Amendment of Indictment on Retrial
(CPL 280.20, 310.60, 330.50, 470.55)

The Committee recommends that the Criminal Proeetaw be amended to establish a
procedure for amending an indictment, prior toiagtto charge lesser included offenses of
counts that have been disposed of under such csteuntes as to preclude defendant's retrial
thereof.

In Peoplev. Mayqg 48 N.Y.2d 245 (1979), the defendant was chargdunabbery in the
first degree. The trial court refused to submt ttharge to the jury, submitting instead the lesse
included offenses of robbery in the second andl tthagrees. The jury was unable to reach a
verdict on these lesser charges and a mistriaeelared. The defendant then was retried on
the original indictment. Although the first degmedbery count was not submitted to the jury at
the second trial, the Court of Appeals held thatas improper to retry the defendant on the
original indictment. The Court reasoned that sitheesole count of the indictment could not be
retried because of the prohibition against dousdgardy, nothing remained to support further
criminal proceedings under that accusatory instnimd8 N.Y.2d at 253. Impliedly, this
holding also foreclosed amendment of the origindiagtment to charge the lesser included
offenses on which retrial was not prohibited. Acltiogly, the practical effect of the Court's
holding is to require re-presentation of casesamd juries. This consumes the time and
resources of prosecutors, grand juries and witsesfiee, without any concomitant benefit to the
defendant._SeBeoplev. Gonzales96 A.D.2d 847 (2d Dept. 1983) (Titone, J., dissey). Cf.
Peoplev. Green96 N.Y.2d 195 (2001)[holding that a new inforroatwas not required to retry
defendant for Driving While Impaired where jury adtpd of Driving While Intoxicated but
failed to reach verdict on lesser charge of ImphHire

To avoid the wasteful necessity of re-presentatios, measure would amend the
Criminal Procedure Law to create a procedure wheaelindictment may be amended prior to
retrial to charge lesser included offenses of cotimt have been disposed of at the prior trial.
Under this procedure, when an offense specifieddount of an indictment was disposed of
under circumstances that would constitute a barrgdrial of that offense but not a retrial of a
lesser included offense, the indictment would bentled to contain a count charging the lesser
included offense. Additionally, upon the prosecstapplication, and with notice to the
defendant and an opportunity to be heard, the eoamtd be required in this situation to order
the amendment of the indictment to delete any ctarnwhich retrial would be barred and to
reduce any offense charged therein to a lessardadloffense. The measure would apply this
new procedure to instances in which a mistrialliesen declared (CPL 280.10), a jury has been
discharged after being unable to agree on a vef@rRL 310.60), the trial court has set aside a
verdict (CPL 330.50) and an appellate court hasre®md a conviction and orders a new trial
(CPL 470.55).
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Proposal

AN ACT to amend the criminal procedure law, in tigla to amendment of indictment

The People of the State of New York, representedkimate and Assembly, do enact as

follows:
Section 1. Section 280.20 of the criminal procedaw is amended to read as follows:
§280.20. Motion for mistrial; status of indictmerngon new trial. [Upon]

1. Except as provided in subdivision two, u@onew trial resulting from an order declaring a

mistrial, the indictment is deemed to contain ladl tounts which it contained at the time the
previous trial was commenced [, regardless of wérediny count was thereafter dismissed by the
court prior to the mistrial order].

2. Upon a new trial resulting from an order daealga mistrial, the indictment shall not

be deemed to contain any count previously dispo$edder circumstances that would constitute

a bar to retrial thereof; provided, however, thheve an offense specified in a count of an

indictment was disposed of under circumstancestitotisg a bar to a retrial of that offense but

not a retrial of a lesser included offense, thécimdent shall be deemed to contain a count

charqging that lesser included offense.

3. The court shall, upon application of the proasecand with notice to the defendant

and opportunity to be heard, order the amendmean afidictment to effect the deletion of a

count or counts, or reduction of an offense chamedcount to a lesser included offense, so that

the indictment upon which the new trial is had doescharge an offense disposed of under

circumstances that would constitute a bar to ldtnereof.

57



82. Subdivision 2 of section 310.60 of the crinhim@cedure law, as amended by
chapter 170 of the laws of 1983, is amended to asddllows:
2. When the jury is so discharged, the defendadefendants may be retried upon the

indictment. [Upon] Except as provided in subdiersihree, upossuch retrial [,] the indictment

is deemed to contain all counts which it contaipexkcept those which were dismissed or were
deemed to have resulted in an acquittal pursuasutidivision one of section 290.10].

83. Section 310.60 of the criminal procedure laxmended by adding two new
subdivisions 3 and 4 to read as follows:

3. Upon a retrial following discharge of the jutlye indictment shall not be deemed to

contain any count previously disposed of undemueirstances that would constitute a bar to

retrial thereof:; provided, however, that where fiarse specified in a count of an indictment

was disposed of under circumstances that wouldtitotgsa bar to a retrial of that offense but

not a bar to retrial of a lesser included offerise,indictment shall be deemed to contain a count

charging that lesser included offense.

4. The court shall, upon application of the pooser and with notice to the defendant

and opportunity to be heard, order the amendmean @fidictment to effect the deletion of a

count or counts, or reduction of an offense chamedcount to a lesser included offense, so that

the indictment upon which the new trial is had doescharge an offense disposed of under

circumstances that would constitute a bar to ldtnereof.

84. Subdivision 4 of section 330.50 of the crinhim@cedure law is amended to read as
follows:

4. [Upon] Except as provided in subdivision fiu@ona new trial resulting from an
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order setting aside a verdict, the indictment isnded to contain all the counts and to charge all
the offenses which it contained and charged atithe the previous trial was commenced]|,
regardless of whether any count was dismisseddygdhrt in the course of such trial, except
those upon or of which the defendant was acqudtes deemed to have been acquitted].

85. Section 330.50 of the criminal procedure lawmended by adding a new
subdivision 5 to read as follows:

5. Upon a new trial resulting from an order settaside a verdict, the indictment shall

not be deemed to contain any count previously disg®@f under circumstances that would

constitute a bar to retrial thereon; provided, hosvethat where an offense specified in a count

of an indictment was disposed of under circumstsugoastituting a bar to a retrial of that

offense but not a retrial of a lesser includedmgfe the indictment shall be deemed to contain a

count charging that lesser included offense. Thetchall, upon application of the prosecutor

and with notice to the defendant and opportunitggdieard, order the amendment of an

indictment to effect the deletion of a count or sy or reduction of an offense charged in a

count to a lesser included offense, so that thietime:nt upon which the new trial is had does not

charge an offense disposed of under circumstaheg¢svould constitute a bar to retrial thereof.

86. Subdivision 1 of section 470.55 of the crinhim@cedure law is amended to read as
follows:

1. [Upon] Except as provided in subdivision twppna new trial of an accusatory

instrument resulting from an appellate court orgeersing a judgment and ordering such new
trial, such accusatory instrument is deemed toasorall the counts and to charge all the offenses

which it contained and charged at the time theiptevtrial was commenced|, regardless of
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whether any count was dismissed by the court ircthese of such trial, except (a) those upon or
of which the defendant was acquitted or deemedte bheen acquitted, and (b) those dismissed
upon appeal or upon some other post-judgment order]

§7. Subdivision 2 of section 470.55 of the crinhip@cedure law is renumbered
subdivision 4 and two new subdivisions 2 and 3aalded to read as follows:

2. Upon a new trial of an accusatory instrumentlting from an appellate court order

reversing a judgment and ordering such new trimdhsccusatory instrument shall not be

deemed to contain any count dismissed upon appesainoe other post-judgment order or any

count previously disposed of under circumstancaswould constitute a bar to retrial thereof;

provided, however, that where an offense specifielcount of an indictment was disposed of

under circumstances constituting a bar to a rabfigthat offense but not a retrial of a lesser

included offense, the indictment shall be deemeazbtdain a count charging that lesser included

offense.

3. The trial court shall, upon application of fr@esecutor and with notice to the

defendant and opportunity to be heard, order thenaiment of an indictment to effect the

deletion of a count or counts, or reduction of #arse charged in a count to a lesser included

offense, so that the indictment upon which the tr&alis had does not charge an offense

disposed of under circumstances that would constéwbar to retrial thereof.

88. This act shall take effect immediately.
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5. Admissibility of Evidence of a Person's Priaont Conduct
(CPL 60.41)

The Committee recommends that a new section 6@4ted to the Criminal Procedure
Law providing a trial court with discretion, in ¢ain circumstances, to permit the admission of
evidence of a person's violent conduct.

In Peoplev. Miller, 39 N.Y.2d 543 (1976), the Court of Appeals hélakin a criminal
trial in which the defendant asserts a defensastification, evidence of the victim's prior acts
of violence are not admissible unless the defendadtknowledge of those acts. This rule,
which leaves New York among a dwindling minorityjafisdictions on this question, has been
widely criticized, most recently in an opinion byualge of the United States Court of Appeals
for the Second Circuit. Sé#illiams v. Lord, 996 F.2d 1481 (2d Cir. 1993)(Cardamone, J.,
concurring). In questioning the soundness of taevNork rule, that opinion recognizes that the
truth of the allegations against a criminal deferideemore likely to emerge when all relevant
evidence is admissible, leaving the weight of semldence to be determined by the trier of fact.
Id. at 1485 (Cardamone, J., concurring).

The Committee believes that justice is not fullgved in many cases if evidence of a
victim's prior violent conduct, which may be extegnrelevant in determining the victim's
behavior at the time of the alleged crime and thag support a defendant'’s claim of self-
defense, is admissible only if the defendant hamhtedge of such conduct at that time.
Accordingly, this measure affords trial courts th&cretion to allow such evidence, but only if
the defendant first establishes that the persoagadyin such conduct and the court determines
that the evidence is material and relevant to #ferdlant's justification defense. In making that
determination, however, the court must take intosateration the defendant's own history of
violent conduct, if any.

This measure will bring New York in line with masther jurisdictions around the

country by allowing the trier of fact, in approfgacases, to consider a victim's own violent past
when evaluating the validity of a defendant's clainself-defense.

Proposal

AN ACT to amend the criminal procedure law, in tiela to evidence of person's prior
violent conduct

The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. The criminal procedure law is amendeddaling a new section 60.41 to read
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as follows:

860.41. Rules of evidence; admissibility of eviceof person's violent conduct. In any

criminal proceeding in which the defendant raisdef@nse of justification, evidence of a

person's prior violent conduct, of which the defamdvas unaware at the time of the alleged

offense, is admissible in the court's discretiod #nthe interests of justice if (a) the defendant

establishes that the person engaged in such cqorathat{b) such evidence is material and

relevant to the defense of justification. In detming whether the evidence is material and

relevant, the court shall consider any prior vitleonduct on the part of the defendant.

§2. This act shall take effect immediately.
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6. Reduction of Peremptory Challenges
(CPL 270.25)

The Committee recommends that section 270.25 oftiminal Procedure Law be
amended to reduce the number of peremptory chatealiptted to a single defendant from 20 to
15 for regular jurors if the highest crime charged Class A felony, from 15 to 10 for regular
jurors if the highest crime charged is a Class B éelony, and from 10 to 7 for regular jurors in
all other superior court cases. In addition, tamber of peremptory challenges allotted for
alternate jurors in all superior court cases wdnddeduced from two to one. In "extraordinary"”
circumstances, the court could increase the nuwfygeremptory challenges allotted. And when
two or more defendants are tried together, the murmabperemptory challenges allotted to the
defendants would be increased by a number equatiadess than the number of the defendants
being tried.

After conducting an intensive study of the jurytsys in New York, the Chief Judge's
Jury Project recommended, among other things ditection of the number of peremptory
challenges to the levels proposed in this measieeraeans of improving the efficiency of our
jury selection system. The Jury Project basereitemmendation on the following specific
findings:

. The CPL currently provides for among the highesther of peremptory
challenges in the nation.

. The availability of such a large number of peresmpthallenges can foster the
systematic exclusion of particular groups from jseyvice in a given trial.

. Excessive peremptory challenges extend the timnessary to conduct jury
selection, thereby delaying trials and congestmgtccalendars.

. Excessive peremptory challenges require an inatdinumber of prospective
jurors and thereby increase the burden on New Yailkéady overburdened jury
pool.

The Committee agrees with these findings and recemais1this measure as an effective
method of significantly reducing delays in the coctdof criminal jury trials, without
diminishing the fairness of the trial. This mea&swould permit the court, in "extraordinary"

circumstances, to increase the number of allotezdmptory challenges. The Committee
believes this authority is necessary to protectithtes of the parties in exceptional cases.

Proposal

AN ACT to amend the criminal procedure law, in tigla to the number of peremptory
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challenges

The People of the State of New York, representeskimate and Assembly, do enact as

follows:
Section 1. Subdivisions 2 and 3 of section 270f2&e criminal procedure law are
amended to read as follows:

2. [Each] When one defendant is tried, epatty must be allowed the following number

of peremptory challenges:

(&) [Twenty] Fifteerfor the regular jurors if the highest crime chargea Class A
felony, and [two] ondor each alternate juror to be selected.

(b) [Fifteen] Tenfor the regular jurors if the highest crime chargea class B or class C
felony, and [two] ondor each alternate juror to be selected.

(c) [Ten] Severior the regular jurors in all other cases, and]tanefor each alternate
juror to be selected.

In extraordinary circumstances, the court may abdoparty a greater number of

peremptory challenges than is prescribed herein.

3. When two or more defendants are tried joirttig, number of peremptory challenges
prescribed in subdivision two is not multiplied e number of defendants, but such defendants

are to be treated as a single party, except teatumber of peremptory challenges allowed the

defendants shall be increased by a number equatiedess than the number of such defendants

In any such case, a peremptory challenge by oneooe defendants must be allowed if a
majority of the defendants join in such challen@gherwise, it must be disallowed.

83. This act shall take effect 90 days after @lishave become a law and shall be
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applicable only to trials commencing on or aftectseffective date.
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7. Speedy Trial Reform
(CPL 30.30)

The Committee recommends a number of amendmettie &peedy trial statute and
other provisions of the CPL to accord criminal ¢dsgreater authority to fix and enforce
expeditious schedules for hearings and trials,tamdinimize opportunities for delay by
requiring earlier disclosure of Rosarnmaterial.

Section 30.30 of the CPL, enacted by the Legistaitul 972, requires the prosecution to
be ready for trial within six months of commenceinef a felony action, within 90 days of
commencement of a criminal action when the high#fehse charged is a misdemeanor
punishable by a prison sentence of more than thaeehs, within 60 days when the highest
offense charged is a misdemeanor punishable bganpsentence of not more than three
months, and within 30 days when the highest offehseged is a violation. CPL 30.30(1).
Various periods of time may be excluded in computhrese periods. CPL 30.30(4).

Most would agree that section 30.30 has been hargeuccessful in moving criminal
cases to trial in expeditious fashion. This idipalarly so in New York City, where in recent
years the average disposition time of a criminakda the Criminal Court has increased
considerably. Although in good part these pro@dgieriods are due to the huge caseloads borne
by judges, the problem is more than just a lackudficient judicial resources. It also involves
the willingness of all sides to go to trial. Seati30.30 is not actually a speedy trial rule; it is
merely a prosecutor-ready rule, doing nothing tinpte the defense's readiness for trial or to
require the trial court's active involvement innging cases to trial. With no other compulsion
to hold hearings and trials promptly, a "cultureiofeadiness” has evolved in some jurisdictions
around the State, particularly in New York City this culture, dates set for hearings and trials
are not taken seriously by the parties or evernbyrial judge. The result is that the parties
frequently are not prepared to proceed on thosesdand that successive adjournments are
routinely granted.

In an effort to change this culture and activelynolve trial judges in promoting the
parties' readiness for trial, the Advisory Comnatteas developed a coordinated proposal
consisting of legislation and administrative rul@$e major provisions of the proposed
legislation are as follows:

1. Amendment of section 30.20 of the CPL to augeothe Chief Administrator of the
Courts to promulgate rules promoting speedy tridlsese rules would include:

. A requirement that trial courts conduct pretriahferences at which fixed dates
would be scheduled for commencement of trial andpaatrial suppression
hearing.

. Grounds upon which trial courts could adjourn dixgal or hearing dates.
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. Sanctions that trial courts may lawfully imposauif attorney is not ready to
proceed on a date scheduled for commencemengabbtrhearing or fails to
produce a substitute attorney ready to proceetatrdiate.

. To avoid gamesmanship, a requirement that pastibmit, at each court
appearance following determination of pretrial rans, written statements
declaring whether they are ready to proceed tbdtithat time.

2. Amendment of section 30.20 of the CPL to autieatrial courts, pursuant to rules
promulgated by the Chief Administrator, to dirdwo prosecution to disclose Rosamaterial to
the defense within a reasonable period of timereefommencement of a trial or of a pretrial
hearing. Current law requires that disclosure beemt the proceeding itself.

3. Amendment of section 30.30(4)(g) of the CPbrovide that, unless the defendant
objects and states his or her readiness to prdodedl, any period of time resulting from
adjournment of the proceedings granted at the pube®’s request after the prosecution has
announced that it is ready to proceed to trial beotharged to the prosecution in calculating
speedy trial time.

4. Amendment of section 255.20(1) of the CPL wvte that the prosecution must
respond to the defendant's pretrial omnibus matibnin 15 days (unless reasonable grounds
exist for an extension). Current law specifiedime period for the prosecution’s response.

The major provisions of the administrative ruleggmsed to complement enactment of
this measure are as follows:

1. Following determination of the defendant's doasimotion, the trial court must
schedule a pretrial conference at which the caudonsultation with the parties, must set a date
for commencement of the trial or of any pretriahtieg that has been ordered but not yet held.

2. Within seven days of the date fixed for comnasnent of trial, the court must conduct
a second pretrial conference, at which the cowtl sksolve evidentiary matters, such as a
Sandovabpplication, and the prosecution shall provideie®pf trial exhibits and disclose
Rosariomaterial. In addition, at this second conferetheecourt must confirm the attorneys'
availability on the date fixed for commencementh# trial or hearing and entertain any
applications for adjournment.

3. Applications for adjournment may be granted/daot the following reasons:

. A defendant in custody has not been produced lficiwcase adjournment may
not exceed 72 hours).

. The defendant has absconded.
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. A material witness or material evidence is unaldé despite the exercise of due
diligence by the offering party, and reasonablaigds exist that the witness or
evidence soon will be available.

. Some other unforeseeable circumstance has ahiaethe court determines
warrants an adjournment.

4. If an adjournment has not been granted andtarnay does not appear ready to
proceed on the date set for commencement of triaéaring (or produce a substitute attorney
who is ready to proceed), the court may imposesangtion the law now permits. These
include, but are not limited to: ordering the talhearing to proceed as scheduled, imposing
financial sanctions consistent with the Chief Adistirator's rules, ordering defendant's release
from custody, and granting a motion to suppress.

5. If the parties are ready to proceed on thedided date but the court is not, the
appropriate administrative judge must attemptrd inother judge to try the case. If none is
available, the trial court, in consultation witketparties, must fix a new date. Any conflicts that
arise when two judges have scheduled an attornesot®ed with a trial or hearing on the same
date must be resolved in accordance with Part 1 #tedRules of the Chief Administrator (see
22 NYCRR Part 125).

The foregoing rules, a draft copy of which is ird#d herein, would require approval of
the Administrative Board of the Courts before berupeffective.

Proposal

AN ACT to amend the criminal procedure law, in tigla to speedy trial

The People of the State of New York, representeskimate and Assembly, do enact as

follows:
Section 1. Section 30.20 of the criminal procedaveis amended by adding two new
subdivisions 3 and 4 to read as follows:

3. The chief administrator of the courts shatimpulgate rules that promote the

defendant's right to a speedy trial and the puhbinterest in speedy trials. Such rules shall
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require that trial courts conduct pretrial confeesat which, in consultation with the parties,

fixed dates are scheduled for commencement ofidileand any pretrial hearing ordered

pursuant to article 710 of this chapter, and m&cip the grounds for adjournment of such

dates. Such rules also shall require that thégsart each court appearance following the

determination of any pretrial motions made purstausiection 255.20 of this chapter, submit

written statements declaring whether they are réagyoceed to trial. The form of the written

statement shall be determined by the chief admai@t Such rules also shall set forth the

sanctions available by law that trial courts mapase if an attorney is not ready to proceed on a

date scheduled for the commencement of trial aetipl hearing or fails to produce a substitute

attorney who is ready to proceed on that date.

4. Notwithstanding any other provision of law, andsuant to rules that the chief

administrator of the courts may promulgate, the tourt, subject to a protective order, may

order that the prosecution make available to thiendant within a reasonable period of time

before the commencement of trial or a pretrial imgpany prior written or recorded withess

statements that the prosecution is required tdafisgursuant to section 240.44 or 240.45, as

the case may be.

§2. Paragraph (g) of subdivision 4 of section B@Bthe criminal procedure law, as

added by chapter 184 of the laws of 1972, is anttmleead as follows:
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(g) other periods of delay occasioned by exceptioineumstances, including but not
limited to, the period of delay resulting from aniouance granted at the request of a district
attorney if (i) the continuance is granted becafgbe unavailability of evidence material to the
people's case, when the district attorney has megfdue diligence to obtain such evidence and
there are reasonable grounds to believe that sudbree will become available in a reasonable
period; or (ii) the continuance is granted to alkhe district attorney additional time to prepare
the people's case and additional time is justifigthe exceptional circumstances of the case. In

the absence of such exceptional circumstancesthey period of delay resulting from a

continuance granted at the request of the disttiotney, after the district attorney has

announced that the people are ready for trial, stisdl be excluded, unless the defendant has

objected to the continuance and declared his ordagliness to proceed to trial.

83. Subdivision 1 of section 255.20 of the crinhim@cedure law, as amended by
chapter 369 of the laws of 1982, is amended to asddllows:

1. Except as otherwise expressly provided by \alagther the defendant is represented
by counsel or elects to proceed pro se, all ptetraions shall be served [or] afited within
forty-five days after arraignment and before comoaement of trial, or within such additional
time as the court may fix upon application of tiedethdant made prior to entry of judgment. In
an action in which an eavesdropping warrant andicgijpn have been furnished pursuant to
section 700.70 or a notice of intention to introglewidence has been served pursuant to section
710.30, such period shall be extended until foxtg-tlays after the last date of such service. If
the defendant is not represented by counsel anteqassted an adjournment to obtain counsel

or to have counsel assigned, such forty-five daipgdeshall commence on the date counsel
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initially appears on defendant's behalf. Any reseoby the prosecution to a pretrial motion shall

be served and filed within fifteen days of servié¢he motion, although for reasonable grounds

shown the court may extend such period.

84. This act shall take effect 90 days after &lishave become law.

l. A proposed new Section 200.9-a of the UnifornieRdor New York State Trial Courts

8200.9-a Pretrial Conferences and SchedulingiafsTand Pretrial Hearings

(a) Following the determination of any pretrialtoas pursuant to Article 255 of the
Criminal Procedure Law, the court shall conductedral conference. At the conference, the
court, in consultation with the parties, shall dixiate for commencement of trial if such a date
has not previously been fixed. If the court hasat@ady conducted a pretrial hearing ordered
pursuant to Article 710 of the Criminal Procedueau. the court, in consultation with the parties,
also shall fix a date for commencement of suchihgarThe court also shall fix a date for a
second pretrial conference, which shall be helthiwiseven days of the date fixed for
commencement of trial.

(b) At the second pretrial conference:

(1) the court shall determine, to the extent pecable, all preliminary evidentiary
matters, including, but not limited to, applicatsorelating to the admissibility of the defendant's
prior convictions or alleged prior uncharged criadjrvicious or immoral acts;

(2) subject to a protective order, the prosecsibail provide marked copies of all trial
exhibits and disclose any prior statements of vgges that must be disclosed in accordance with

CPL 240.45; and
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(3) the court shall confirm the attorneys' avaligbon the date fixed for commencement
of trial or a pretrial hearing, or entertain an laggiion for adjournment under subdivision (c) of
this section.

(c) The court may grant an application for adjooemt of the date scheduled for
commencement of trial or a pretrial hearing onlfdif the sheriff fails to produce in court a
defendant in custody, except that the court maguadjsuch date for a period not exceeding
seventy-two hours, (2) a defendant who has esdapedcustody or previously has been
released on bail or on his or her own recognizaioes not appear in court when required,

(3) a material witness or material evidence isvailable despite the offering party's exercise of
due diligence to secure such witness or evidendeeasonable grounds exist to believe that the
witness or evidence will become available in aoeable period, or (4) some other
unforeseeable circumstance has arisen that thé @et@rmines warrants an adjournment.

(d) On the date scheduled for commencement dfdria pretrial hearing, the prosecutor
and the defense counsel must appear and be repdyceed, or produce a substitute attorney
who is ready to proceed. Upon the failure of theespcutor or defense counsel to so appear or
produce a substitute attorney, the court, to thergxconsistent with the defendant's right to
effective assistance of counsel, may order thatrthkeor hearing proceed as scheduled, impose
financial sanctions against an attorney pursuaButapart 130-2 of these rules, order the
defendant's release from custody, grant the defgisdaotion to suppress, or impose any other
sanction permitted by law that is appropriate uridercircumstances.

(e) If the court is not available to adjudicate thal or pretrial hearing on the scheduled

date, the appropriate administrative judge shaligieate another judge to adjudicate the trial or
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hearing. If none is available, the court, in cdtaion with the parties, shall fix a new date for
commencement of the trial or hearing. Any condlittat arise when two different courts have
scheduled an attorney to proceed with a trial etr@ hearing on the same date shall be
resolved in accordance with Part 125 of these rules

1. A proposed new Section 200.9-b of the Unifornid® for New York State Trial Courts

§200.9-b Written Statements of Readiness to Pdbte@rial

Following the determination of any pretrial motigmgsuant to section 255.20 of the
Criminal Procedure Law, the parties shall submthcourt at each court appearance a written
statement stating whether they are ready to prowegl on that date. Such statement shall be

in a form prescribed by the Chief Administratoitioé Courts.
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8. Further Speedy Trial Reform
(CPL 30.30)

The Committee recommends that section 30.30 oftimainal Procedure Law be
amended in a number of important respects. Thasore, in conjunction with the Committee's
coordinated proposal of legislation and administeatules to involve trial judges more actively
in promoting the parties’ readiness for trial, vgth a long way toward expediting trials and
dispositions of criminal matters.

Section 30.30 of the CPL requires the prosecutidretready for trial within six months
of commencement of a felony action, within 90 dafysommencement of a criminal action
when the highest offense charged is a misdemeamasimble by a prison sentence of more than
three months, within 60 days when the highest garharged is a misdemeanor punishable by a
prison sentence of not more than three monthswéthéh 30 days when the highest offense
charged is a violation. CPL 30.30(1). Variousq#s of time may be excluded in computing
these periods. CPL 30.30(4).

Section 30.30, which requires only that the progenwdeclare its readiness for trial
within these prescribed periods and not that taalemence within any particular time, has been
largely unsuccessful in moving criminal casesit tn timely fashion. Although delays in
bringing cases to trial are due in part to the hergeinal caseloads borne by judges, delays also
are a result, at least in some large urban jutieeis and particularly in New York City, of a lack
of willingness of all sides to go to trial. To adds this "culture of unreadiness" that has evolved
in these jurisdictions, the Committee has develdpedforementioned proposal to provide
criminal courts with greater authority to fix anaf@erce schedules for hearings and trials.
Modification of selected provisions of section 3).Bowever, is also needed, and it is that
objective to which this measure is directed.

First, the measure would add a new subdivisiort@ssection 30.30 to provide that a
court may inquire into a prosecutor's statememgadliness and nullify such statement if the
court determines that the prosecution is not ihr@ady for trial. This provision is necessary
because of the lack of clarity in current law canagg the extent to which a court may go
beyond a prosecutor's statement of readiness.

Second, the measure proposes a series of amendiesigaed to remedy the frustrating
disruption and delay that can result when a spa&dymotion is filed just as trial is about to
commence. A new paragraph (d) is added to seB6dB0(3) to require that, unless good cause
is shown, a motion to dismiss under section 30.86trhe made at least 15 days before
commencement of trial. In addition, express auth@ provided for the trial judge to reserve
decision on the motion until after the trial is qaeted and the verdict is rendered.

The new paragraph (d) also would require that #ferdlant's motion papers include
sworn factual allegations specifying the time pasithat should be charged against the
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prosecution under the statute and the reasonshaisg periods should be included in the time
computation. The measure provides that failureotaply with these requirements could result
in summary denial of the motion. Under current,lttve defendant need only allege that the
prosecution failed to declare its readiness fai tithin the statutory time period, at which point
the burden shifts to the prosecution to identiy statutory exclusions on which it relies to bring
it within the time limit for declaring readinesSee e.g, Peoplev. Berkowitz 50 N.Y.2d 333
(1980). Requiring that factual allegations beudeld in the motion would reduce the number of
patently non-meritorious speedy trial motions andlde the court to deny summarily those that
continue to be filed.

Finally, the measure would add a new subdivisi@td-section 30.30 requiring the
court, whenever it is practicable to do so, to atleach court appearance whether the
adjournment period following the court appearamsd® ibe included or excluded in computing
the time within which the prosecution must be refaytrial under section 30.30. The absence
of such rulings can make it extremely difficult toial judges to reconstruct at the time a speedy
trial motion is made whether adjournment periodsughout the life of the case should be
charged to the prosecution under the statute. dditthe benefit of these rulings, transcription of
the minutes of numerous court appearances oftehlmeusrdered, causing considerable delay,
particularly when a speedy trial motion is madalmeve of trial.

Proposal

AN ACT to amend the criminal procedure law, in tiela to speedy trial

The People of the State of New York, representeskimate and Assembly, do enact as

follows:
Section 1. Section 30.30 of the criminal procedaveis amended by adding a new
subdivision 2-a to read as follows:

2-a. Whenever pursuant to this section a prosestdtes or otherwise provides notice

that the people are ready for trial, the court make inquiry of the prosecutor. If, after

conducting its inquiry, the court determines thnat people are not ready to proceed to trial, the

prosecutor's statement or notice of readiness shalle valid for purposes of this section.

§2. Subdivision 3 of section 30.30 of the crimipedcedure law is amended by adding a

75



new paragraph (d) to read as follows:

(d) A motion pursuant to subdivision one shalhimde at least fifteen days before the

commencement of trial, provided, however, thatgmod cause shown the court may permit the

motion to be made at a later date, but not lagm tommencement of trial. The court may

reserve decision on such motion until after comgtedf the trial and a verdict has been

rendered and accepted by the court. The motion baus writing and upon reasonable notice to

the prosecution and with opportunity to be hearde motion papers shall contain sworn

allegations of fact specifying the adjournment @dsi that the defendant alleges should be

included in computing the time within which the pemust be ready for trial pursuant to

subdivision one, and the reasons why such perioaisld be so included. If the motion papers

fail to comply with these requirements, the couaymummarily deny the motion.

§83. Section 30.30 of the criminal procedure laarneended by adding a new subdivision
4-a to read as follows:

4-a. At each court appearance date precedingpthenencement of trial in a criminal

action, the court, whenever it is practicable tesdpshall rule on whether the adjournment

period immediately following such court appearadate is to be included or excluded for the

purposes of computing the time within which thegdeanust be ready for trial within the

meaning of this section. The court's ruling shalihoted in the court file.

84. This act shall take effect 90 days after d@lishave become law.
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9. Prosecutor's Motion to Vacate Judgment
(CPL 440.10)

The Committee recommends that section 440.10(fheo€riminal Procedure Law be
amended to provide a prosecutor with authority twento vacate a judgment on the grounds
specified in that section.

Under section 440.10(1) of the CPL, a defenddrang time after the entry of judgment,
may move to vacate the judgment on any numberexfiBpd grounds. This provision provides
a critical means of redressing an injustice thate®to light after the defendant has been
convicted and sentenced. In some cases, howeigthe prosecution that learns of the
injustice, and only after the defendant's appeal® lbeen exhausted and the defendant is no
longer represented by counsel. For example, tsepution may learn long after the case has
been disposed that the testimony of its primaryess was fabricated. In these situations, the
CPL currently provides no formal means by whichpghesecution may seek to undo the
wrongful conviction.

This measure would provide such a means. It wafititd the prosecutor the same
authority as the defendant to move to vacate anfgaig on one or more of the grounds specified
in section 440.10. Creation of such a proceduliebetter enable prosecutors to fulfill their

obligation to see that justice is realized whetytlkarn of information that calls into question the
validity of a conviction.

Proposal

AN ACT to amend the criminal procedure law, in tigla to motion to vacate judgment

The People of the State of New York, represenieédenate and Assembly, do enact as

follows:

Section 1. The opening paragraph of subdivisiohdection 440.10 of the criminal
procedure law is amended to read as follows:

At any time after the entry of a judgment, thertauwhich it was entered may, upon

motion of the defendant or the prosecut@cate such judgment upon the ground that:

82. This act shall take effect immediately.
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10. Selection of Trial Jurors
(CPL Articles 270 and 360)

The Committee recommends that the current procdduselecting trial jurors in
criminal cases, as prescribed in articles 270 &tdo3 the Criminal Procedure Law, be amended
to ensure that those jurors who ultimately decidase are fully prepared to do so.

Among the specific changes it proposes, this measould eliminate current law's
provision for selection of "alternate” jurors ariddl" jurors. It would substitute a system
whereby a court, depending on its view of the gdited length of the trial, would direct the
selection of: (i) at least 12 and up to 18 jurorgelony cases; or (ii) at least 6 and up to 8nsiro
in non-felony cases in which jury trials are reqdir No differentiation would be made at this
point in the status or responsibilities of the jgrthereby selected. The number of peremptory
challenges now provided for in the Criminal ProagedLaw would not change.

Thereafter, following the evidentiary phase of titi@ and the court's charge to the jury,
the 12 jurors (or 6 in a non-felony case) who dttuae to decide the case would be selected.
The selection process would be a random one coedibst the clerk of the court in the presence
of the court, the defendant, the defense attornéytlze prosecutor. The non-deliberating jurors -
- that is, those not selected to deliberate the eathen would be available to serve just as
alternate jurors do now once deliberations haveibeg

The virtues of this proposal are clear. Experidma® shown that, under the current
system, alternate jurors often do not devote thaired attention unless and until they are
actually substituted for a discharged juror. Thas resulted in mistrials or, when alternate jurors
do not concede their inability to deliberate ingghtly, uninformed jury verdicts. Under the
system proposed in this measure, however, untitldr randomly selects the jurors after the
close of the proof and the charge, none would kwbwether or not he or she actually will be
among those who deliberate to decide the cases dlhjurors would have a strong incentive to
pay close attention to the trial proceedings aittdnately, be better prepared to participate in
deliberations.

We believe that this proposal would prove workatsid would promote economy and

fairness. Similar procedures for selecting juexist in other states, including New Jersey and
Michigan.

Proposal

AN ACT to amend the criminal procedure law, in tigla to formation of a jury

The People of the State of New York, representeskimate and Assembly, do enact as
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follows:
Section 1. Section 270.05 of the criminal procedaw is REPEALED.
§2. Section 270.10 of the criminal procedure lawarmended to read as follows:

§270.10. Trial Jury; formation in generahallenge to the panel. 1. The panel from

which the jury is drawn is formed and selectedrasgibed in the judiciary law.

2. A challenge to the panel is an objection madéé¢oentire panel of prospective trial
jurors returned for the term and may be taken th ganel or to any additional panel that may be
ordered by the court. Such a challenge may be malgeby the defendant and only on the
ground that there has been such a departure fremetjuirements of the judiciary law in the
drawing or return of the panel as to result in sattgal prejudice to the defendant.

[2.]3. A challenge to the panel must be made beforedlextion of the jury
commences, and, if it is not, such challenge isrsekto have been waived. Such challenge
must be made in writing setting forth the factsstanting the ground of challenge. If such facts
are denied by the people, withesses may be call@@xamined by either party. All issues of
fact and law arising on the challenge must be wiedl determined by the court. If a challenge to
the panel is allowed, the court must dischargepghatl and order another panel of prospective
trial jurors returned for the term.

83. Subdivisions 3 and 4 of section 270.15 ofdfainal procedure law, subdivision 3
as amended by chapter 634 of the laws of 1997@raended to read as follows:

3. The court may thereupon direct that the perexeluded be replaced in the jury box
by an equal number from the panel or, in its disone direct that all sworn jurors be removed

from the jury box and that the jury box be occugigdsuch additional number of persons from
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the panel as the court shall direct. In the cewdiscretion, sworn jurors who are removed from
the jury box as provided herein may be seated &lsenin the courtroom separate and apart
from the unsworn members of the panel or may bevexhto the jury room and allowed to
leave the courthouse. The process of jury seleeoprescribed herein shall continue until at

leasttwelve persons and as many as eighteen persotie agurt in its discretion and taking

into consideration the anticipated length of thw thay directare selected and sworn as trial

jurors. [The juror whose name was first drawn ealded must be designated by the court as the
foreperson, and no special oath need be admirdster@im or her.] If before [twelve] the

number ofjurors the court has decided should be seleatedllsworn, a juror already sworn for

any reason fails to appear in court within a reabmperiod of time from the time that the court

has scheduled for the proceedings to resunfecomes unable to serve by reason of iliness or

other_physicaincapacity or for any other reasdhe court [must] magischarge him or her and

the selection of the trial jury must be completedhie manner prescribed in this section.

4. A challenge for cause of a prospective jurbrclv is not made before he or ske
sworn as a trial juror shall be deemed to have begwved, except that such a challenge based
upon a ground not known to the challenging parthat time may be made at any time before a
witness is sworn at the trial. If such challengallowed by the court, the juror shall be
discharged and the selection of the trial juryldb@lcompleted in the manner prescribed in this
section[, except that if alternate jurors have b®eorn, the alternate juror whose name was first
drawn and called shall take the place of the jamdischarged].

84. Subdivision 2 of section 270.25 of the crinhim@cedure law is amended to read as

follows:
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2. Each party must be allowed the following nunmdifeperemptory challenges:
(&) [Twenty for the regular jurors if] the highest crime charged is a Class A felony,

[and two for each alternate juror] twenty if onlyetive jurors ar¢o be selected.

(b) [Fifteen for the regular jurors if] the highest crime charged is a class B or class C

felony, [and two for each alternate juror] fiftedonly twelve jurors ar¢o be selected.

(c) [Ten for the regular jurors in] lall other cases, [and two for each alternate jusar

if only twelve jurors aré¢o be selected.

The total number of peremptory challenges specifigthragraphs (a), (b) and (c) of this

subdivision must be increased by two for each amdit juror to be selected beyond the first

twelve selected.

85. Section 270.30 of the criminal procedure lasvamended by chapter 1 of the laws of
1995, is amended to read as follows:

8270.30. Trial jury; [alternate jurors] selectiohdeliberating jurors 1. [Immediately

after the last trial juror is sworn, the court niayts discretion direct the selection of one or
more, but not more than six additional jurors tdkhewn as "alternate jurors”, except that, in a
prosecution under section 125.27 of the penal th&vcourt may, in its discretion, direct the
selection of as many alternate jurors as the amigrmines to be appropriate. Alternate jurors
must be drawn in the same manner, must have the gaatifications, must be subject to the
same examination and challenges for cause andtakesthe same oath as the regular jurors] If

more than twelve jurors were selected and sworthjfeat the conclusion of the court's charge

more than twelve jurors remain on the jury, thekctsf the court, in the presence of the court, the

defendant, the defendant's attorney and the pramesthall randomly draw the names of twelve
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of the remaining jurors, and those twelve jurordlisietire to deliberate upon a verdict. The juror

whose name was first drawn must be designatedebgdtirt as the foreperson, and no special

oath need be administered to him or. #dter the [jury has] deliberating jurors hakegired to

deliberate, the court must either (1) with the em®f the defendant and the [people]

prosecutardischarge the [alternate] remaining non-delibeggtrors or (2) direct the [alternate]

remaining non-deliberatingirors not to discuss the case and must furthrectihat they be kept

separate and apart from the [regular] delibergtingrs.
2. In any prosecution in which the people ses&raence of death, the court shall not

discharge the [alternate] non-deliberatjagprs when the [jury retires] deliberating juroesire

to deliberate upon [its] thewerdict and the [alternate] non-deliberatjogprs, in the discretion

of the court, may be continuously kept togetheraunrtde supervision of an appropriate public

servant or servants until such time as the [jutyrns its] deliberating jurors return theerdict.

If the [jury returns] deliberating jurors retuarverdict of guilty to a charge for which the deat

penalty may be imposed, the [alternate] non-deditieg jurors shall not be discharged and shall

remain available for service during any separatéeseing proceeding which may be conducted
pursuant to section 400.27.

86. Section 360.10 of the criminal procedure lasvamended by chapter 815 of the laws
of 1971, is amended to read as follows:

§360.10. Trial jury; formation in general. [1.tfal jury consists of six jurors, but
"alternate jurors" may be selected and sworn putsisasection 360.35.

2.] The panel from which the trigiry is drawn is formed and selected as prescribed

the uniform district court act, uniform city coatt, and uniform justice court act. In the New
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York city criminal court the panel from which thery is drawn is formed and selected in the
same manner as is prescribed for the formatiorsalattion of a panel in the supreme court in
counties within cities having a population of ondlion or more.

87. Section 360.20 of the criminal procedure lawarmended to read as follows:
§360.20. Trial jury; examination of prospectivegis; challenges generally. If no
challenge to the panel is made as prescribed lipse860.15, or if such challenge is made and
disallowed, the court must direct that the names>omembers of the panel be drawn and called.

Such persons must take their places in the juxyana must be immediately sworn to answer
truthfully questions asked them relative to theiakifications to serve as jurors in the action.
The procedural rules prescribed in section 270.it/» respect to the examination of the
prospective jurors and to challenges are also egipk to the selection of a trial jury in a local

criminal court, except that in a local criminal coilne process of jury selection as prescribed in

section 270.15 shall continue until at least sisspps and as many as eight persons, as the court

in its discretion and taking into consideration &mticipated length of the trial may direct, are

selected and sworn as trial jurors

88. Subdivision 2 of section 360.30 of the crinhim@cedure law is amended to read as
follows:

2. Each party must be allowed three peremptoajleges if only six jurors are to be

selected. The total number of peremptory challemyest be increased by one for each

additional juror to be selected beyond the firstsglected When two or more defendants are

tried jointly, such challenges are not multipligdthe number of defendants, but such defendants

are to be treated as a single party. In any sasb,@ peremptory challenge by one or more
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defendants must be allowed if a majority of theedefints join in such challenge. Otherwise, it
must be disallowed.
89. Section 360.35 of the criminal procedure laargended to read as follows:

8360.35. Trial jury; [alternate juror] selectiohdeliberating jurors

1. [Immediately after the last trial juror is swothe court may in its discretion direct the
selection of either one or two additional jurord®known as "alternate jurors.” The alternate
jurors must be drawn in the same manner, must teveame qualifications, must be subject to
the same examination and challenges for cause astitake the same oath as the regular jurors.
Whether or not a party has used its peremptoryerige in the selection of the trial jury, one

peremptory challenge is authorized in the seleaticthe alternate jurors] If more than six jurors

were selected and sworn, and if at the conclusidheocourt's charge more than six jurors

remain on the jury, the clerk of the court, in giesence of the court, the defendant, the

defendant's attorney and the prosecutor, shalbrahddraw the names of six of the remaining

jurors, and those six jurors shall retire to defive upon a verdict. The juror whose name was

first drawn must be designated by the court agdteperson, and no special oath need be

administered to him or her

2. The provisions of section [270.35] 270\8ith respect to [alternate] non-deliberating

jurors are also applicable to a trial jury in adberiminal court.
810. The criminal procedure law is amended byragldinew section 360.37 to read as
follows:

8360.37. Trial jury; discharge of juror; replagamhof juror during deliberations.

The provisions of section 270.35 with respect szldarge of a sworn juror and replacement of a
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deliberating juror with a non-deliberating juroeapplicable to a trial jury in a local criminal

court.

811. This act shall take effect 90 days aftehdlishave become law.
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11. Motion to Dismiss Indictment for Failure to Affofdefendant
the Right to Testify Before Grand Jury
(CPL 210.20)

The Committee recommends that section 210.20(j(t)e Criminal Procedure Law be
amended to provide that an order dismissing arctmaint for failure to afford the defendant an
opportunity to testify before the grand jury shadl conditioned upon the defendant actually
testifying before the grand jury to which the clesr@re to be resubmitted.

Section 190.50(5)(a) of the Criminal Procedure kaquires the district attorney to notify
a defendant who has been arraigned in a local aincourt upon an undisposed felony
complaint that a grand jury proceeding againstigfendant is pending and to afford the
defendant a reasonable time to exercise the giestify before the grand jury. Paragraph (c) of
subdivision five provides that any indictment ob&d in violation of paragraph (a) is invalid and
must be dismissed upon a motion pursuant to se2fi0r?0. Three Appellate Divisions have
construed the language of paragraph (c) as reguilismissal of an indictment where the People
fail to give the notice required by paragraph (&) as precluding an order conditioning a
dismissal upon the defendant appearing beforeralguay to which the charges are re-presented.
SeeBorrellov. Balbach 112 A.D.2d 1051 (2d Dept. 1985). Accdrdoplev. Massargd139
A.D.2d 927 (4th Dept. 1988); PeopleBey-Allah 132 A.D.2d 76 (1st Dept. 1987).

In Borrellov. Balbachthe Second Department acknowledged that sevewval Icourts
had fashioned orders conditioning dismissal ordsfendant exercising his or her right to testify
before the grand jury. The Court, however, regties approach, saying:

To dismiss the indictment outright, it is claimedgyuld merely
encourage the insincere defendant to engage inggaamship to
delay his prosecution. Such reasoning, howeverlooks the fact
that the People may in the first instance avoidgaimesmanship
by duly notifying the defendant of the date on whilce charges
will be presented to the Grand Jury. Moreover fireday time
limitation for making a motion to dismiss containadCPL
190.50(5)(c) adequately serves to separate thdsadints who
sincerely wish to testify before the Grand Juryrrithose with no
such intention.

Accordingly, we conclude that where a person igledtto relief
under CPL 190.50(5), the only proper remedy isightrdismissal
of the indictment, in view of the mandatory langa@gntained in
paragraph (c) of that subdivision and the abseheaystatutory
basis for the expedient solution of a conditionahdssal.

112 A.D.2d at 1053 (citations omitted).

86



Notwithstanding these Appellate Division rulingse iower courts have struggled to
avoid the necessity of dismissing an indictmentnatibe People have failed to give the notice
required by section 190.50(5), if the defendanisduoa intend to take advantage of the right to
testify when the case is represented to the gramyd jn Peopler. Garcia N.Y.L.J., October 5,
1989, p. 23, col. 2 (Sup. Ct. N.Y. Co.), for examphe Court held that defendant's challenge to
a conditional order of dismissal was barred byéaschThe Court stated:

While the Appellate Division, Second Departmentedon Borrellg

supra that it felt that there were sufficient statutsgfeguards to prevent
gamesmanship by insincere defendants serving guandotice, this
court's practical experience has been to the agntaiven the difficulties
of both scheduling and rescheduling grand jurygmesgtions and the cost
in prosecutor, police and court time, a conditiatiamissal is appropriate
and just and should be authorized. The court camisian appropriate
amendment to CPL 190.50 to the Legislature's adtent

SeealsoPeoplev. Lynch 138 Misc 2d 331, 336 (Sup. Ct. Kings Co. 1988nh{erting motion to
dismiss indictment based on failure to accord dddenthe right to testify into motion to dismiss
in interests of justice and denying motion on gbtirat dismissing indictment without
defendant's agreeing to testify would serve no gaep_People. Salazar136 Misc 2d 992

(Sup. Ct. Bronx Co. 1987) (refusing to dismiss atigient where defendant did not intend to
testify before a grand jury).

In accordance with the suggestion in Peapl€arcia this measure would amend section
210.20 to provide that an order dismissing an inaént for the People's failure to afford the
defendant an opportunity to appear before the graycshall be conditioned upon the defendant
exercising his or her right to testify before amtrand jury to which the charges are to be
resubmitted. The measure further provides thattiet, in its order, may direct that the
defendant testify first before any other withessesvidence are presented. Following the order,
the prosecutor must provide the defendant wittaaaeable opportunity to testify before the
grand jury. If the defendant fails to do so, tbhart, upon the prosecutor's application, must
vacate the order and reinstate the indictment.h @ncamendment would protect the defendant's
right to testify before the grand jury, but woulebal the burden of re-presenting cases to the
grand jury where the defendant has no intentianwadking that right.

Proposal

AN ACT to amend the criminal procedure law, in tigla to motion to dismiss indictment for
failure to notify defendant of right to testify loe& grand jury

The People of the State of New York, representeskimate and Assembly, do enact as
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follows:

Section 1. Paragraph (c) of subdivision 1 of ec#10.20 of the criminal procedure law
is amended to read as follows:

(c) The grand jury proceeding was defective, witihie meaning of section 210.35,

provided that where the defect is as set forthulsdsvision four of that section, an order of

dismissal entered pursuant to this subdivisionl &featonditioned upon the defendant testifying

before another grand jury to which the charge argés are to be resubmitted. In its order, the

court may direct that the defendant testify firstdoe any other withesses or evidence are

presented. Following such an order, the proseaitait provide the defendant with a reasonable

opportunity to testify before the grand jury. Hetdefendant fails to so testify, without a

reasonable excuse therefore, the court, upon apiplicof the prosecutor, shall vacate the order

of dismissal and order the indictment reinstated

82. This act shall take effect 90 days after @lishave become a law.
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12. Discovery of Search Warrant Documents
and Seized Property (CPL 240.20)

The Committee recommends that section 240.20(@)¢hHe Criminal Procedure Law be
amended to provide that any property seized putsodhe execution of a search warrant
relating to the criminal action or proceeding, #melinventory or return of such property, shall
be discoverable by the defendant. The Committe® r@icommends that a new paragraph (I) be
added to section 240.20(1) providing that the seaxarrant, the search warrant application and
the documents or transcript of any testimony oentral communication offered in support of
the search warrant application also shall be dis@te by the defendant, except to the extent
such material or information is protected from ttisare by a court order.

Under section 240.20 of the Criminal Procedure Liapgn a defendant's service of a
demand to produce, the prosecution must disclodeetdefendant and make available for
inspection, photographing, copying or testing vasicnformation and material. CPL 240.20(1).
Conspicuously absent from the detailed listinguafhsinformation and material, however, is the
property that has been seized pursuant to a seathnt relating to the case, and the search
warrant itself and its underlying documents (inghgdthe search warrant application and the
supporting affidavits). The absence of an expséssitory direction has engendered confusion
as to whether these items are subject to discovery.

In the Committee's view, fairness and efficienaytate that these items be subject to
discovery in routine cases, and that the Crimimat®&dure Law so provide. The defense should
be entitled to inspect any property seized pursteaatsearch warrant relating to the case and the
written inventory of such property (s€#L 690.50(4), requiring the police to preparehsaic
inventory). In addition, to enable it to prepany @otential motion to contravene the search
warrant, the defense should be entitled to coffiiseowarrant and its underlying documents.

Accordingly, this measure would amend section 2@}f) of the CPL to include
among the property that the prosecution must dssclo the defense any property seized
pursuant to a search warrant relating to the cadehee inventory or return of such property; the
measure also would add a new paragraph () toose240.20(1) of the CPL to require the
prosecution to disclose a copy of the search whrtla@ search warrant application and the
documents or transcript of any testimony or othrat communication offered in support of the
search warrant application. Of course, in thoses# which disclosure of any of these items
would raise a risk of harm to any individual, ifieze with an ongoing law enforcement
investigation or have some other significant adveféect, the prosecution could seek a
protective order from the court limiting or denyisgch disclosure (s€&PL 240.50).

Proposal

AN ACT to amend the criminal procedure law, in tigla to discovery of search warrants and
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related materials

The People of the State of New York, representedkimate and Assembly, do enact as

follows:

Section 1. Paragraph (f) of subdivision 1 of sec®40.20 of the criminal procedure law,
as amended by chapter 795 of the laws of 1994nended to read as follows:

(H Any other property obtained from the defendanta co-defendant to be tried jointly,

as well as any property seized pursuant to theutioecof a search warrant relating to the

criminal action or proceeding and the inventoryeaturn of such property

82. Subdivision 1 of section 240.20 of the crinhiprcedure law is amended by adding
a new paragraph (I) to read as follows:

() _Any search warrant relating to the criminaliaxc or proceeding, the search warrant

application and the documents or transcript oftastimony or other oral communication offered

in support of the search warrant application, ekeaph material or information as is protected

from disclosure by a court order issued pursuatdvo

83. This act shall take effect immediately.
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13. Anonymous Jury
(CPL 270.15)

The Committee recommends that a new subdivisiorbé&-dded to section 270.15 of the
Criminal Procedure Law to permit the court to isay@otective order precluding disclosure of
jurors' and prospective jurors' names and addréssasy person where the court determines that
there is a likelihood that one or more jurors argpective jurors will be subject to bribery,
tampering, injury, harassment or intimidation.

Subdivision 1-a of section 270.15 of the Crimined¢edure Law now provides that the
court may issue a protective order regulating dsale of the business or residential address of
any prospective or sworn juror to any person os@es, other than to counsel for either party.
Significantly, subdivision 1-a, which the measwrtams, does not allow the court to protect
jurors' and prospective jurors’ nanfesm disclosure, nor does it provide complete esmste that
jurors' addresses will not be disclosed to defendglefense counsel. SBew York Criminal
Procedure Law §270.15, Supplementary Practice Cartane(McKinney Supp. 1989, pp. 199-
200) (potential conflict between attorney's faith@ss to officer-of-the-court code and attorney-
client relationship "could cause trouble in theytgpe case for which this legislative protection
is created"). While salutary, subdivision 1-a may provide sufficient protection for jurors and
prospective jurors in all cases.

Although there are no reported New York State dpfeetases addressing the propriety
of withholding the names and addresses of jurotspaospective jurors, an anonymous jury was
selected in the celebrated 1983 Brinks case in@@r&ounty. SealsoPeople v. Watts173
Misc 2d 373, 377 (Sup. Ct., Richmond Cty. 1997)dmy that a defendant’s statutory right to
knowledge of jurors’ names and addresses may [ttt where defendant’s acts represent a
“clear threat to either the safety or integritytioé jury”). Moreover, the Federal courts are in
agreement that a trial judge has the discretigiratect the identities of jurors and prospective
jurors in an appropriate case. Séited States. Scarfg 850 F.2d 1015, 1021-1023 (3rd Cir.),
cert.denied 488 U.S. 910 (1988) (motion to impanel an anonysnary granted where alleged
boss of organized crime group was charged withgicesy and extortion, prospective witness
and judge had been murdered in the past and aidragtbeen made to bribe other judges);
United Statey. Persicp832 F.2d 705, 717 (2d Cir. 1987), celenied 486 U.S. 1022 (1988)
(upholding decision to impanel anonymous jury basediolent acts committed in normal
course of Columbo Family business, the Family's§imghess to corrupt and obstruct criminal
justice system and extensive pretrial publicityititdd States. Ferguson758 F.2d 843, 854 (2d
Cir.), cert.denied 474 U.S. 841 (1985) (trial court justified in &gg jurors' identities secret
where evidence that defendants had discussedgillie government witnesses and "Wanted:
Dead or Alive" poster of another government witniesd been circulated); United States
Thomas 757 F.2d 1359, 1362-1365 (2d Cir. 1985), adehied 479 U.S. 818 (1986)
(anonymous jury impaneled where defendants chamgdharcotics, firearm and RICO
violations and government submitted evidence te&rtants had bribed a juror at a prior trial
and had put out a contract on the life of the ch@fernment witness); United StateBarnes
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604 F.2d 121, 140-141 (2d Cir. 1979), cdenied 446 U.S. 907 (1980) (court properly directed
jurors not to disclose their names and addressesawiotwithstanding that no actual threats
were received, the seriousness of the chargesxtbat of pretrial publicity and the history of
attempts to influence and intimidate jurors in madéfendant narcotics cases tried in the
Southern District of New York was sufficient to ghe court on notice that safety precautions
should be taken). SegnerallyUnited Statey. Gambing 809 F.Supp. 1061, 1064-1065
(S.D.N.Y. 1992).

In United Statey. Thomasdefendants claimed that impaneling an anonymanys |
deprived them of due process by destroying theupnption of innocence. The Second Circuit
rejected this argument, saying:

[P]rotection of jurors is vital to the functioniraf the criminal
justice system. As a practical matter, we canrpeet jurors to
"take their chances" on what might happen to them @esult of a
guilty verdict. Obviously, explicit threats to prs or their families
or even a general fear of retaliation could weketfthe jury's
ability to render a fair and impartial verdict. siae requires that
when a serious threat to juror safety reasonalftyuisd to exist,
precautionary measures must be taken.

* * * %

Nevertheless, we do not mean to say that the peacti
impaneling an anonymous jury is constitutionalllrcases. As
should be clear from the above analysis, there tmydiirst, strong
reason to believe that the jury needs protectiah s&cond,
reasonable precaution must be taken to minimizeffleet that
such a decision might have on the jurors' opinifrthe
defendants.

757 F.2d at 1364-1365. Accodhited States. Scarfg 850 F.2d at 1021-1023 (selection of
anonymous jury did not impair defendant's righéxercise peremptory challenges or infringe on
the presumption of innocence).

There are compelling policy considerations favotimg use of anonymous juries in
appropriate cases. As the Third Circuit observednited States. Scarfo

Juror's fears of retaliation from criminal defentdaare not
hypothetical; such apprehension has been documentels
judges, we are aware that, even in routine cringaaks,
veniremen are often uncomfortable with disclosudrdeir names
and addresses to a defendant. The need for siachation in
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preparing an effective defense is not always setfent. If, in
circumstances like those in Barpggy anonymity promotes
impartial decision making, that result is likelytold equally true
in less celebrated cases.

The virtue of the jury system lies in the randommswning from
the community of twelve "indifferent” persons - trappointed till
the hour of trial" - to decide a dispute, and ieitlsubsequent,
unencumbered return to their normal pursuits. [@bk of
continuity in their service tends to insulate jgrénom
recrimination for their decisions and to prevem titcasional
mistake of one panel from being perpetuated inréutu
deliberations. Because the system contemplatégutioas will
inconspicuously fade back into the community omegrttenure is
completed, anonymity would seem entirely consistétit, rather
than anathema to, the jury concept. In short, @lete that the
probable merits of the anonymous jury procedurenamhy, not
of a presumption of irregularity, but of disintetex$ appraisal by
the courts.

850 F.2d at 1023 (citations omitted). These camratibns, together with the lack of any
constitutional bar to impaneling an anonymous juwgrant passage of legislation that expressly
would permit the court to protect the identitieguwbrs from disclosure.

This measure provides that any party may move witiiee days prior to the
commencement of jury selection for an order dirgcthat jurors and prospective jurors names
and residential or business addresses not be skstto any person. The court may permit the
filing of such a motion thereafter, for good cageewn. The measure requires that the motion be
made under seal, and directs that any papers sebmitsupport thereof or in opposition thereto,
as well as any record of the proceedings, remaileiuseal unless otherwise ordered by the court.
The court must make findings of fact “essentiaht® determination” of the motion and may
conduct a hearing, provided that any such heashglf be closed.” At a hearing on the motion,
the moving party is required to show by clear amavincing evidence that such an order is
necessary. The court may issue the protective amgrwhen, based on the “totality of the
circumstances,” it determines “that there is aliliied that one or more jurors or prospective
jurors will be subject to bribery, tampering, injuharassment or intimidation.”

To balance any adverse effect on defendant of withihg the identities of jurors, this
measure permits the court to enlarge the scopéwanadion of voirdire. SeeUnited States.
Scarfq 850 F.2d at 1017 (potential jurors completedtemitquestionnaires encompassing wide
range of personal demographics and jurors questipaesonally by court and counsel); United
Statesv. Persico832 F.2d at 717 (searching vdire conducted by trial judge alleviated risk that
use of anonymous jury would cast unfair asperstondefendants); United StatesBarnes604
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F.2d at 142 (no denial of right to exercise chatsnwhere parties had "arsenal of information”
about prospective jurors based on extensivediod).

The measure further seeks to offset any prejudétfatt of selecting jurors on an
anonymous basis by requiring the court to giveeggutionary instruction to the jury upon
defendant's request. Seaited States. Thomas757 F.2d at 1364-1365 (trial judge's
explanation to the jury minimized potential for judice to defendant). BseeUnited States.
Scarfqg 850 F.2d at 1026 (suggesting that if court hadmede a point of discussing anonymity,
jurors simply might have assumed nondisclosureestthb normal course).

The measure also makes a conforming change tossibdi one of section 270.15, and
further provides that, if the court issues a priovecorder under subdivision 1-b and a party or
counsel is aware of or otherwise learns of thetitleaf a juror or prospective juror, that party or
counsel must notify the court and the other pafrtyat fact. The court may then, in its
discretion, take appropriate action, including ot limited to discharging or releasing the juror
or directing disclosure of the juror’s identityttee other party.

Proposal

AN ACT to amend the criminal procedure law, in tigla to anonymous juries

The People of the State of New York, representedkimate and Assembly, do enact as

follows:

Section 1. Paragraph (a) of subdivision 1 of sec#70.15 of the criminal procedure
law, as amended by chapter 467 of the laws of 1i8&tmended to read as follows:

(&) If no challenge to the panel is made as pitesdby section 270.10, or if such

challenge is made and disallowed, the court shr@ttthat the names of not less than twelve

members of the panel be drawn and called as ppoestchy the judiciary law, except as otherwise

required by this sectionSuch persons shall take their places in thehoryand shall be

immediately sworn to answer truthfully questionkesisthem relative to their qualifications to

serve as jurors in the action. In its discretibie, court may require prospective jurors to
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complete a questionnaire concerning their abibtgerve as fair and impartial jurors, including
but not limited to place of birth, current addresdication, occupation, prior jury service,
knowledge of, relationship to, or contact with tiwairt, any party, witness or attorney in the
action and any other fact relevant to his or herise on the jury. An official form for such
guestionnaire shall be developed by the chief amtnator of the courts in consultation with the
administrative board of the courts. A copy of dimsaires completed by the members of the
panel shall be given to the court and each attgpniey to examination of prospective jurors.

§2. Section 270.15 of the criminal procedure law@armended by adding a new
subdivision 1-b to read as follows:

1-b. (a) Any party may make a motion for an ong®itecting the names and business or

residential addresses of jurors and prospectiv@surom disclosure to any person. The

procedure for bringing on such a motion shall, exes otherwise provided herein, accord with

the procedure prescribed in subdivisions one awdafvsection 210.45 of this chapter. Such a

motion shall be made no later than three daysudka Saturdays, Sundays and holidays, prior

to the commencement of jury selection, but for goadse may be made thereafter. The motion

shall be made under seal, and any papers subnmtgegbport thereof or in opposition thereto as

well as any record of the proceedings shall remaiter seal unless otherwise ordered by the

court. The court shall make findings of fact esis¢to the determination thereof and, if

necessary, shall conduct such a hearing as thémayrrequire, provided that any such hearing

shall be closed. All persons qgiving factual infation at such hearing must testify under oath,

except that unsworn evidence pursuant to subdivisim of section 60.20 of this chapter also

may be received. Upon such hearing, hearsay esédglmall be admissible to establish any
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material fact.

(b) At the hearing, the moving party shall bearltbheden of proving by clear and

convincing evidence that a protective order is ssagy. The court may issue a protective order

pursuant to this subdivision only when, based entthality of the circumstances, it determines

that there is a likelihood that one or more jur@rrospective jurors will be subject to bribery,

tampering, injury, harassment or intimidation.

(c) If the court grants the motion, it shall dirdlcat all jurors and prospective jurors

thereafter shall be identified by some means dtiaar their names. The court may enlarge the

scope and duration of the parties' examinatioraspective jurors to assure that the parties have

sufficient information upon which to base the eis®f peremptory challenges and challenges

for cause pursuant to sections 270.20 and 270.25.

(d) If the court grants the motion, and a partgaunsel is aware of or otherwise learns of

the identity of a juror or prospective juror, tipatrty or counsel shall notify the court and the

other party of the fact that it knows the identifya juror. The court, in its discretion, may then

take appropriate action, including but not limiteddischarging or releasing the juror or

prospective juror or directing disclosure of theojts identity to the other party.

(e) Upon request by a defendant, but not otheniligecourt shall instruct the jury

that the fact that the jury was selected on anymons basis is not a factor from which any

inference unfavorable to the defendant may be drawn

84. This act shall take effect 90 days after @lishave become a law.
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14. Revision of the Contempt Law
(Judiciary Law Article 19)

The Committee recommends that Article 19 of theclag/ Law be amended to effect
comprehensive reform of the law governing conteffpis measure was originally proposed in
2000 by the Chief Administrative Judge’s Advisorgrimittee on Civil Practice, and appeared
in revised form in that Committee’s 2001 Reporthte Chief Administrative Judge. The measure
was then referred to this Committee for review, aagd further revised to incorporate provisions
authorizing, intealia: the setting of bail on an alleged or adjudicatedtemnor where there is
reasonable cause to believe such is necessarguxeithe individual's future appearance when
required; the use of bench warrants in certairuonstances to bring an alleged or adjudicated
contemnor before the court; the assignment of acglyngsuant to Article 18-B of the County
Law for indigent contemnors facing a possible gaihction or appealing a sanction that includes
jail; the vacating or modification of a previouggtered contempt finding or sanction by the
court that entered it; and the appointment by aniaidtrative judge or appellate court of a
“disinterested member of the bar” to prosecuterderapt charge or respond to an appeal of a
contempt finding. The measure, as so revised, apgéa both Committees’ 2002 Reports to the
Chief Administrative Judge. In 2003, a few addiibohanges were made at the recommendation
of the Chief Administrative Judge’s Advisory Comteé on Local Courts.

The measure repeals Article 19 of the Judiciary iraits entirety, replacing the largely
outdated and often confusing language of that kertigth more modern terminology, and
eliminating provisions that are duplicative or haglived their usefulness. At the same time,
the measure retains, albeit in a more comprehentihin, virtually all of the concepts
traditionally associated with a court’s exercis¢h&f contempt power, including “summary”
contempt (section 753(1)Xhe authority to impose fines and/or jail as samst for
contemptuous conduct, and the authority to apmgelsanctions either as a punishment for such
conduct (section 751), or as a remedy where thdwinnterferes with or otherwise prejudices
the rights or remedies of a party to an actionrocgeding (section 752).

In defining contempt under proposed section 75@, nheasure eliminates all references
to “civil” and “criminal” contempt -- concepts thhtive generated substantial litigation and
confusion in the past -- and replaces them witielusive definition that, despite its brevity,
encompasses nearly all of the conduct constitdting” and “criminal” contempt under
existing Judiciary Law sections 750 and 75% conform with the Penal Law, which uses the

'Unless otherwise specifically noted, all parenti@tsection references are to proposed sectioAsticfe 19 of
the Judiciary Law, as added by this measure.

“This is accomplished, in part, through the use sifigle “catch-all” provision in proposed sectids0{4), which
includes within the definition of contempt undettidle 19 “any other conduct designated by law asr@empt.”
This provision replaces several cumbersome crdesereces in existing Judiciary Law section 750riter alia, the
“unlawful practice of law” under Judiciary Law Acte 15, and an employer’s subjection of an empldgepenalty
or discharge” for jury service, in violation of Joiéry Law section 519 (see, e.g., subdivisiong TApnd (B) of
existing Judiciary Law section 750).
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term “intentionally” rather than “willfully” in dahing the mens rea for various offenses under
that chapter, the measure has been amended thi®yeplace “willful” with “intentional” in

the proposed section 750 definition of contempthtiuld be noted, however, that, in so
harmonizing the two chapters, no substantive chantes “mens rea” requirement for contempt
under Judiciary Law Article 19 is intended.

Where a person is found to have engaged in cormtnstituting contempt under
proposed section 750, the court, under proposdobee&51 and 752, may “punish” or
“remedy” the contempt, through the imposition dire or imprisonment, or both, in accordance
with the procedures set forth in those sections.

Thus, for example, under proposed section 751 (tRercontempt; sanctions”), where
the court makes a finding of contempt and seeksitishthe contemnor, it may do so by
imposing a fine or a jail sanction of up to six rtte) or both. Where the contempt involves
willful conduct that disrupts or threatens to dggraourt proceedings, or that “undermines or
tends to undermine the dignity and authority ofdbart,” the permissible fine under that section

may not exceed $5000 “for each such contempffiking the amount of the fine or period of
imprisonment, the court, under proposed sectiorfZj5inust consider “all the facts and
circumstances directly related to the contempgiuding the nature and extent of the contempt,
the amount of gain or loss caused thereby, thediaaresources of the contemnor and the effect
of the contempt “upon the court, the public, Bings or others.” The measure also directs that,
where a punitive sanction of a fine or imprisonmsnimposed, the underlying contempt finding
must be based “upon proof beyond a reasonable tadation 753(5)).

The court also has the authority, under proposetiose752 (“Remedial contempt;
sanctions”), to imposer@medialsanction for a contempt in order to “protect cioece a right
or remedy of a party to an action or proceedingp@nforce an order or judgment.” As with the
punitive contempt sanction, this remedial sanctiould be in the form of a fine (including
successive fines) or imprisonment, or both (sectii?). The measure requires, however, that in
imposing a remedial fine or term of imprisonmehg tourt must direct that the imprisonment,
and the cumulation of any successive fines impdeeditinue only so long as is necessary to
protect or enforce such right, remedy, order ogent” (section 752). Where a remedial
sanction for contempt is imposed, the underlyingtempt finding must be supported by “clear
and convincing” evidence (section 753(5)).

The measure provides that a court’s finding of eorit must be in writing and must
“state the facts which constitute the offense” {igec754). Similarly, if a sanction is imposed,
the order imposing it must be in writing, and “$hpdhinly and specifically prescribe the
punishment or remedy ordered therefor” (section).7Bdwever, where a contempt is summarily
punished pursuant to proposed section 753(1) attts Supporting the contempt finding, and the
specific punishment imposed thereon, shall be glacethe record, to be followed “as soon
thereafter as is practicable” by a written findargd order (proposed section 754).
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The procedures governing contempt proceedingsjding) the summary adjudication
and punishment of contempt, are set forth in pregaection 753 (“Procedure”). With regard to
summary contempt, the measure provides, in sulestémat where the contempt is

committed in the immediate view and presence otthat [it]
may be punished summarily where the conduct disrupt
proceedings in progress, or undermines or threatensdermine
the dignity and authority of the court in a manaed to the extent
that it reasonably appears that the court will hable to continue
to conduct its normal business in an appropriate wa

Proposed section 753(1).

The measure also provides that, before a persorbmaymmarily found in contempt and
punished therefor, the court must give the persoreasonable opportunity to make a statement
on the record in his or her defense or in exteonatf his or her conduct” (section 753(1)).

Where the contempt is not summarily punished, thetcunder proposed section 753(2),
must provide the alleged contemnor with writtenicebdf the contempt charge, an opportunity to
be heard and to “prepare and produce evidence @nédsses in his or her defense,” the right to
assistance of counsel and the right to cross-examitmesses. Where the contemptuous conduct
involves “primarily personal disrespect or vitugera criticism of the judge,” and the conduct is
not summarily punished, the alleged contemnor igled to a “plenary hearing in front of
another judge designated by the administrativeguafghe court in which the conduct occurred”
(section 753(3)). This judicial disqualificationgwision, which has no analogue in existing
Judiciary Law Article 19, is modeled after the Rutd the Appellate Division (sesection
604.2(d) of the Rules of the First Department axtisn 701.5 of the Rules of the Second
Department), and is intended to insure that duega®is satisfied in cases where the
contemptuous conduct involves a particularly egregipersonal attack on the judge.,See
generally Mayberry v. Pennsylvanid00 U.S. 455 (1971).

Proposed section 753 includes an additional prowiapt found in existing Article 19
that would allow for the appointment by an Admirasive Judge (or the appellate court on an
appeal of a contempt adjudication) of a “disintedsnember of the bar” to prosecute a
contempt charge or respond to a contempt appedldse’53(4)). This provision is intended to
address the situation in which, due to the nattitbealleged contempt or the circumstances of
its commission, there is no advocate to pursuednéempt charge in the trial court or argue in
favor of upholding the contempt finding on app&éhere, for example, a contempt is committed
by a non-party to a civil or criminal case (e.greporter violates a trial judge’s order prohikitin
the taking of photographs in court), or involvesoainduct by a party that does not affect the
opposing party’s rights or remedies, the court mayorced to either pursue the contempt charge
itself, or forgo prosecution altogether. By allogifor the appointment in these situations of a
disinterested attorney to pursue the contempt ehargd to argue in support of any resulting
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contempt ruling on appeal, this provision fillsréical gap in existing Article 19 and insures that
the fundamental nature of the adversarial procassins intact.

The measure provides that where a person chargeccontempt is financially unable to
obtain counsel, and the court determines that, apomding of contempt, it might impose a
sanction of imprisonment, the court must, unlegsiftishes the contempt summarily under
proposed section 753(1), assign counsel pursugtitde 18-B of the County Law (section
753(6)). The requirement that the court, beforégagsy counsel, make a preliminary
determination that it may impose jail as a sandfi@xcontempt is found, is intended to eliminate
the need to assign counsel in every single conteag# involving an indigent contemnor (see,
existing Judiciary Law section 770 [providing, ierpnent part, that where it appears that a
contemnor is financially unable to obtain coun$le courtmay in its discretiommssign counsel
to represent him or her”], emphasis added). Notahlyy measure requires that counsel be
assignedegardlessof whether the indigent contemnor is facing a “pivei’ jail sanction under
proposed section 751, or a “remedial” jail sanctioder proposed section 752 (see, generally,
People ex rel Lobenthal v. Koehld29 AD2d 28, 29 [1st Dept. 1987] [holding thatder U.S.
Supreme Court precedent, an indigent alleged cargefacing possible jail as a sanction has the
right to assigned counsel, regardless of whetleecliarged contempt is “civil” or “criminal” in
nature]; see also, Hickland v. Hicklgrisb AD2d 978, 980 [3d Dept. 1977]).

Similarly, the measure requires that, where andadfied contemnor who is financially
unable to obtain counsel appeals a contempt rttiagincludes a sanction of imprisonment, the
appellate court must assign counsel pursuant icl&t8-B (section 755(2)). Because existing
Article 18-B of the County Law contains no expresference to the assignment of counsel to
indigent persons charged with contempt under tdeciauy Law, the measure makes conforming
changes to County Law section 722-a to includeetdesliciary Law contempt proceedings
(other than summary proceedings) and appeals wiitleiiscope of proceedings to which Article
18-B applies (see, section 5 of the measure).

With regard to appeals generally, the measure gesvihat an “adjudication of

contempt” -- which is defined in proposed secti®®(Z) as the court’s written “finding” of
contempt together with its written order imposinggaction, if any -- is “immediately appealable
and shall be granted a preference by the appelhate” (section 755(1)). Such appeals are to be
governed by the provisions of CPLR Articles 55256l 57, and “shall be in accordance with the
applicable rules of the appellate division of tiepartment in which the appellate court is
located” (section 755(2)). As previously notedihie interest of uniformity, the measure
eliminates the requirement, found in existing JiaaicLaw section 752, that review of summary

The Committee recognizes that, under existing f@civhere a summary contempt ruling is challerieday
of a CPLR Article 78 proceeding in accordance witisting Judiciary Law section 752, the issuingg@das the
named respondent, is generally represented byt#te Attorney General’s Office. As discussed, infrawever,
under this measure, all contempt rulings, includhmgse rendered summarily, will be appealable palguant to
CPLR Articles 55, 56 and 57.
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contempt rulings be had pursuant to CPLR Articleaf®l requires thall appeals of Article 19
contempt adjudications be pursuant to the aforeioreed “appeal” articles of the Civil Practice
Law and Rules (see, section 3 of the measure [amg@PLR section 7801(2) to conform that
section to proposed Judiciary Law section 755(®)|addition to these appellate provisions,
proposed section 755 contains a related provisionfound in existing Judiciary Law Article 19,
authorizing the court that makes a contempt findinggsues an order imposing a sanction
thereon, to vacate or modify such finding or ortdé¢rany time after entry thereof” (section
755(3)).

One of the most significant provisions of the meass proposed section 756, which
authorizes, intealia, the issuance of a securing order to insure aged or adjudicated
contemnor’s presence in court when required, asagdhe issuance of a bench warrant directing
a police officer to bring a contemnor before tharttforthwith.” Although existing Judiciary
Law Article 19 includes references to a contemngivéng an “undertaking” for his or her
appearance in court, and to the “prosecution” eftthdertaking where the contemnor fails to
appear (see, e.g., existing Judiciary Law sectfaitsthrough 780), the situations in which an
undertaking may be used under Article 19 appebetimited to certain “civil” contempt
proceedings (see, Brunetti, “The Judiciary Law’sr@nal Contempt Statute: Ripe for Reform,”
NYS Bar Journal, December 1997, at 57-58). As siiegh unclear whether, in a “criminal”
contempt proceeding under existing Article 19,dggihas the authority to issue a securing order
setting bail on an alleged contemnor who may noirneto court when directed {ld

Proposed section 756 fills this gap in the law $tablishing clear rules for the use of
securing orders and bench warrants in all Artidedntempt proceedings. The section provides,
for example, that:

[W]here a person is charged with, or is awaitingithposition of a
sanction upon a finding of, contempt..., the cowaly, where it has
reasonable cause to believe that a securing @ deciessary to
secure such person’s future court attendance wdwnred during
the pendency of the contempt proceedings, isseewiag order
fixing bail...With respect to a person charged veitimtempt but
against

whom a finding of contempt has not yet been entaredecuring
order may be issued...absent an additional findthgt there is
reasonable cause to believe that the person sgezthaommitted
the contempt.

Section 756(a) and (b).
The measure incorporates by reference, in subdividi)(c) of proposed section 756,

relevant provisions of CPL Articles 510 (relatimgsecuring orders and applications for
recognizance or bail), 520 (relating to bail and bands), 530 (relating to orders of
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recognizance or bail) and 540 (relating to theditufe and remission of bail), and renders these
provisions applicable to securing orders issuecupdoposed section 756, but only “to the
extent not inconsistent with” that section (756¢D))(As noted, the measure also expressly
provides for the issuance of bench warrants iragegpecified circumstances, and directs that
any such warrant “be executed in the manner plestitdy section 530.70 of the criminal
procedure law” (756(2) and (3)). The measure furtbguires that, where a court enters a finding
of contempt under Article 19 and issues an ord@osing a punishment or remedy of
imprisonment thereon, it “must commit the persomwhthe subject of the order to the custody
of the sheriff, or must order such person to appea future date to be committed to the
custody of the sheriff” (section 756(3)). Wheredenproposed section 751, the imprisonment is
imposed as punitivesanction, the person is entitled to credit foretigpent in jail on the
contempt charge prior to commencement of the inghtesen of imprisonment, in accordance
with the provisions of section 756(4)).

Notably, the measure does not address the exafcike contempt power by courts “not
of record.” A proposed section 756, dealing witl &xtent of the contempt power for these
courts, which had appeared in an earlier versidhefmeasure, has been removed, leaving the
articulation of this power to the terms of the loweurt acts. Conforming amendments will be
proposed at a later time to address the exercideeafontempt power by courts of limited
jurisdiction, as well as the use of the terms ‘ladaintempt” and “criminal contempt” in a variety
of other statutory contexts.

Finally, the measure makes conforming changesdljalydiciary Law sections 476-a(1)
and 485 to clarify that certain conduct constitgtihe “unlawful practice of law” under Judiciary
Law Article 15 shall continue to be punishable astempt under Article 19, and to replace
certain references to repealed sections of thelRamain section 476-a(1) with their modern-
day counterparts in the General Business Law &smtion 6 of the measure); and (2) Judiciary
Law section 519 to clarify that violations by emy#es of that section shall continue to be
punishable as contempt under Article 19 (see,@e&iof the measure).

It has been stated that “[a] court lacking the powwecoerce obedience of its orders or
punish disobedience thereof is an oxymoron” (Gtaydiciary and Penal Law Contempt in New
York: A Critical Analysis,” Journal of Law and Poyj, Vol. lll, No. 1, at 84), and that, “[ijn the
United States, ‘the contempt power lies at the cbtee administration of a state’s judicial
system’[citation omitted]. A court without contenqgaiwer is not a court” ()d This Committee,
and the Advisory Committee on Civil Practice, futigncur with these observations, and jointly
offer this comprehensive measure as a means afibgmuch needed reform to an area of the
law that is of critical importance to the Judiciaryd to the effective administration of justice.

Proposal

AN ACT to amend the judiciary law, the civil pramgilaw and rules, and the county law, in
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relation to the law governing contempt

The People of the State of New York, representedkimate and Assembly, do

enact as follows:

Section 1. Sections 750 through 781 of the judydiaw are REPEALED.
82. The judiciary law is amended by adding eight sections, 750 through 757, to read
as follows:

8750. ContempiContempt of court is defined as (1) intentionaldwset that disrupts or

threatens to disrupt court proceedings or that umihes or tends to undermine the dignity and

authority of the court; (2) intentional disobedieraf the court’s lawful order or mandate; (3)

intentional violation of a@uty or other misconduct by which a right or remefla party to an

action or special proceeding or enforcement ofrderoor judgment may be defeated, impaired,

impeded or prejudiced; (4) any other conduct deg@phby law as a contempt; or (5) intentional

conduct that aids or abets another person in camminy of the acts listed above. Failure to

pay a sum of money ordered or adjudged, excepieadii sanction, for which execution may be

had pursuant to the civil practice law and ruleslstipt constitute contempt.

§751. Punitiveeontempt; sanctions. 1. A court of record maygofeihg a finding of

contempt, punish such contemptdfine or by imprisonment, not exceeding six monththie

jail of the county where the court is sitting, artiy, in the discretion of the court; provided,

however, that where a fine is imposed pursuarttiodection for conduct constituting contempt

as defined in subdivision one of section seven hedhiifty, such fine shall not exceed five

thousand dollars for each such contempt. Wheresopaés committed to jail for the nonpayment
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of a fine imposed under this section, such commitrshall be for a period not to exceed six

months, and such period of imprisonment shall mmsecutively with any other term of

imprisonment imposed under this section.

2. In fixing the amount of the fine or imprisonmgthie court shall consider all the facts

and circumstances directly related to the contempliyding, but not limited to: (a) the nature

and extent of the contempt; (b) the amount of gailvss caused by the contempt; (c) the

financial resources of the person held in conteiapd; (d) the effect of the contempt upon the

court, the public, litigants or others.

8752. Remedial contempt; sanctions. A court of it@s the power to remedy, by fine,

including successive fines, or imprisonment, ohbatcontempt so as to protect or enforce a

right or remedy of a party to an action or procegdir to enforce an order or judgment; provided

however, that the court, in imposing such remeshalction, shall direct that such imprisonment,

and the cumulation of any such successive finesl sbntinue only so long as is necessary to

protect or enforce such right, remedy, order ogmdnt.

8753. Procedure. 1. Contempt committed in the imatedriew and presence of the court

may be punished summarily where the conduct disropthreatens to disrupt proceedings in

progress, or undermines or threatens to underrhmdignity and authority of the court in a

manner and to the extent that it reasonably applearshe court will be unable to continue to

conduct its normal business in an appropriate Bajore a summary adjudication of contempt,

the court shall give the person charged a reasemgdgortunity to make a statement on the

record in his or her defense or in extenuationi®on her conduct.

2. Where a contempt is not summarily punished hadtburt has reason to believe that a
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contempt has been committed as defined by seatenshundred fifty, the court shall provide

written notice to the person charged with contempeasonable opportunity to prepare and

produce evidence and witnesses in his or her defaemsopportunity to be heard; the right to

assistance of counsel; and the right to cross-ex@mitnesses.

3. In all cases where the alleged contempt primarniolves personal disrespect or

vituperative criticism of the judge, and where saohtempt is not summarily adjudicated

pursuant to subdivision one of this section, thes@e charged with the contempt is entitled to a

plenary hearing in front of another judge desighdme the administrative judge of the court in

which the conduct occurred.

4. In any proceeding held pursuant to subdivisiem ¢r three of this section, or in any

appeal from an adjudication of contempt, the adshiative judge of the court conducting the

proceeding, or the appellate court on the appesy, appoint a disinterested member of the bar to

prosecute the alleged contempt or respond to theahjn accordance with this article and any

rules governing such appointments which may be ptgated by the chief administrator of the

courts.

5. A finding of contempt for which a fine or impoisment is imposed pursuant to section

seven hundred fifty-one shall be based only upoofdreyond a reasonable doubt. A finding of

contempt for which a fine or imprisonment is imphgeirsuant to section seven hundred fifty-

two shall be based only upon proof by clear and/icming evidence.

6. Where it appears in any proceeding held purswasubdivision two or three of this

section that the person charged with contemphanitially unable to obtain counsel, and where

the court determines that it may, upon a findingaritempt against such person, impose a
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sanction of imprisonment pursuant to section séxgrdred fifty-one or seven hundred fifty-two,

the court shall assign counsel to represent sucopeat such proceeding in accordance with the

relevant provisions of article 18-B of the courdwl|

8754. Finding of contempt; order imposing sanctidfinding of contempt shall be in

writing stating the facts which constitute the affe. Where a sanction is imposed upon such

finding, the order imposing such sanction shalb &s in writing and shall plainly and

specifically prescribe the punishment or remedyord therefor. Where, however, a contempt is

summarily punished pursuant to subdivision onesgfisn seven hundred fifty-three, the court

shall place on the record the facts constitutimgafiense and the specific punishment ordered

therefor and shall, as soon thereafter as is palgt, prepare a written finding and order

conforming to the requirements of this section.

§755. Adjudication of contempt; appeals; powerairt to modify or vacate contempt

finding or sanction. 1. An adjudication of contershtll consist of the court’s written finding of

contempt and its written determination and ordehwéspect to the imposition of a sanction, if

any; and such adjudication shall be immediatelyeafgble and shall be granted a preference by

the appellate court.

2. An appeal from an adjudication of contempt shalpursuant to the provisions of

articles fifty-five, fifty-six and fifty-seven ofite civil practice law and rules, and shall be in

accordance with the applicable rules of the ap@etavision of the department in which the

appellate court is located. Where such adjudicadfazontempt includes a sanction of

imprisonment, and where the person upon whom sarttiosn has been imposed is financially

unable to obtain counsel for the appeal, the aatgetiourt shall assign counsel to represent such
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person in accordance with the relevant provisidrezticle 18-B of the county law.

3. Notwithstanding any provision of law to the gany, a finding of contempt under this

article, as well as an order imposing a sanctiamuguch finding, may, at any time after entry

thereof, be vacated or modified by the court thatiensuch finding or imposed such sanction

8§756. Securing attendance of persons in contenopepdings; warrants; commitment;

jail time. 1. (a) Notwithstanding any provisionlafv to the contrary, where a person is charged

with, or is awaiting the imposition of a sanctigmon a finding of, contempt under this article,

the court may, where it has reasonable cause igvbdhat a securing order is necessary to

secure such person’s future court attendance wdwgrnred during the pendency of the contempt

proceedings, issue a securing order fixing bail.

(b) With respect to a person charged with contdmpgainst whom a finding of

contempt has not yet been entered, no securing orale be issued pursuant to paragraph (a)

absent an additional finding by the court thatéhsmreasonable cause to believe that the person

so charged committed the contempt.

(c) The provisions of section 510.10 of the crinhim@cedure law, relating to the

revocation or termination of a securing order; isec510.20 of the criminal procedure law,

relating to applications for recognizance or bai éhe making and determination thereof;

subdivision two of section 510.30 of the criminebgedure law, relating to the factors and

criteria to be considered in issuing an order obgmizance or bail; subdivisions two and three of

section 510.40 of the criminal procedure law, ietato the court’s granting an application for

recognizance and the examination and approvalibpbsted, respectively; section 510.50 of the

criminal procedure law, relating to the enforcenafret securing order; article 520 of the
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criminal procedure law, relating to bail and baihds; subdivision one of section 530.60 of the

criminal procedure law, relating to the revocatifim,good cause shown, of an order of

recognizance or bail; and article 540 of the crahjprocedure law, relating to the forfeiture and

remission of bail, shall, to the extent not incetemt with this section, apply to orders issued

pursuant thereto.

2. Where a person charged with, or awaiting theositpn of a sanction upon a finding

of, contempt under this article fails to appeaconrt as required, the court may issue a warrant,

addressed to a police officer, directing such effio take such person into custody anywhere

within the state and to bring him or her to thercdorthwith. Such warrant shall be executed in

the manner prescribed by section 530.70 of theigahprocedure law relating to bench

warrants. Upon the person’s appearance beforeotim following the execution of such warrant,

or upon his or her voluntary appearance followimgjissuance of such warrant, the court may,

after providing such person an opportunity to barthi@®n the circumstances surrounding such

failure to appear, issue an order fixing bail ic@dance with subdivision one of this section;

provided however, that, where such person, atine of such failure to appear, is at liberty on

bail pursuant to a previously issued order undisrdéction, the court, upon such appearance,

must vacate the order and issue a new order fixailgn a greater amount or on terms more

likely to secure the future attendance of suchgrersr committing such person to the custody of

the sheriff.

3. Where a court enters a finding of contempt uricisrarticle and issues an order upon

such finding that includes a punishment or remddgnprisonment, the court must commit the

person who is the subject of the order to the clystd the sheriff, or must order such person to
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appear on a future date to be committed to thedysif the sheriff. If the person is not before

the court when the order that includes a punishmergmedy of imprisonment is entered, the

court may issue a warrant authorizing a policeceffiio take such person into custody anywhere

within the state and to bring that person befoeechurt. Such warrant shall be executed in the

manner prescribed by section 530.70 of the crinpnatedure law relating to bench warrants.

4. Where a term of imprisonment is imposed on a@eRs a sanction for a punitive

contempt in accordance with section seven hunditgebhe of this article, such term shall be

credited with and diminished by the amount of tilme person spent in custody prior to the

commencement of such term as a result of the cqtteharge that culminated in the imposition

of such sanction. The credit herein provided dhaltalculated from the date custody under the

charge commenced to the date such term of imprisaboommences and shall not include any

time that is credited against the term or maximamtof any previously imposed sentence or

period of post-release supervision to which the@eis subject.

83. Subdivision 2 of section 7801 of the civil gree law and rules is amended as
follows:

2. Which was made in a civil action or criminal teafunless it is an order summarily
punishing a contempt committed in the presencaetourt].

84. Subdivision 4 of section 722 of the county law@mended to read as
follows:

4. Representation according to a plan containiognabination of any of the foregoing.
Any judge, justice or magistrate in assigning celpsirsuant to sections 170.10, 180.10, 210.15

and 720.30 of the criminal procedure law, or irngrgag counsel to a defendant when a hearing
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has been ordered in a proceeding upon a motiosypat to article four hundred forty of the
criminal procedure law, to vacate a judgment @ebaside a sentence, or in assigning counsel

pursuant to the provisions of subdivision six aftem seven hundred fifty-three of the judiciary

law or section two hundred sixty-two of the family coact or section four hundred seven of the
surrogate’s court procedure act, shall assign addamished in accordance with a plan
conforming to the requirements of this sectionypted, however, that when the county or the
city in which a county is wholly contained has pt#ced in operation a plan conforming to that
prescribed in subdivision three or four of thistemtand the judge, justice or magistrate is
satisfied that a conflict of interest preventsalssignment of counsel pursuant to the plan in
operation, or when the county or the city in whicbounty is wholly contained has not placed in
operation any plan conforming to that prescribethis section, the judge, justice or magistrate
may assign any attorney in such county or city anduch event, such attorney shall receive
compensation and reimbursement from such countityowhich shall be at the same rate as is
prescribed in section seven hundred twenty-two-thisfchapter.

85. Section 722-a of the county law is amende@aal as follows:

§722-a. [Definition of Crime] Definitionsl. For the purposes of this article, the term
“crime” shall mean:_(aa felony, misdemeanor, or the breach of any lathisfstate or of any
law, local law or ordinance of a political subdiais of this state, other than one that defines a
“traffic infraction,” for which a sentence to ameiof imprisonment is authorized upon conviction

thereof; and (b) a contempt of court, as defineskiction seven hundred fifty of the judiciary

law, other than a contempt that is summarily pusdsbursuant to subdivision one of section

seven hundred fifty-three of the judiciary law, f@hich a sanction of imprisonment is authorized
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and may be imposed pursuant to section seven haifitseone or seven hundred fifty-two of

the judiciary law.

2. For the purposes of this article, the termafignal action” and “criminal proceeding,”

in addition to having their ordinary meaning, stedlo mean an action or proceeding conducted

pursuant to article nineteen of the judiciary lamvalving a charge of contempt for which a

sanction of imprisonment is authorized and maybé&as been, imposed pursuant to section

seven hundred fifty-one or seven hundred fifty-tvfdhe judiciary law

86. Subdivision 1 of section 476-a of the judiciky, as amended by chapter 709 of the
laws of 1965, is amended to read as follows:

1. The attorney-general may maintain an actiomups or herown information or upon
the complaint of a private person or of a bar assioo organized and existing under the laws of
this state against any person, partnership, caiiparar association, and any employee, agent,
director, or officer thereof who commits any aceagages in any conduct prohibited by law as
constituting the unlawful practice of the law.

The term “unlawful practice of the law” ased in this article shall include, but is not
limited to, (a) any act prohibited by [penal lavektions [two hundred seventy, two hundred
seventy-a, two hundred seventy-e, two hundred $gvete, two hundred seventy-five, two
hundred seventy-five-a, two hundred seventy-siw, indred eighty or four hundred fifty-two]

four hundred seventy-eight, four hundred seventeniour hundred eighty-three, four hundred

eighty-four, four hundred eighty-nine, four hundredety, four hundred ninety-one or four

hundred ninety-five of this article, or sectiong@rhundred thirty-seven of the general business

law, or (b) any other act forbidden by law to be dbgpeny person not regularly licensed and
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admitted to practice law in this state [, or (cy act punishable by the supreme court as a
criminal contempt of court under section seven heddifty-B of this chapter].
87. Section 485 of the judiciary law is amendecetd as follows:

8485. Violation of certain preceding sections ademeanar; violation of certain sections

a contempt of courtAny person violating the provisions of sectiéosr hundred seventy-eight,

four hundred seventy-nine, four hundred eightyr foundred eighty-one, four hundred eighty-
two, four hundred eighty-three or four hundred grgour, shall be guilty of a misdemeanor. In

addition, a violation of the provisions of sectimor hundred seventy-eight, four hundred eighty-

four or four hundred eighty-six shall constitutecatempt of court punishable pursuant to article

nineteen of this chapter.

88. Section 519 of the judiciary law, as amendedHhapter 85 of the laws of 1995, is
amended to read as follows:

8519. Right of juror to be absent from employmémty person who is summoned to
serve as a juror under the provisions of this lereéand who notifies his or her employer to that
effect prior to the commencement of a term of serghall not, on account of absence from
employment by reason of such jury service, be stibjedischarge or penalty. An employer may,
however, withhold wages of any such employee sgrasa juror during the period of such
service; provided that an employer who employs ntioae ten employees shall not withhold the
first forty dollars of such juror’'s daily wages thyg the first three days of jury service.
Withholding of wages in accordance with this setsball not be deemed a penalty. Violation of
this section shall constitute a [criminal] conteraptourt punishable pursuant to [section seven

hundred fifty] article nineteeaf this chapter.
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89. This act shall take effect immediately.
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15. Compensation of Experts
(Judiciary Law 834-a)

The Committee recommends that a new section 34aalted to the Judiciary Law to
clarify that, where a trial court engages the smwiof an expert in a criminal action or
proceeding, the expert shall be entitled to reca®asonable compensation” for his or her
services, and such compensation shall be a statgech

In People v. Arnold98 NY2d 63, 68), the Court of Appeals, in a poeg®n for drug
and weapons possession, held that the trial countratted reversible error when, after both
sides had rested, it called as its own witnesdiagofficer who both parties had deliberately
chosen not to call. The Court found that, undercih@imstances of that case, the trial court had
“abused its discretion as a matter of law” by “asBng] the parties’ traditional role of deciding
what evidence to present, and introduc|ing] evigethat had the effect of corroborating the
prosecution’s withesses and discrediting defendara key issue” (Id at 68). The Court noted,
however, that, while the practice “should be endagesparingly,” a trial court’s calling its own
witness may be permissible in certain circumstamsagsh as where “special expertise” is
required (Id.

While the Committee agrees that there are ceritaiteld circumstances in which a trial
court in a criminal case may properly retain thevises of an expert witness to testify at a trial o
hearing, there is currently no provision in law émmpensating an expert so retained. This
measure is intended to fill this statutory gap kgressly providing for the compensation of
court-retained experts. The measure would taketaffemediately, and by its terms would not
apply to an expert witness appointed pursuantd¢bae722-c of the County Law, or pursuant to
sections 35 or 35-b of the Judiciary Law.

Proposal

AN ACT to amend the judiciary law, in relation teetcompensation of experts in criminal cases

The People of the State of New York, representedienate and Assembly, do

enact as follows:

Section 1. The judiciary law is amended by ad@inmgw section 34-a to read as follows:

834-a. Compensation of certain experts who sesweitiesses or otherwise in criminal

action or proceeding. Where, in a criminal actiopi@ceeding, the court engages the services of

an expert, he or she shall be entitled to recagsanable compensation for his or her services in
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an amount to be fixed by the court. All expenses@mpensation under this section shall be a

state charge to be paid out of funds appropriaiedd administrative office for the courts for

that purpose. The provisions of this section shaifllapply to an expert appointed pursuant to

section 722-c of the county law or pursuant toieast35 or 35-b of this chapter.

82. This act shall take effect immediately.
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16. Providing Written Instructions to Jurors UpoedRest
(CPL 310.30)

The Committee recommends that section 310.30 oftiminal Procedure Law be
amended to allow a trial judge, without the congdrihe parties, to provide a deliberating jury,
upon its request therefor, with written instruc8argarding the elements of the crime or crimes
charged, or of any defense or affirmative defenbenstted in relation thereto.

Sections 310.20 and 310.30 of the Criminal Procedaw specify the materials that may
be provided by the court to a deliberating juryjehhinclude exhibits received in evidence as
may be permitted by the court (CPL section 310.80élverdict sheet (CPL section 310.20(2)),
a written list of the names of the witnesses whesemony was presented during the trial (CPL
section 310.20(3)) and, under certain circumstaaneswith the consent of the parties, copies of
the text of a statute (CPL section 310.30).

It is not uncommon, especially in complex prosemnsgiinvolving numerous counts with
multiple defendants, for a deliberating jury to #s trial judge to provide it with written
instructions on elements of some or all of therdts submitted, and any related defenses.
Because, however, there is nothing in existing G&ttion 310.30 that would expressly permit a
court to provide the jury with these materialsiial judge who complies with such a request,
especially without first obtaining the defendamttsisent, may be committing reversible error.
Seeg generally People v. Damian(87 NY2d 477), People v. Johns(81 NY2d 980) and People
v. Owens(69 NY2d 585).

This measure would amend CPL section 310.30 tcessfy permit a trial judge to
respond to a deliberating jury’s request for wntbestructions regarding the elements of one or
more of the crimes or defenses submitted by progithe requested materials to the jury. Under
the measure, there would be no need to obtainathsent of the parties prior to such submission,
but counsel for both parties would be permittedxamine the written instructions and be heard
thereon, and the documents would be marked asraedhibit, prior to their submission to the

jury.
This measure would facilitate the deliberative psscby allowing a jury that so requests

to take into its deliberations written instructiaegarding the elements or defenses submitted for
its consideration.

Proposal

AN ACT to amend the criminal procedure law, in tigla to jury deliberations
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The People of the State of New York, representedkimate and Assembly, do enact as

follows:

Section 1. Section 310.30 of the criminal procedaw, as amended by chapter 208 of
the laws of 1980, is amended to read as follows:

§310.30. Jury deliberation; request for informati@hany time during its deliberation,
the jury may request the court for further instimictor information with respect to the law, with
respect to the content or substance of any tridieece, or with respect to any other matter
pertinent to the jury’s consideration of the cd$pgon such a request, the court must direct that
the jury be returned to the courtroom and, aftéicedo both the people and counsel for the
defendant, and in the presence of the defendarst, give such requested information or
instruction as the court deems proper. With theseatof the parties and upon the request of the
jury for further instruction with respect to a sti&, the court may also give to the jury copies of

the text of any statute which, in its discretidre tourt deems proper. In addition, where the jury

requests written instructions regarding the elesehtiny offense submitted, or of any defense

or affirmative defense submitted in relation theréhe court may provide the jury with such

written instructions as the jury has requestedthadtourt deems proper. Before giving to the

jury such written instructions regarding the eleitsayf any offense or of any defense or

affirmative defense pursuant to this section, thértcshall permit counsel to examine such

written instructions, shall afford counsel an oppboity to be heard and shall mark such written

instructions as a court exhibit.

82. This act shall take effect immediately, andlsg@ply to all trials commenced
on or after such effective date.
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17. Issuance and Duration of Final Orders of Ptairc
(CPL 530.12(5), 530.13(4))

The Committee recommends that sections 530.12¢(5pa0.13(4) of the Criminal
Procedure Law be amended to provide that the durafia final order of protection issued in a
case where the defendant is sentenced to prolatiari'sexual assault” conviction shall not
exceed, in the case of a felony sexual assaulygars, and in the case of a misdemeanor sexual
assault, six years. The Committee further recommémat these same two provisions of law be
amended to require that, when a final order ofgmtodn is issued in any case, it be issued at
sentencing rather than at the time of conviction.

In 2000, the Legislature amended subdivision tlfdeenal Law section 65.00 to
increase the period of probation for a felony “shassault” from five to ten years, and the
period of probation for a Class A misdemeanor “sg¢@assault” from three to six yeaBee
Laws of 2000, ch. 1, section 10At the time, however, the Legislature made noasponding
change to the provisions of CPL sections 530.12(8)530.13(4), which establish the duration
of a so-called “final” order of protection issuegam conviction of a family offense (CPL
530.12) or non-family offense (CPL 530.13). As sulg final orders of protection issued on
felony or misdemeanor “sexual assault” convictiimere a sentence of probation was imposed
were required by law to expire at a point when draif of the defendant’s probation sentence
had been served.

To address this problem, the Committee, in 200épg@sed legislation to amend CPL
sections 530.12(5) and 530.13(4) to extend the igsiiobe duration of final orders of protection
issued in “sexual assault” probation cases. Pradnpteart by the Committee’s proposal, the
Legislature, by Chapter 215 of the Laws of 2006eaded these CPL provisions to significantly
extend the permissible duration of final orderpmftection issued iall criminal cases.
Unfortunately, the 2006 amendments again failefdlty account for the statutorily required
longer probation periods for misdemeanor and felgeyual assault” convictions. Thus, despite
the Legislature’s salutary 2006 amendments extegrthie permissible duration of final orders of
protection, when such an order is issued on a ‘@eagsault” conviction where a sentence of
probation is imposed, the order must still exbieéorethe defendant’s probation sentence has
been completely served.

Accordingly, the Committee again offers this meastrevised to incorporate the
aforementioned 2006 legislative changes — to rertt@dycontinuing gap in the law. The
measure, which is otherwise identical to the Cornaais 2004 proposal, would amend CPL
sections 530.12(5) and 530.13(4) to provide thadilration of a final order of protection issued
in a case where the defendant is sentenced totmnolmn a “sexual assault” conviction shall not

As added to section 65.00(3) by Chapter 1 of 2€@®term “sexual assault’” means an offense defim@énal
Law Articles 130 or 263, or in Penal Law sectios 2% (Incest), or an attempt to commit any suchkrafé. Penal
Law section 65.00(3).
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exceed, in the case of a felony sexual assaulydars, and in the case of a misdemeanor sexual
assault, six years.

In addition to extending the permissible duratiém dinal order of protection in sexual
assault prosecutions where a probation sentencgsed, the measure would correct another
problem in these same two sections of law. Spetificthe measure would amend CPL sections
530.12(5) and 530.13(4) to provide that a finaleoraf protection, when issuedamy case, shall
be issued not on the date of conviction, as iseatlly required under the statutes, but on the date
of sentence. A final order of protection is intedde provide protection to a victim or witness
during the period following disposition of the casden the defendant may no longer be subject
to a temporary order of protection issued as aitionddf bail or recognizances¢e CPL
sections 530.12(1) and 530.13(1)). It makes noeseéhsrefore, to require that the final order be
issued “upon conviction,” when the defendant mayfudly be subject to a temporary order of
protection (i.e., one issued as a condition of diarecognizance) right up until the date of
sentencing. Further, by calculating the duratioa @hal order of protection from the sentencing
date rather than from the date of conviction, #sult in many cases will be that the order will
expire later, thus providing a longer period oftpation for the victim, witness or family
member named therein.

Proposal
AN ACT to amend the criminal procedure law, in tigla to final orders of protection

The People of the State of New York, representetkimate and Assembly, do enact as

follows:
Section 1. The opening unlettered paragraph ofigigiah 5 of section 530.12 of the
criminal procedure law is amended to read as falow

Upon sentencing on@nviction of any crime or violation between spegjparent and

child, or between members of the same family oiskbold, the court may in addition to any
other disposition, including a conditional discheay youthful offender adjudication, enter an
order of protection. Where a temporary order otgetion was issued, the court shall state on
the record the reasons for issuing or not issumgrder of protection. The duration of such an

order shall be fixed by the court and, in the a#sefelony conviction, shall not exceed the
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greater of: (i) eight years from the date of summyiction] sentencing, except where the

sentence is or includes a sentence of probatianammviction for a felony sexual assault, as

defined in subdivision three of section 65.00 @& genal law, in which case, ten years from the

date of such sentencingr (ii) eight years from the date of the expwatof the maximum term

of an indeterminate or the term of a determinatéesee of imprisonment actually imposed; or
in the case of a conviction for a Class A misdemeashall not exceed five years from the date

of such [conviction] sentencing, except where #m@ence is or includes a sentence of probation

on a conviction for a Class A misdemeanor sexusawdl as defined in subdivision three of

section 65.00 of the penal law, in which caseysirs from the date of such sentengign

the case of a conviction for any other offensell sttt exceed two years from the date of
[conviction] sentencing For purposes of determining the duration of teoof protection
entered pursuant to this subdivision, a convictiball be deemed to include a conviction that
has been replaced by a youthful offender adjudinatin addition to any other conditions, such
an order may require the defendant:

82. The opening unlettered paragraph of subdivigiohsection 530.13 of the criminal
procedure law, set out first, is amended to reddlbswvs:

Upon sentencing on@nviction of any offense, where the court hasissied an order

of protection pursuant to section 530.12 of thigks, the court may, in addition to any other
disposition, including a conditional discharge outhful offender adjudication, enter an order of
protection. Where a temporary order of protecti@s issued, the court shall state on the record
the reasons for issuing or not issuing an ord@ratection. The duration of such an order shall

be fixed by the court and, in the case of a felomyviction, shall not exceed the greater of: (i)
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eight years from the date of such [conviction] saning, except where the sentence is or

includes a sentence of probation on a convictioaffelony sexual assault, as defined in

subdivision three of section 65.00 of the penal liavwvhich case, ten years from the date of such

sentencingor (ii) eight years from the date of the expwatof the maximum term of an
indeterminate or the term of a determinate sentefizaprisonment actually imposed; or in the
case of a conviction for a Class A misdemeanoll| sbaexceed five years from the date of such

[conviction] sentencing, except where the senténoe includes a sentence of probation on a

conviction for a Class A misdemeanor sexual assaslitiefined in subdivision three of section

65.00 of the penal law, in which case, six yeaymfthe date of such sentengiog in the case of

a conviction for any other offense, shall not exteeo years from the date of [conviction]
sentencing For purposes of determining the duration of atepof protection entered pursuant
to this subdivision, a conviction shall be deenehtlude a conviction that has been replaced
by a youthful offender adjudication. In additianany other conditions such an order may
require that the defendant:

83. This act shall take effect on the first dajNoivember next succeeding the date on

which it shall have become a law.
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18. Permitting All Ineffective Assistance of Couhse
Claims to be Raised on Collateral Review
(CPL 440.10(2))

The Committee recommends that paragraphs (b) arad $tbdivision two of section
440.10 of the Criminal Procedure Law be amendgaduide that ineffective assistance of
counsel claims shall be exempt from the procechaed to collateral review imposed by these
two provisions of the post-conviction motion statut

Although CPL section 440.10(1)(h) allows generfdiya defendant to challenge the
constitutionality of his or her conviction on cd#gal review, subdivision two of the statute
establishes a number of mandatory procedural basah claims. Specifically, pursuant to
subdivision (2)(b) of section 440.10, the caurtstdeny a motion to vacate a judgment under
that section when “[t]he judgment is, at the tinhiégh@ motion, appealable or pending on appeal,
and sufficient facts appear on the record witheespo the ground or issue raised upon the
motion to permit adequate review thereof upon suchppeal.” CPL section 440.10(2)(b). And,
under CPL section 440.10(2)(c), the cautstdeny such motion when, “[a]lthough sufficient
facts appear on the record of the proceedings lymugthe judgment to have permitted, upon
appeal from such judgment, adequate review of tbergl or issued raised upon the motion, no
such appellate review or determination occurrechgwo the defendant’s unjustifiable failure to
take or effect an appeal during the prescribeddesr to his unjustifiable failure to raise such
ground or issue upon an appeal actually perfegtddrh.” CPL section 440.10(2)(C).

The underlying purpose of subdivisions 2(b) ang B&¢o prevent a defendant from using
CPL section 440.10 as a substitute for direct dpfgee People v. Cogk67 N.Y.2d 100 (1986).
Many jurisdictions, including the Federal systéraye analogous procedural bars. According to
the United States Supreme Court, such rules azadet to “conserve judicial resources and to
respect the law’s important interest in the finadif judgments.”_Massaro v. United Stat&23
S. Ct. 1690, 1693 (2003). But, as the SupremetC@ecognized in exempting ineffective-
assistance claims from the Federal judiciary’s lsinprocedural bar, requiring a criminal
defendant to bring ineffective-assistance claimsliogct appeal “does not promote these
objectives.” _Id Applying the procedural bar to ineffective-atmige claims creates a “risk that
defendants wi[ill] feel compelled to raise the isbeéore there has been an opportunity fully to
develop the claim’s factual predicate,” and theéswill “be raised for the first time in a forum
not best suited to assess those facts.’'ald694. As the Supreme Court further explained,
“when [an ineffectiveness] claim is brought on dirappeal, appellate counsel and the court
must proceed on a trial record that is not devealgpecisely for the purpose of litigating or

The prohibition on collateral review establishedtise two provisions of section 440.10(2) curseinitiudes
ineffective-assistance claims that are based ds gapearing in the trial record. $eey, People v. Allen285
A.D.2d 470 (2d Dept. 2001).
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preserving the claim and thus often incompletenadequate for this purpose.”. Idhe trial

court is, “the forum best suited to developingfées necessary to determining the adequacy of
representation during an entire trial.”. Ith addition, the collateral motion “often wilelruled
upon by the judge who presided at trial, who shtwalde an advantageous perspective for
determining the effectiveness of counsel’s condnct whether any deficiencies were
prejudicial.” 1d

The Supreme Court’s reasons for exempting ineffeedissistance claims from its
equivalent procedural bar are equally applicabldeéw York’s statutory scheme. New York
courts have already emphasized that in typicals;aseffective-assistance claims should be
raised on collateral review. Seeq, People v. Browy45 N.Y.2d 852 (1978) (“in the typical
case, it would be better, and in some cases eakeh#t an appellate attack on the effectiveness
of counsel be bottomed on an evidentiary explonabip collateral or post-conviction proceeding
brought under CPL 440.107). However, notwithstaugdihis seemingly broad language, it is far
from unheard of for a court to deny the CPL 44@fplication on the premise that the trial
record was adequate to permit raising the claimppeal. _Seee.q, People v. Duver294
A.D.2d 594 (2% Dept. 2002); People v. CardendsA.D.3d 103 (¥ Dept. 2004). Prohibiting a
defendant from collaterally raising an ineffectagsistance claim that potentially falls within the
narrow class of directly appealable ineffectivengasns imposes unnecessary burdens on
defendants and on the judicial system. Importaritlg often difficult for a defendant to predict
whether a given court will categorize his or hafiactiveness claim as cognizable on direct
appeal.

This creates a dilemma for a defendant who plapsdss an ineffective-assistance claim.
If the defendant raises the claim on collateralew, there is a risk that the trial court will den
his or her claim under the mandatory procedura bathe defendant then will only be able to
raise the claim on direct appeal if the appellaterichas agreed to delay the perfection of his or
her appeal until the disposition of the 440.10 or&and if the appellate court agrees with the
trial court’s determination that the claim is cagable on appeal. If, on the other hand, the
defendant raises the claim first on direct appeale is a risk that the appellate court will decid
that the claim is not cognizable on direct appeal that situation, the defendant will have had to
complete the entire appellate process before getbimaise a claim that could have obviated the
need for an appeal in the first place. If the dd&nt raises the claim in both fora simultaneously,
he or she runs the greatest risk of all — losingmtedural grounds in two courts without any
adjudication of the merits of the claim.

Following the lead of the Federal system and thpmtyof other states, this measure
would amend subdivision two of CPL section 440d @eimove the existing bars to collateral
review where the claim is the ineffective assistaniccounsel. In so doing, it would encourage
these claims to be brought in the preferable foiuthe first instance, would help to eliminate
the potential injustices to defendants outlinedvaband would help to prevent unnecessary, or
unduly delayed, appeals in these cases.
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Proposal

AN ACT to amend the criminal procedure law, in tigla to claims of ineffective assistance of
counsel in post-conviction motions

The People of the State of New York, representegkimate and Assembly, do enact as

follows:

Section 1. Paragraphs (b) and (c) of subdivisiof section 440.10 of the criminal
procedure law are amended to read as follows:

(b) The judgment is, at the time of the motion,egdable or pending on appeal, and
sufficient facts appear on the record with respethe ground or issue raised upon the motion to

permit adequate review thereof upon such an appdess the issue raised upon such motion is

ineffective assistance of counset

(c) Although sufficient facts appear on the recofrthe proceedings underlying the
judgment to have permitted, upon appeal from sudgment, adequate review of the ground or
issue raised upon the motion, no such appellatewesr determination occurred owing to the
defendant’s unjustifiable failure to take or petfae appeal during the prescribed period or to his
or herunjustifiable failure to raise such ground or ssyon an appeal actually perfected by him

or her unless the issue raised upon such motimeffective assistance of counset

82. This act shall take effect immediately.

124



19. Raising the Monetary Threshold for Felony-L&veminal Mischief and
Securities Fraud (Penal Law 88145.05(2), 145. 8, G52-c(6))

The Committee recommends that Penal Law sectiof®3@) (criminal mischief in the
third degree) and 145.10 (criminal mischief in $eeond degree), and General Business Law
section 352-c(6) (securities fraud) be amendedis®the existing monetary thresholds for
commission of these felony offenses.

Under Penal Law section 145.05(2), a person igygoflthe class E felony of criminal
mischief in the third degree when,

with intent to damage property of another persad, fzaving no
right to do so nor any reasonable ground to beliraehe or she
has such right, he or she...damages property dhanpersorin an
amount exceeding two hundred fifty dollars.

Penal Law section 145.05(2); emphasis added.

Pursuant to Penal Law section 145.00(1), a pesgnilty of criminal mischief in the
fourth degree, a Class A misdemeanor, when “havingght to do so nor any reasonable ground
to believe that he has such a right, he...[i]nterally damages property of another person...”
Penal Law section 145.00(1).

A review of the legislative history of the crime@fminal mischief reveals that the
current distinction between misdemeanor and feleagt criminal mischief dates back to the
1881 Penal Law, which provided for a felony-levehghment of up to four-years imprisonment
for a person who “unlawfully and willfully destrogs injures any real or personal property of
another...[i]f the value of the property destroyadthe diminution in the value of the property by
the injury is more than twenty-five dollars.” Séaws of 1881, chapter 676. The minimum
threshold amount for property damage for this fellavel offense was raised to $50 in 1912
(see Laws of 1912, chap. 163), and to $250 in 19186, (sews of 1915, chap. 342), where it has
remained for the past 90 years.

While the current $250 property damage threshaldelony-level criminal mischief has
remained unchanged since 1915, the correspondinignonin thresholds for felony-level
treatment of certaiother property and theft-related offenses have, in regears, been
significantly increased. Thus, for example, in 198@ Legislature amended the class E felony
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offenses of grand larceny in the third degree (@&ttisn 155.30(1)), criminal possession of stolen
property in the second degree (PL section 165.45fid insurance fraud in the second degree
(PL section 176.15) to increase from $250 to $liB@0monetary threshold needed to establish
those offenses. Sekaws of 1986, chap. 515, sections 1, 5 and 8.

In addition, the Legislature, in 1986, amendeddhss D felony offenses of grand
larceny in the third degree (PL section 155.35mitral possession of stolen property in the third
degree (PL section 165.50) and insurance fraulddrittird degree (PL section 176.20) to raise
from $1500 to $3000 the monetary threshold for cassion of those class D felony offenses,
but failed to make any corresponding change t&t#0 threshold for commission of the class
D felony offense of criminal mischief in the secaehree under Penal Law section 145.10., See
Laws of 1986, chap. 515, sections 2, 6 afd 8.

The Committee believes that the current monetasgstiolds for criminal mischief in the
third and second degrees (Penal Law sections 14%5.86d 145.10, respectively) are too low
and should be raised to conform to the higher tiulels established by the Legislature in 1986
for comparable theft and stolen property-relatéonfe offenses such as grand larceny, criminal
possession of stolen property and insurance fraccbrdingly, this measure would amend Penal
Law section 145.05(2)(criminal mischief in the thdegree) to raise the current $250 monetary
damage threshold for commission of that class @hfebffense to match the existing ($1000)
monetary threshold for the class E felony offertdegrand larceny in the fourth degree (PL
section 155.30(1)), criminal possession of stol@perty in the fourth degree (PL section
165.45(1)) and insurance fraud in the fourth de@tesection 176.15).

Further, the measure would amend Penal Law setd6rl0 (criminal mischief in the
second degree) to raise the current $1500 montttashold for commission of that class D
felony offense to match the existing $3000 thredliof the class D felony offenses of grand
larceny in the third degree (PL section 155.35mitral possession of stolen property in the third
degree (PL section 165.50) and insurance fraulkdrittird degree (PL section 176.20).

Finally, the measure would correct a related anginaihe law by amending subdivision
six of General Business Law section 352-c to raisgl000 the current $250 threshold for the

!As with the crime of criminal mischief in the thidkgree under Penal Law section 145.05(2), eatfresé class
E felony offenses represents, in effect, an agdgeaviorm of a Class A misdemeanor offense, withstie
aggravating factor being the value of the stolapprty in question. Se@enal Law sections 155.25 (defining the
Class A misdemeanor of petit larceny); 165.40 (de§ the Class A misdemeanor of criminal possessi@tolen
property in the fifth degree) and 176.10 (definimgurance fraud in the fifth degree).

Note that the Legislature, by Chapter 515 of therd af 1986, also changed the degree (but not theatd “E”
felony classifications or section numbers) of salef the aforementioned offenses.
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class E felony securities fraud offense definethat sectior.

In proposing these substantive, and long overchenges to the Penal Law and General
Business Law, the Committee finds that the ratemasupport of Chapter 515 of 1986, as
expressed by the Governor in his Memorandum appgaViat legislation, is equally applicable
here:

The bill adjusts for inflation to reflect the ret@dis of the monetary
world of 1986. Dollar values distinguishing degreéarceny,
possession of stolen property, and insurance fnawd remained
unchanged since the adoption of the new Penal ha@65. Thus,
for example, criminal possession of three hundths worth of
stolen property is currently a felony, punishahjeup to four years
in prison. These monetary thresholds are unrezistilow and
unduly strain police resources. While felony asdst low-level
thefts are routinely reduced to misdemeanors bggmators and
judges, the police must adhere to the law and geoad¢hree
hundred dollar theft as a felony. This requiresstautitial allocation
of resources and reduces the number of policeanffiavailable for
patrol. The bill adjusts for inflation by raisiniget monetary
threshold to one thousand dollars for the classl@hfes and three
thousand dollars for the class D felonies of granckny, criminal
possession of stolen property, and insurance fraud.

Governor's Memorandum of Approval for L.1986, ctt551986 McKinney's Session Laws of
N.Y., at 3175 [July 24, 1986].

The measure would take effect immediately.

3Subdivision six of General Business Law section-85&hich was added to that section in 1982 andneasr
amended_(se&ection 3 of Chapter 146 of the Laws of 1982)rently provides as follows: “Any person,
partnership, corporation, company, trust or assiociaor any agent or employee thereof who interetily engages
in fraud, deception, concealment, suppressiorg fatetense or fictitious or pretended purchasaler, sr who
makes any material false representation or statewitnintent to deceive or defraud, while engagethducing or
promoting the issuance, distribution, exchange, s@gotiation, or purchase within or from thidestaf any
securities or commodities, as defined in this krtiand thereby wrongfully obtains property of éuean excess of
two hundred fifty dollars, shall be guilty of a staE felony.” GBL section 352-c(6). General Businkeaw section
352-c is contained in Article 23-A of the Generaishess Law (commonly referred to as the “Martit”Aavhich
“provides the regulatory framework governing thieoind sale of securities, commodities and otmezstment
vehicles in and from New York.” Mihaly and Kaufmarifractice Commentary, McKinney's Cons. Laws of N.Y
Book 19, General Business Law art. 23-A, at 10.
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Proposal

AN ACT to amend the penal law and the general lassihaw, in relation to criminal mischief
and securities fraud

The People of the State of New York, represktimeéSenate and Assembly, do enact as

follows:

Section. 1. Subdivision 2 of section 145.0%5hef penal law is amended to read as
follows:

2. damages property of another person in avuatexceeding [two hundred fifty] one
thousandiollars.

Criminal mischief in the third degree is a sl&sfelony.

§2. Section 145.10 of the penal law is amendedad as follows:

8145.10. Criminal mischief in the second degrA person is guilty of criminal
mischief in the second degree when with intentamage property of another person, and having
no right to do so nor any reasonable ground tebelthat he has such right, he damages
property of another person in an amount exceeding][threehousand [five hundred] dollars.

Criminal mischief in the second degree is asIa felony.

83. Subdivision 6 of section 352-c of the gahbusiness law is amended to read as
follows:

6. Any person, partnership, corporation, comypé&ust or association, or any agent or
employee thereof who intentionally engages in fralgteption, concealment, suppression, false
pretense or fictitious or pretended purchase @, alwho makes any material false
representation or statement with intent to decenéefraud, while engaged in inducing or
promoting the issuance, distribution, exchanges, segotiation, or purchase within or from this
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state of any securities or commodities, as definedis article, and thereby wrongfully obtains
property of a value in excess of [two hundred fitige thousandollars, shall be guilty of a class
E felony.

84. This act shall take effect immediately ahdll apply to offenses committed on or
after such effective date, and to offenses comthiteor to such effective date provided

sentence is imposed on or after such date.
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20. Written Grand Jury Instructions
(CPL 190.25(6))

The Committee recommends that subdivision six ofiee 190.25 of the Criminal
Procedure Law be amended to clarify that the cmudistrict attorney may, when providing to a
grand jury any oral instructions “concerning the \aith respect to its duties or any matter
before it” under that subdivision, also providettem instructions thereon.

Notably, there is nothing in existing CPL secti@® b5, or elsewhere in the CPL, that
expressly precludes a prosecutor or the impanebogt from providing grand jurors with the
applicable substantive law in writing. Further, lelthe Court of Appeals, relying on CPL
section 310.30, has expressly disapproved theipeaat providing a deliberatingetit jury, over
the defendant’s objection, with a written copy Ibioa a portion of the court’s charge (seeg,
People v. Owens9 N.Y.2d 585, and People v. Johns®h N.Y.2d 980), there appears to be no
reported appellate or trial level decision thatraddes the propriety of providinggeand jury
with written substantive instructions. Nonethe]ésappears that, in at least some jurisdictions
in the State, there is a reluctance on the panmpéneling courts and prosecutors to provide any
written substantive materials, such as relevanaPeaw offense definitions, to a grand jury
when giving instructions pursuant to section 1925

This measure would remove any doubt as to the @tyf providing grand jurors with
substantive written instructions under subdivissonof section 190.25 by amending that
subdivision to expressly permit the practicBo ensure a reviewable record of the written grand
jury instructions, the measure would further previbdat “the complete text of any such written
instructions must, following the distribution ofctuwritten instructions to the grand jury, be read
into the record by the district attorney, who sisédite on the record that such written instructions
have been so distributed.” In addition, the meawswmeld clarify that nothing contained in the
proposed amendment to subdivision six of sectidhZ®“shall be deemed to affect the court’s
obligation, pursuant to subdivision five of [CPldction 190.20...to deliver or cause to be
delivered to each grand juror a printed copy offadl provisions of...[CPL] article [190], or the
giving of oral or written instructions pursuantsiach subdivision five®

The Committee recognizes that the idea of amen@fig Article 190 to expressly
authorize the practice of providing written subgtaninstructions to a grand jury is not a new
one. Indeed, in its 1999 Report to the Chief Juaigkthe Chief Administrative Judge, the Grand

YIn accordance with the Committee’s view that aste@me of the instructions provided under secti@® 25(6)
should be given orally, the measure expressly gessthat, where instructions are given under thiadisision, the
court or prosecutamustorally instruct the grand jury anday“also distribute written instructions.”

2Subdivision five of CPL section 190.20 provideda®ws: “After a grand jury has been sworn, theitonust
deliver or cause to be delivered to each grand janarinted copy of all the provisions of this elei and the court
may, in addition, give the grand jurors any oral amitten instructions relating to the proper penfiance of their
duties as it deems necessary or appropriate.” @efion 190.20(5).
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Jury Project made the following recommendation:

CPL 190.25(6) should be amended to make expliatt thpon
request of a grand juror for further instructiontwiespect to a
statute, the court or the prosecutor may give eagtland jury
copies of the text of any statute which, in itscd#sion, the court or
prosecutor deems proper. The amendment shoulddmelu
requirement that a copy of any such text be madexhibit in the
proceeding in which it is furnished to the grang/jiHowever, the
determination of a court or prosecutor of whetlesubmit the text
of a particular statute should not be a groundifemissing an
accusatory instrument filed after an otherwise prqpoceeding.

1999 Report of the Grand Jury Project, Volume p.84.

As noted in the Report, the Grand Jury Projecttgppsed amendment to CPL section
190.25(6) would closely track the procedure sehfor CPL section 310.30, which applies to the
deliberations of a trial jury. That section prosda relevant part, as follows: “With the consent
of the parties and upon the request of the juryudher instruction with respect to a statute, the
court may also give to the jury copies of the @ixany statute which, in its discretion, the court
deems proper.” CPL section 310.30. Similar to sec10.30, the proposal would “permit the
court or prosecutor to furnish the text of a setwhen a grand juror requests further instruction
concerning a statute and the court or the prosedatthe sound exercise of discretion, believes
that the request is necessary or appropriate.” F&grt of the Grand Jury Project, Volume I, at
p.85.

While the Committee fully agrees with the conclusieached by the Grand Jury Project
that CPL section 190.25(6) ought to be amendethtdycthe authority of the court and
prosecutor to provide written substantive instiutsi under that section, it is the Committee’s
view that the measure proposed here, which is atglmoader and less cumbersome than the
proposal recommended by the Grand Jury Projectldimeiter assist grand jurors in meeting
their obligations under CPL Article 190.

Proposal

AN ACT to amend the criminal procedure law, in tiela to written grand jury instructions

The People of the State of New York, representedkimate and Assembly, do enact as

follows:

Section 1. Subdivision 6 of section 190.25 of theamal procedure law is amended to
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read as follows:

6. The legal advisors of the grand jury are thetcand the district attorney, and the
grand jury may not seek or receive legal advicenfemy other source. Where necessary or
appropriate, the court or the district attorneyboth, must orallynstruct the grand jury, and may

also distribute written instructions to the grangyj concerning the law with respect to its duties

or any matter before it[, and]. Arspch_oralinstructions and legal advieeust be recorded in the

minutes, and the complete text of any such writstructions must, following the distribution

of such written instructions to the grand jury,rbad into the record by the district attorney, who

shall state on the record that such written insimns have been so distributed. Nothing

contained in this subdivision shall be deemed fiecathe court’s obligation, pursuant to

subdivision five of section 190.20 of this chapterdeliver or cause to be delivered to each

grand juror a printed copy of all the provisionghf article, or the giving of oral or written

instructions pursuant to such subdivision five. Noall the provisions of this subdivision be

deemed to require the reading into the record etdlkt of any written instructions or materials

provided to grand jurors pursuant to any other isiown of this chapter

82. This act shall take effect 90 days after itldtve become a law, and shall apply to

all grand jury proceedings occurring on or aftestsdate.
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21. Criminal Contempt and Double Jeopardy: Repeale
(Penal Law §8215.54; Judiciary Law 8776)

To conform with controlling appellate decisionaM in the areas of double jeopardy and
criminal contempt, the Committee recommends thetiee215.54 of the Penal Law and section
776 of the Judiciary Law, both of which provide substance, that the imposition of a prior
punishment for criminal contempt under Article ¥ahe Judiciary Law shall not bar a
subsequent prosecution for criminal contempt utiteiPenal Law based upon the same conduct,
be repealed.

Judiciary Law section 776 provides that

[a] person, punished as prescribed in...[Judidiary Article 19],
may, notwithstanding, be indicted for the same omsleict, if it is
an indictable offense; but the court, before whiehis convicted,
must, in forming its sentence, take into considenathe previous
punishment.

Judiciary Law section 776.
The corresponding provision of Penal Law Articlb2rovides that

[a]djudication for criminal contempt under subdigis A of
section seven hundred fifty of the judiciary lavakimot bar a
prosecution for the crime of criminal contempt unslection
215.50 based upon the same conduct but, upon conviction
thereunder, the court, in sentencing the deferstzalt take the
previous punishment into consideration.

Penal Law section 215.54.

In People v. Columb@31 N.Y.2d 947, 949 [1972]), the Court of Appedtdlowing a
second remand of the case to that Court from thetd$States Supreme Court for
reconsideration of a double jeopardy issue,(€@tumbo v. New York405 U.S. 9, 11 [1972]),
held that the defendant’s previous punishment dotempt of court under the Judiciary Law for
refusing to obey an order to testify before thendrpury barred a subsequent indictment for the
same offense under the Penal Law. The Court of Alspen_Columbostated as follows:

Although defendant could have been properly indi¢te his
refusal to testify before the Grand Jury on Octdikrl965, after

'Penal Law section 215.50 defines, in seven sepsuiivisions, the Class A misdemeanor
of criminal contempt in the second degree.
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having been granted full immunity [citation omitjeshd such
indictment would not be barred by double jeopah#ywas not
indicted for that crime, but, instead was indictexdhis refusal to
obey the order of ...[the Grand Jury Judge] on D 7, 1965,
to return to the same Grand Jury and testify. THakendant was
indicted for the same act and offense for whiclpteviously was
punished by...[the Grand Jury Judge] for conterhpbart
pursuant to section 750 of the Judiciary Law. Téme evidence
proves the Judiciary Law contempt for which deferideas
previously punished and the Penal Law contemptgethin the
indictment, and the elements of the two contemptgds are the
same. Since the Supreme Court of the United Shaeéeld that
defendant’s previous punishment for contempt..ymanmsto the
Judiciary Law was for “criminal” contempt under tparticular
facts of this case [citation omitted], defendastibsequent
indictment for the same offense under...the ...Pema is barred
by the double jeopardy clause [citation omitted].

Colombq supra, at 949; sealsq Matter of Capio v. Justices of the Supreme C@4iN.Y.2d
603 [1974], affirming on the opinion at 41 A.D.285”

In a more recent case, People v. W@ N.Y.2d 509, 515 [2000]), the Court of
Appeals, citing Columbdheld that the defendant’s prosecution for crirhamtempt in the first
degree under Penal Law section 215.51 for violatimgrder of protection was barred because
the defendant had previously been prosecuted faeogpt under Family Court Article 8 based
upon the same conduct. As_in Columbwe Court in Woodin analyzing the double jeopardy
issue, applied the “same elements test” enunclatede United States Supreme Court in
Blockburger v. United Stat€284 U.S. 299 [1932]) and reiterated in the crahicontempt
context in_United States v. Dixdb09 U.S. 688 [1993]):

The Double Jeopardy Clause “protects only agalrestrhposition
of multiple criminal punishments for the same ofefjcitation
omitted]. The “applicable rule is that, where theng act or
transaction constitutes a violation of two distigsttutory
provisions, the test to be applied to determinethdrethere are
two offenses or only one is whether each provisemuires proof
of an additional fact which the other does nottifig

Blockburgef. If each of the offenses contains an element wthe
other does not, they are not the “same offenseéutite rule
enunciated by Blockburgend any claim of constitutional double

“Notably, there is no mention by the Court in Colarobeither Penal Law section 215.54 or
Judiciary Law section 776.
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jeopardy necessarily fails [citation omitted]. Tieet focuses on
“the proof necessary to prove the statutory elemeheach
offense charged against the defendant, not onctioleevidence to
be presented at trial” [citations omitted].

Wood supra, at 513.

In his comments on the interplay between crimauaitempt and double jeopardy in the
1998 law review articleCriminal and Civil Contempt: Some Sense of a Hoddgp(72 St.
John’s L. Rev. 337, 407-408 [Spring, 1998]), LavaeKsray notes that the Court of Appeals’
and U.S. Supreme Court’s decisions in Colurfdm..not appear to be the proverbial ‘last
word’ on the topic. As stated in that article,

[i]n United States v. Dixornthe latest Supreme Court decision on
the issue, a badly splintered Court hardly achievedherent
conclusion. Specifically, the Court held that whareriminal
contempt of court does not have the “same elemeasts’
legislatively-enacted crime, a contempt proceeéitigwed by a
criminal prosecution doesot implicate double jeopardy [citations
omitted].

Gray, 1d emphasis added.

Notwithstanding Mr. Gray’s observation that theu@mf Appeals’ decision in Columbo
may not be the “last word” on the issues of constihal double jeopardy and criminal
contempt, it is clear that Penal Law section 21%u8d Judiciary Law section 776, at the very
least, raise serious constitutional concerns it laf Columboand also appear to conflict directly
with certain of the statutory double jeopardy petitens afforded by CPL Article 40 ["Exemption
From Prosecution by Reason of Previous Prosecytibof these reasons, the Committee offers
this measure repealing both sections in their efytir

Proposal

AN ACT to amend the penal law and the judiciary,lawrelation to criminal contempt

3t should be noted that, as part of the Committegisting legislative proposal to reform
Judiciary Law Article 19, sections 750 through ‘@1hat Article are repealed in their entirety
and replaced with new provisions. Although the Cottea does not specifically address the
repeal of Judiciary Law section 776, or the relatedble jeopardy issue, in its memorandum in
support of that proposal, the Committee creatednmadogue to section 776 in its proposed new
Article 19.
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The People of the State of New York, representieédeinate and Assembly, do enact as

follows:
Section 1. Section 215.54 of the penal law is R&EED.
§2. Section 776 of the judiciary law is REPEALED.

83. This act shall take effect immediately.
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22. Prosecution by Superior Court Information
After Dismissal of Indictment
(CPL 195.10(1)(a); CPL 210.20(4))

The Committee recommends that the Criminal Proeetaw be amended to establish a
procedure to allow a defendant to waive indictnard be prosecuted by Superior Court
Information in cases where the court has dismisseditial indictment against the defendant.

Under current law, a defendant may only waive itrdent and consent to be prosecuted
by a superior court information where a local criaticourt has held the defendant for the action
of a grand jury, the defendant is not charged wi@lass A felony, and the district attorney
consents to the waiver (CPL 195.10). The CouAmdeals has strictly construed these
conditions, and has repeatedly invalidated waiveage with the consent of both the defendant
and the prosecution where the parties have otherfaiked to conform to the statuteeg People
v. Boston 75 NY2d 585 [1990]People v. Truelugk88 NY2d 546 [1996]People v. Casdia’8
NY2d 1024 [1991]compare People v. D’Amic@6 NY2d 877 [1990]).

It is not unusual, however, for the defendant dnedprosecution to negotiate a plea in the
period after a court dismisses an indictment bidreethe prosecution has re-presented the case
to the grand jury. Plea negotiations are oftenmetad during this interlude because the parties
have invariably completed discovery and motion ficamn the original indictment and
generally have a better understanding of the va&atirengths and weaknesses of the case. Yet,
although the parties may reach agreement on atpler@ is no readily available procedure for
the court to accept the plea. A superior coudrmiation is unavailable to the parties because
the defendant has not been technically “held” fier dction of the grand jurgée People v.

Rivera 14 Misc.3d 726 [2006]). Either the prosecutiomstire-present the case to the grand jury
and secure a new indictment, a needless wastsadnaes and a burden for witnesses, or else
follow the strict requirements for filing a supermourt information. This requires the

prosecutor to file a new felony complaint, re-artbs defendant on the new felony complaint
and arraign the defendant in the local criminalrtea the defendant can be “held” for the action
of the grand jury.

To avoid the burden of securing a new indictmertftlioig a new felony complaint, this
measure would amend paragraph (a) of subdivisioinsgction 195.10 and subdivision 4 of
section 210.20 of the Criminal Procedure Law tovjte that after a court dismisses an
indictment against a defendant, if the court augasrthe People to resubmit the charge to the
grand jury, the defendant will be deemed heldlieraction of the grand jury. This would then
provide the basis for the defendant to waive pnaisec by indictment and be prosecuted by
superior court information.
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Proposal

An ACT to amend the criminal procedure law, in tielato prosecution by superior court
information following dismissal of an indictment aount thereof

The People of the State of New York, representedkimate and Assembly, do enact as

follows:
Section 1. Paragraph (a) of subdivision 1 of sec1i95.10 of the criminal procedure
law, as added by chapter 467 of the laws of 1%7dniended to read as follows:

(a) a local criminal court, or a superior coutirag pursuant to subdivision four of

section 210.20has held the defendant for the action of a gpand and

82. Subdivision 4 of section 210.20 of the criatiprocedure law is amended to read
as follows:

4. Upon dismissing an indictment or a count tbeupon any of the grounds specified
in paragraphs (a), (b), (c) and (i) of subdivistre, or, upon dismissing a superior court
information or a count thereof upon any of the gidsispecified in paragraphs (a) or (i) of
subdivision one, the court may, upon applicatiothefpeople, in its discretion authorize the

people to submit the charge or charges to the saraeother grand jury. Such authorization

shall, for purposes of paragraph (a) of subdivigina of section 195.10, be deemed to constitute

an order holding the defendant for the action ofsand jury with respect to such charge or

chargesWhen the dismissal is based upon some other graueti authorization may not be
granted. In the absence of authorization to submiésubmit, the order of dismissal constitutes a
bar to any further prosecution of such charge argds, by indictment or otherwise, in any
criminal court within the county.

83. This act shall take effect immediately.
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23. Disclosure by the People of Police-Arrangezhtdications of Defendant
(CPL 240.20(e)(1))

The Committee recommends that subdivision onecian 240.20(e) of the Criminal
Procedure Law be amended to provide that the Peopde give notice to the defendant of all
prior police-arranged identifications of the defantimade by a person whom the prosecutor
intends to call as a witness at trial and from whbay intend to elicit an in-court identification.

The Court of Appeals recently held that the Peaptéenot required to give notice of a
police-arrangeghotographiddentification of the defendant by a trial withngéBgople v.
Grajales 8 NY3d 861 [2007]). While the Court recognizbdttthe “better practice is to give
defendant notice of all prior police-arranged idfesgtions made by a witness from whom they
intend to elicit in-court identification testimoriyhere is no obligation to provide such notice
unless that pretrial identification will be offeradtrial. Since pretrial photographic
identifications of a defendant are inadmissableiat the Court held that by definition there is
no requirement that it be provided to the defendanter the notice provisions of CPL
710.30(1)(b).

The Committee believes that it is important far @riminal Procedure Law to provide a
mechanism to insure that photographic identificatiof any witness the prosecutor intends to
call at trial are disclosed to the defendant piedrial. At the very least, evidence of a prior
photographic identification is relevant to thaus®f possible suggestiveness at any subsequent
corporeal identification of the defendant by thaness. The Committee does not endorse the
position, however, that disclosure should be madeqf the People’s notice obligation under
CPL 710.30(1)(b). The Committee is of the viewt tine harsh remedy of preclusion for the
People’s failure to serve timely notice under CRD.B0 6ee People v. O’'Doherty0 NY2d
479 [1987]), would be unwarranted in the case whieesvidence of the identification is
inadmissable at trial.

The Committee’s proposal therefore strikes a ba&doycrequiring the information be
disclosed as part of the People’s discovery undrir 240. By placing the obligation within the
discovery section, the court will have an adequatge of remedies for discovery violations
(see, e.g.CPL Section 240.70 [enumerating available caufiésed sanctions for non-
compliance with CPL Article 240]. In addition, t®mmittee believes that the proposal would
further the strong public policy goal of protectiagainst witness misidentification in criminal
prosecutions.

Proposal

AN ACT to amend the criminal procedure law, in tiela to discovery of prior police-arranged
corporeal and non-corporeal identifications of dieéendant
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The People of the State of New York, representieédeinate and Assembly, do enact

as follows:
Section 1. Subdivision 1 of section 240.20 of¢hminal procedure law is amended
by adding a new paragraph (e-1) to read as follows:

(e-1) A written statement setting forth the déme, location and circumstances of

any corporeal or non-corporeal identification af thefendant made by or in the presence of a

person whom the prosecutor intends to call as @ess at trial where the procedures leading to

such identification were arranged by or at the estjor direction of a public servant engaged in

law enforcement, irrespective of whether the peapbknd to introduce at trial evidence of such

identification;

§2. This act shall take effect immediately.
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24. Geographical Jurisdiction of Counties
(CPL 20.40(2))

The Committee recommends that the Criminal Proeetaw be amended to establish a
basis for a county to have jurisdiction over criedinonduct where, although New York State has
jurisdiction over the conduct, no county can essalgurisdiction under current law.

The Court of Appeals recently affirmed the dismisda perjury prosecution stemming
from an out-of state deposition where the defendeast questioned by the New York State
Attorney General’s office in connection with an oimgy New York State antitrust investigation
(seePeople v. Zimmerma® NY3d 421 [2007]). The Court of Appeals heldttivhile New
York State had jurisdiction to prosecute the akegerjury, it could find no basis for the
defendant to be prosecuted in New York County grather county in the state. The Court
acknowledged the principle that once the Statgurasliction to prosecute a case, it can “as a
general rule, assign the trial of that case toaunty it chooses” (9 NY3d at 428-429). But for
a county to prosecute, the Legislature must proaidpecific jurisdictional basis. Under the
current legislative scheme there is simply no iovi to allow any county to have jurisdiction
over a case which only impacts the State as a whitdeexplicitly stated by the Court, the
current statute leaves a gap that the Court ip@awhitted to fill. Instead, the Court suggested
that it is up to the Legislature to fill the gageéid. at 430).

In order to provide a basis for jurisdiction ingppropriate county under the situation
faced by the prosecution fimmermanthis measure would add a new paragraph (f) to CPL
20.40(2) to allow a county to exercise jurisdictibthere is a “logical nexus” between the
criminal conduct and the county. By the statuexpress terms, it would only operate in cases
where no other basis for a county to exercisegigi®mn can be established. Therefore, it does
not extend the current reach of the remaining gious of CPL 20.40(2), and is limited solely to
closing the legislative “gap” recognized by the @i Appeals iZimmerman

Proposal

AN ACT to amend the criminal procedure law, in tiela to geographical jurisdiction of
offenses

The People of the State of New York, representedkimate and Assembly, do enact as

follows:
Section 1. Subdivision 2 of section 20.40 of themmal procedure law, as amended by

chapter 681 of the laws of 1967, is amended bymadalinew paragraph (f) to read as follows:
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(f) there is a logical nexus between the condudtsarch county, and no other county

within the state otherwise has jurisdiction purguarihis section. Evidence of a logical nexus

may include the place of residence of withessevagit to the prosecution or any other relevant

fact that establishes good cause for such courgxeocise geographical jurisdiction over the

conduct.
82. This act shall take effect on the first dajNolvember next succeeding the date on
which it shall have become a law, and shall apply to offenses where the conduct constituting

the offense occurred on or after such date.
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25. Allegations of Previous Convictions Involvi@grtain Traffic Infractions
(CPL 200.60)

The Committee recommends that the Criminal ProeHaw be amended to allow a
prosecutor to file a special information after artanforms the parties that it will submit a lesse
included offense of a traffic infraction. This cigg would only affect those cases where the
defendant’s prior convictions would raise the lesseluded offense from an infraction to a
misdemeanor.

The Vehicle and Traffic Law sets forth a graduageldeme of criminal penalties
attendant to a conviction for driving while abilitppaired [DWAI] (seeVTL 81193(1)). First
and second offenses are traffic infractions. Adtliffense within 10 years, however, elevates the
offense to a misdemeanor and provides for sigmiflgastiffer penalties, including up to 180
days in jail. Several courts have held that ireotd sentence the defendant to the misdemeanor
penalties, a prosecutor must file an appropriatesatory instrument and prove, at trial, that the
defendant had twice before been previously condiofeDWAI (see People v. Gregi89
Misc.2d 310 [App Term, 2d Dept 2001Beople v. Lazaar3 Misc.3d 328 [Webster Just Ct
2004]); People v. Jamisqri70 Misc.2d 974 [Rochester City Ct 1996])).

When a defendant is initially accused of drivinglelintoxicated [DWI], however, the
accusatory instrument does not allege the defetsdamor history of DWAI because those
convictions are not relevant to a DWI charge. Vehee proof at trial later provides a reasonable
view that the defendant was impaired but not irdated, the court in its discretion may submit,
and at the request of a party must submit, thetessluded offense of DWAkgeCPL 300.50;
People v. Hoag51 NY2d 632 [1981]). If a defendant is then attqd of DWI, but convicted of
the lesser included offense of DWAI, there is catlgeno mechanism to elevate the traffic
infraction to a misdemeanor on the basis of thert#dnt’s prior driving record. This results in
an undeserved windfall for defendants who havestty of impaired driving.

The following proposed legislation insures thatdlieéendant’s prior driving history is
taken into account by providing the prosecutor \arhopportunity to file a special information
when a court agrees to submit a lesser includenhséf of a traffic infraction. The Committee
believes that by utilizing a special informatiorden CPL 200.60, an appropriate balance is
struck between protecting the defendant from aejugice that might result from the jury
hearing evidence of the defendant’s prior driviagard, and giving the People an opportunity to
prove the previous convictions before the lessduded offense is put before the jury.

Proposal

AN ACT to amend the criminal procedure law in relatto filing of a special information
alleging previous convictions involving certainfti@offenses.
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The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. Paragraph 4 of section 200.60 of timeical procedure law is renumbered to

paragraph 5, and a new paragraph 4 is added theret¢ad as follows:

4. Where the court informs the parties that it silbmit a lesser included offense that,

solely because of the defendant’s prior convictiovimuld raise the lesser offense from a traffic

infraction to a misdemeanor, the people may theeefife a special information pursuant to this

section. If the defendant admits the previous omion, that element of the offense shall be

deemed established, no evidence in support theragtbe adduced by the people, and the court

must submit the case to the jury without refergheeeto and as if the fact of the previous

conviction were not an element of the offense. dd@t may not submit to the jury any lesser-

included offense which is distinquished from thiepn$e charged solely by the fact that a

previous conviction is not an element thereofthdf defendant does not admit the previous

conviction, the court must allow the people an agpputy to prove the previous conviction

before the jury as a part of their case.

8 2. This act shall take effect on the first oMdmber next succeeding the date on which

it shall have become a law, and shall apply termthinal actions whenever commenced.
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26. Dismissal of Outstanding Traffic Infractions
(CPL 30.30)

The Committee recommends that the Criminal Proeetdaw be amended to authorize a
court to dismiss any traffic infraction that remeas the sole charge in an accusatory instrument
whose other charges were dismissed pursuant to30RB0.

Traffic infractions do not fall within the offensés which CPL 30.30 provisions apply
(seePeople v. Gonzaled68 Misc.2d 136 [App Term 1st Dept 1996]). Asabin the
Commentary to CPL 30.30, speedy trial provisionsdbapply to traffic infractions because
CPL 30.30(1)(d) specifically applies to “offenseaiid a traffic infraction is only a “petty
offense.”

In practice, especially in DWI cases, the prosacwilh often charge a defendant with
misdemeanor or felony criminal charges (i.e., VTI92 (2)) as well as a lesser included traffic
infraction (VTL 1192(1)). In cases where the pmser fails to timely announce readiness on
the more serious charges, and the defense filesc@ssful 30.30 motion, however, the court is
authorized to dismiss the misdemeanor or felonythut not the traffic infraction. Although
constitutional speedy limitations will still app{gee e.g., People v. Polite§ Misc.3d 18 [App
Term 1st Dept 2007titing People v. Taranovigt87 NY2d 442 [1975]), this generally permits a
much greater period of delay. In the end, by matdp able to dismiss the traffic infraction, the
case continues to languish in the criminal cowasgesting dockets and rarely being resolved on
the merits. To the extent that speedy trial rplesnote fair and efficient practice, it would be
helpful to grant courts the authority to dismissfic infractions at the same time the court is
compelled to dismiss all other charges in the saccesatory instrument.

By this measure, the Committee does not recommeasheral speedy trial rule for traffic
infractions. Instead, this measure provides thare/a traffic infraction is charged in the same
accusatory instrument with other charges, at leastof which is a violation, misdemeanor or
felony, any traffic infraction will not survive laer than the other, more serious, charges.
Notably, this measure keeps in place the currestdquiures for routine traffic infractions not
filed as part of more serious charges in an aconsatstrument.

Proposal

AN ACT to amend the criminal procedure law in relatto the speedy trial of certain traffic
infractions.

The People of the State of New York, representedkimate and Assembly, do enact as

follows:
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Section 1. Subdivision 3 of section 30.30 of themmal procedure law, as amended by
chapter 96 of the laws of 2006, is amended by @dainew paragraph (d) of subdivision 3, to

read as follows:

(d) Where a motion to dismiss all offenses chaigeth accusatory instrument must be

granted pursuant to subdivision one of this sectimd such accusatory instrument charges one

or more traffic infractions, such traffic infractio@r infractions shall also be dismissed.

§ 2. This act shall take effect on the first oM8mber next succeeding the date on which

it shall have become a law, and shall apply to icrnactions commenced after that date.
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27. Authorizing a 30-Day “Hardship Privilege” tau@lified Defendants
(VTL 81193(2)(e)(7)(e))

The Committee recommends that the Vehicle and i€rbffw be amended to authorize a
court to grant a hardship privilege to qualifyingfehdants to allow operation of a non-
commercial vehicle in the course of employmentifierinterim period before a conditional
license application can be entertained by the Casiomer of Motor Vehicles.

VTL 81193(2)(e)(7)(a) provides for the automateehse suspension at arraignment, “of any
person charged with a violation of subdivision tivag-a, three or four-a of section eleven hundred
ninety-two of this article who, at the time of atgs alleged to have had .08 of one percent eemo
by weight of alcohol in such driver's blood as shdwy chemical analysis of blood, breath, urine or
saliva, made pursuant to subdivision two or threseation eleven hundred ninety-four of this
article.”

If a defendant, however, can establish that theraatic suspension will impose an
“extreme hardship,” the VTL permits a court to drarthardship privilege” (VTL
81193(2)(e)(7)(e)). The statute defines extrenrddiap as “the inability to obtain alternative
means of travel to or from the licensee's employnwarto or from necessary medical treatment
for the licensee or a member of the licensee'sétmld, or if the licensee is a matriculating
student enrolled in an accredited school, collagenoversity travel to or from such licensee's
school, college or university if such travel is eggary for the completion of the educational
degree or certificate.

Significantly, the statute “does not encompassiwiitis definition inconvenience to the
defendant or any consideration of whether the disfiehis required, as a condition of
employment, to operate vehicles as a properly $edrdriver” People v. Correal68 Misc 2d
309 [Crim Ct, NY County 1996kee alsdeople v. HendersoiNYLJ, Oct. 24, 2006 at 24 col
3). InCorrea the defendant was a New York City firefighter whas required to maintain a
valid driver’s license for his employment, evenugb he did not drive any emergency vehicles
during the work day. IMendersonthe defendant’'s employment duties required himirice to
and from various job sites on a daily basis. Ithlmases, the respective courts held that the
statute did not authorize the court to grant ateohiicense for the defendant to drive while at
work even though holding a valid license was neaxgd®r their employment. In cases such as
these defendants risk loss of their employmentrbdfweir cases can be adjudicated.

The Commissioner of Motor Vehicles does have thequdo issue a conditional license
that allows a defendant to drive during work hageeVTL §81196(a)(2)). But the
Commissioner can only grant the conditional liceafter the defendant’s license has been
suspended for 30 dayseeVTL 81193(2)(e)(7)(d)). The Committee believeatth court should
have the authority to grant a hardship privilegappropriate cases to allow a defendant to use a
non-commercial vehicle where required for the deé’'s employment. This measure does not
allow the court to preempt the decision of the Cassioner of Motor Vehicles, but instead
provides the court with the authority to bridge ¢fa® until the defendant can apply to the
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Commissioner of Motor Vehicles for a conditionakinse. Significantly, the measure provides
that the hardship privilege will terminate when tlefendant is able to apply for a conditional
license from the Commissioner of Motor Vehicles.

Proposal

AN ACT to amend the vehicle and traffic law, inatbn to automatic suspensions of a license

The People of the State of New York, representedkimate and Assembly, do enact as

follows:

Section 1. Clause (e) of subparagraph (7) of papdg(e) of subdivision 2 of section
1193 of the vehicle and traffic law, as added gptar 47 of the laws of 1988, and amended by
chapter 251 of the laws of 2007, is amended to asddllows:

e. If the court finds that the suspension imposedymant to this subparagraph will result in
extreme hardship, the court must issue such sugpetsit may grant a hardship privilege, which
shall be issued on a form prescribed by the comaniss. For the purposes of this clause, “extreme
hardship” shall mean the inability to obtain altgime means of travel to or from the licensee's

employment, or necessary travel during the coufdbelicensee’s employmendy to or from

necessary medical treatment for the licensee oember of the licensee's household, or if the
licensee is a matriculating student enrolled iaeeredited school, college or university traveitto
from such licensee's school, college or univerkgych travel is necessary for the completiormef t
educational degree or certificate. The burden o¥ipg extreme hardship shall be on the licensee
who may present material and relevant evidencéndirfg of extreme hardship may not be based

solely upon the testimony of the licensee. In nen¢shall arraignment be adjourned or otherwise
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delayed more than three business days solely éoptinpose of allowing the licensee to present
evidence of extreme hardship. The court shall@gh fupon the record, or otherwise set forth in
writing, the factual basis for such finding. Therdiship privilege shall permit the operation of a

vehicle only for travel to or from the licenseeisgoyment, or for necessary travel during the adurs

of the licensee’s employment for a period of no@tban 30 daysyr to or from necessary medical

treatment for the licensee or a member of the &eels household, or if the licensee is a
matriculating student enrolled in an accreditedsthcollege or university travel to or from such

licensee's school, college or university if sucivét is necessary for the completion of the
educational degree or certificate. A hardship pege shall not be valid for the operation of a
commercial motor vehicle.

§ 2. This act shall take effect 30 days afterdhie on which it shall have become law.
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28. Clarifying the Dissemination Rules under tleg ®ffender Registration Act
(Correction Law 8168-1(6)(a))

The Committee recommends that the Correction Laarmbended to expressly clarify that
the Sex Offender Registration Act [SORA] prohildée enforcement agencies from releasing
certain information about level one sex offenderthe general public over the internet.

Under SORA, the risk level assigned to the offertigermines the breadth of
dissemination of information regarding the offenttethe public and law enforcement agencies.
When the law was first enacted, a level one desigméimited notification solely to law
enforcement agencies; thus, no information wasdigsated to the public. The law was
modified in 2006, however, and now permits law ecdément to disseminate information
regarding the offender “to any entity with vulndepopulations related to the nature of the
offense committed by such sex offender” (Correctiaw 8168-1(6)(a)).

The law does not expressly define an “entity witinerable populations” but elsewhere
in the statute the phrase is limited to “organaadi entities.” As provided in Correction Law
8168-I:

Such law enforcement agencies shall compile, maiatad update a listing of
vulnerable organizational entities within its juligtion. Such listing shall be
utilized for notification of such organizationsdisseminating such information
on level two sex offenders pursuant to this pagagr8uch listing shall include
and not be limited to: superintendents of schoothief school administrators,
superintendents of parks, public and private liespublic and private school
bus transportation companies, day care centersernyuschools, pre-schools,
neighborhood watch groups, community centers, @ggociations, nursing
homes, victim's advocacy groups and places of vip(€§lorrection Law §168-

1(6)(b)).

It has been reported that some law enforcementcaggem New York State interpret the
2006 statute to permit dissemination of informatiorvulnerable populations” by posting
information on a website open to the general publice Department of Criminal Justice
Services has not opposed this position. The Coraenitelieves that this interpretation is plainly
at odds with the statute and should be correcidns measure provides necessary clarification in
this area by tasking the Division of Criminal JostBervices with insuring that dissemination of
relevant information is appropriately limited.

Proposal

AN ACT to amend the correction law, in relatiornthe Sex Offender Registration Act
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The People of the State of New York, representedkimate and Assembly, do enact as

follows:

Section 1. Paragraph (e) of subdivision 2 of secti68-b of the Correction Law, as
added by chapter 192 of the laws of 1995, is ancttmlecad as follows:
e. The division shall require that no informatiocluded in the registry shall be made

available except in the furtherance of the provisiof this article, including, but not limited to,

requiring that law enforcement agencies not rel@gsemation about level one sex offenders to

the general public over the internet as provide@dmagraph a of subdivision six of one hundred

sixty-eight-1 of this chapter

8 2. This act shall take effect on the first oMdmber next succeeding the date on which

it shall have become a law.
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29. Authority to Unseal Records in the Interesiudtice
(CPL 160.50; CPL 160.55)

The Committee recommends that the Criminal Proeetaw be amended to authorize a
court to unseal records where justice requiren atice both to the adverse party and the
subject of the records.

In 2003, political demonstrators in New York Citgrtdcuffed themselves in a human
chain across Fifth Avenue, creating a huge trafscuption. The demonstrators were arrested
and later found guilty after a jury trial of obstting governmental administration in the second
degree and disorderly conduct. In advance oféhéesicing, the trial court asked the People to
provide the prior criminal records of the defendaand toward that end the prosecutor asked the
court to unseal various records which containedrmétion regarding the petitioner’s previous
political demonstration arrests. The records thatcunsealed related to violation convictions
and procedural dismissals; none were for acquittatismissals on the merits. The defendant’s
brought an Article 78 proceeding to challenge thartts unsealing order, and, on appeal from
the Appellate Division, the Court of Appeals vachtiee unsealing ordesée Katherine B. v.
Cataldo,5 NY3d 196 [2005]). The Court held that CPL 160v&3 intended to serve as a broad
sealing provision subject only to a few statutorgeptions. In a narrow and somewhat cramped
reading of those exceptions, the Court found neipran which would allow a prosecutor access
to sealed records after the commencement of ag@dowe The closest CPL Article 160 comes
is in the provision for making sealed records aldd to “a law enforcement agency upon ex
parte motion in any superior court, if such agetesnonstrates to the satisfaction of the court
that justice requires that such records be madiéablato it” (CPL 160.50(1)(d)(ii); CPL
160.55(1)(d)(ii)). The Court, however, limitedgtexception to the unsealing of records for
“investigatory purposes,” and suggested that thee$tigatory purposes” exception ceases upon
commencement of the criminal proceeding. The Ciwg limited prosecutorial access to sealed
records after commencement to the “singular circame®” where a defendant requests an ACD
in low level marijuana caseKdtherine B.5 NY3d at 205; CPL 160.50(1)(d)(i)).

The Committee believes thidatherine B has inappropriately narrowed the situations
where the court may unseal records. There are rowsdegitimate times when a court should
have the authority to unseal a record in the istevéjustice. However, recognizing thaten
parte application to unseal may lead to unwarranted alimggeorders, this measure provides that
an unsealing order must be made on notice to bethdversary and the subject of the records.
This will insure that the court is fully briefed aii the issues surrounding the application and
will, in contested cases, provide a record thatbmadequately reviewed by an appellate court.

Proposal

AN ACT to amend the criminal procedure law, in tigla to unsealing criminal records
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The People of the State of New York, representedkimate and Assembly, do enact as

follows:

Section 1. Paragraph (d) of subdivision 1 of &cii60.50 of the criminal procedure
law, as amended by chapter 169 of the laws of 18%Inended by adding a new subparagraph
(vii) to read as follows:

(vii) a party in a criminal proceeding if, on nagito the adverse party and the subject of

the records, the moving party demonstrates todtisfaction of the court that justice requires

that the records be made available to it in conoeetith the criminal proceeding; and

§ 2. Paragraph (d) of subdivision 1 of section.26®f the criminal procedure law, as
amended by chapter 169 of the laws of 1994, is dexkby adding a new subparagraph (vi) to
read as follows:

(vi) a party in a criminal proceeding if, on notiwethe adverse party and the subject of

the records, the moving party demonstrates todtisfaction of the court that justice requires

that the records be made available to it in conoeetith the criminal proceeding; and

83. This act shall take effect on the first dajNoivember next succeeding the date on

which it shall have become a law.
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30. Amending the Drug Law Reform Act [DLRA]
(Penal Law §70.30(1)(e))

The Committee recommends that defendants who atersmd to more than one
indeterminate or determinate sentence, at leasviowhich is a Class A drug felony, be eligible
for merging of the sentences under Penal Law §70.30

The 2004 Drug Law Reform Act (L. 2004, ch. 738jnisst notable for replacing life
sentences for Class A felonies with determinat¢éesmes. As with any major legislative reform,
however, consequences often arise that may beamdietl as the new statute is applied to
defendants in real-world situations. The Committage identified an issue that calls for
corrective legislation.

The measure involves the technical rules in calimgaentences for defendants who
have been sentenced to consecutive terms. Undentuules for calculating multiple
sentences, consecutive terms are often mergeddvatag of law under Penal Law §870.30(1)(e).
The aggregate maximum terms for consecutive cramesdded together and then, based on the
seriousness of the crimes, if the aggregate maxiexseeds a certain level, the law
automatically adjusts the maximum term to thatlleviéis provision, however, is not triggered
when one of the crimes is for a Class A felonye Téason for this exclusion is presumably
because A felonies have always carried mandatergdintences, and therefore no merger of
sentences was deemed either necessary or warrddlgss A drug felonies, however, no longer
carry a mandatory life term. Unfortunately, theRA did not address Penal Law §70.30(1)(e)
when it abolished life sentences for Class A deigrfies. Thus, as it stands now, a person who
has committed several violent crimes may be treatec harshly than one who has committed a
similar number of drug felonies, at least one ofalhs a Class A felony. This measure removes
that impediment.

Proposal

AN ACT to amend the penal law, in relation to arin calculating sentences that involve a
Class A drug offenses

The People of the State of New York, representeédeinate and Assembly, do enact as

follows:

Section 1. Subparagraph (i) of paragraph (eubéivision 1 of section 70.30 of the
penal law, as amended by chapter 3 of the law995,lis amended to read as follows:

(i) Except as provided in subparagraph (ii), (iiiy), (v), (vi) or (vii) of this paragraph,
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the aggregate maximum term of consecutive sentealted which are indeterminate sentences
or all of which are determinate sentences, impésetivo or more crimes, other than two or

more crimes that include a Class A felony havimyaximum term of life imprisonment

committed prior to the time the person was imprezbander any of such sentences shall, if it
exceeds twenty years, be deemed to be twenty yedess one of the sentences was imposed for
a class B felony, in which case the aggregate maxirierm shall, if it exceeds thirty years, be
deemed to be thirty years. Where the aggregatermamiterm of two or more indeterminate
consecutive sentences is reduced by calculatiore ppasuant to this paragraph, the aggregate
minimum period of imprisonment, if it exceeds oradflof the aggregate maximum term as so
reduced, shall be deemed to be one-half of theeggtg maximum term as so reduced;

§ 2. Subparagraph (ii) of paragraph (e) of subttin 1 of section 70.30 of the penal law,
as amended by chapter 3 of the laws of 1995, isidatkto read as follows:

(i) Where the aggregate maximum term of two orenmonsecutive sentences, one or
more of which is a determinate sentence and ongooe of which is an indeterminate sentence,
imposed for two or more crimes, other than two orercrimes that include a Class A felony

having a maximum term of life imprisonmenbmmitted prior to the time the person was

imprisoned under any of such sentences, exceedsytyears, and none of the sentences was
imposed for a class B felony, the following ruleésisapply:
(A) if the aggregate maximum term of the determersgintence or sentences exceeds
twenty years, the defendant shall be deemed tefveng a determinate sentence of twenty years.
(B) if the aggregate maximum term of the detern@rssntence or sentences is less than

twenty years, the defendant shall be deemed tetveng an indeterminate sentence the
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maximum term of which shall be deemed to be twgasays. In such instances, the minimum
sentence shall be deemed to be ten years or seadevof the term or aggregate maximum term
of the determinate sentence or sentences, whicieygesater.

8 3. Subparagraph (iii) of paragraph (e) of sviséhn 1 of section 70.30 of the penal
law, as amended by chapter 3 of the laws of 1%9&mended to read as follows:

(iif) Where the aggregate maximum term of two @renconsecutive sentences, one or
more of which is a determinate sentence and ongooe of which is an indeterminate sentence,
imposed for two or more crimes, other than two orercrimes that include a Class A felony

having a maximum term of life imprisonmeosbmmitted prior to the time the person was

imprisoned under any of such sentences, exceatisyhars, and one of the sentences was
imposed for a class B felony, the following ruleésisapply:

(A) if the aggregate maximum term of the determersgintence or sentences exceeds
thirty years, the defendant shall be deemed tebarg a determinate sentence of thirty years;

(B) if the aggregate maximum term of the detern@rggntence or sentences is less than
thirty years, the defendant shall be deemed teberg an indeterminate sentence the maximum
term of which shall be deemed to be thirty yearsuch instances, the minimum sentence shall
be deemed to be fifteen years or six-seventhseofehm or aggregate maximum term of the
determinate sentence or sentences, whicheverasegre

8 4. This act shall take effect on the first oMdmber next succeeding the date on which

it shall have become a law, and shall apply tsatitences imposed on or after that date.
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31. Codifying the Writ ofCoram Nobis
(CPL 450.65)

The Committee recommends that the wricofam nobide codified in a new section
450.65 of the Criminal Procedure Law.

New York did not recognize a procedure to colldig@tack a judgment of conviction
until 1943, when the Court of Appeals permittedrsan attack by resurrecting the “ancient writ
of coram nobis (see Lyons v. Goldsteig90 NY 19 [1943]). The writ, however, was of lied
availability and applied only to judgments secupgdraud, duress or mistake, and where the
court itself would have prevented entry of the juégt had it known the truth underlying the
conviction.

In 1970, the Legislature provided defendants wisttadutory basis to vacate a judgment
of conviction when it enacted CPL Article 440 aadd by so doing, replaced “all aspects of the
common law writs” covered by the statute (PeterderePractice Commentaries, p 246). Thus,
as of 1970, all writs to vacate a judgment of cotiwn, including the writ oEoram nobis
disappeared from New York State’s jurisprudence.

In People v. Bacher{69 NY2d 593 [1987]), however, the Court of Aplseavived the
writ, this time providing for its use when a defantclaimed ineffectiveness of appellate
counsel. Th&achertCourt held that the Legislature had never expyessblished the writ of
coram nobisvhen it enacted Article 440. Instead, it merelygmpted the writ in those areas
specifically covered by Article 440. The Court falthat because ineffective assistance of
appellate counsel is not among the eight groundedcating a judgment listed in CPL 440.10, a
writ of coram nobids an appropriate procedural mechanism for cdartse to allow for review
of such a claim.

By once again resurrecting the writ, however, mwiattacking the effectiveness of
appellate counsel fall outside the modern procédulas contained in Article 440. For instance,
under CPL 440.10(1)(c), “the court may deny a motivacate a judgment when . . . [u]pon a
previous motion made pursuant to this sectiondéfendant was in a position adequately to
raise the ground or issue underlying the presetiombut did not do so.” Without a similar
limitation on writs ofcoram nobisdefendants routinely file successive writs attagihe
effectiveness of their appellate counsel. Suckessive writs rarely have merit, yet without a
statute expressly limiting a defendant’s successseof the writ, a defendant may bring endless
successive writs. For each of these successivyg, \prosecutors are required to file reply briefs
and courts are required to review the often friuslsubstantive claims. The Committee believes
this is a needless waste of valuable resources.

This measure would promote the appropriate useeffdctive assistance of counsel
claims by limiting the motion to a single claimasatter of right. Second or subsequent
motions would still be permitted where the defertdast obtained leave of a judge of the
intermediate appellate court on a showing of “goadse.” The measure recognizes, however,
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the potential for injustice that could result ifl@fendant’s initial pro se claim were denied and if
the denial were used to foreclose an attorney sobsequently raising the issue. This measure
therefore allows an attorney to file an initial motattacking the effectiveness of appellate
counsel regardless of the prior pro se motions rbgdedefendant.

Proposal

AN ACT to amend the criminal procedure law, in tela to providing a statutory basis to vacate
a judgment of conviction on the ground of ineffeetassistance of appellate counsel

The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. The criminal procedure law is amendedduling a new section 450.65 to
read as follows:

8 450.65 Motion to intermediate appellate coufeative assistance of appellate

counsel. 1. At any time after the entry of anaade or partially adverse order of an intermediate

appellate court entered upon an appeal taken toistermediate appellate court pursuant to
section 450.10, 450.15, or 450.20, the defendagtmmve to set aside the order on the ground

of ineffective assistance or wrongful deprivatidrappellate counsel.

2. A motion made pursuant to subdivision one dhmlinade in the same intermediate

appellate court that heard the appeal in which selnas allegedly deficient.

3. A motion made pursuant to subdivision one isauthorized as of right where the

ground or issue raised upon the motion was preljaletermined by the intermediate appellate

court, provided, however, that the defendant mayyaior a certificate granting permission to

file a second or subseguent motion pursuant toigisiimh one upon a showing of good cause,

which shall include, but is not limited to, estahing that any previous motion made pursuant to

subdivision one was made by a defendant acting@®rand where the current application is

made by counsel. A certificate granting permiss$mfile a second or subseguent motion is an

order of one judge or justice of the intermediadpaedlate court in which the previous motion was

determined granting such permission and certififirag the case involves questions of law or fact

which ought to be reviewed by the intermediate Haisecourt.

82. This act shall take effect 90 days after d@lishave become law.
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32. Amending the E-Stop Law
(Penal Law 865.10, Corrections Law 8168-e )

The Committee recommends that the Penal Law anduixe Law be amended to
provide discretion for the court and parole boarchbdify certain conditions of probation or
parole for sex offenders.

In 2008, the Legislature enacted the “electroncuggy and targeting of online predators
act,” commonly referred to as the E-Stop law (L20€ 67). It requires all sex offenders to
provide the Division of Criminal Justice Serviceghanternet service account information and
internet "identifiers," such as e-mail addressekiastant messaging names. The laudable
purpose of the law is to empower social networlgitgs such as Facebook and MySpace to
purge sex offenders from registered user lists,edigttively ban sex offenders from accessing
these websites.

The E-Stop law also bars defendants over the a8 wfho have been convicted of an
offense against a minor, as well as all Level 3aféenders regardless of the victim's age, from
"using the internet” to communicate with a persoder the age of 18. The restriction must be
imposed as a mandatory condition of probation, lpasppost-release supervision. The only
exception allowed is for parents of minor childvemo are not otherwise prohibited from
communicating with their children.

The Committee believes that the single exceptionided under the current law does not
provide sufficient flexibility to courts and pardb®ards in appropriate cases. At least as applied
to minors who were not victimized by the defendant] who are not thought to be at risk, the
total ban on internet communication appears toveelbwoad. For instance, in the case of an 18
year-old convicted of misdemeanor sexual misconthwatving a 16 year-old classmate, the
defendant could share a bedroom with his 17 yehbaither in the family home, but would be
prohibited from e-mailing him under the E-Stop Law.

Banning sex offenders from using the internet tmicmnicate with minors for the
purpose of victimizing them is a praiseworthy goBut by not providing any method for an
individual to show that the statute is being used manner inconsistent with its intended
purpose, it creates unreasonable barriers to otbe@ppropriate conduct. This measure restores
limited discretion to judges and parole boarddlimainternet conduct with specified individual
minors.

Proposal

AN ACT to amend the penal law and the executive lawelation to conditions of probation
and parole for certain sex offenders

The People of the State of New York, representeskimate and Assembly, do enact as
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follows:

Section 1. Paragraph (b) of subdivision 4-a ofisa®5.10 of the penal law, as amended
by chapter 67 of the laws of 2008, is amendeddd es follows:

(b) When imposing a sentence of probation or camtid discharge upon a person
convicted of an offense for which registration aea offender is required pursuant to
subdivision two or three of section one hundretlysetght-a of the correction law, and the
victim of such offense was under the age of eightddhe time of such offense or such person
has been designated a level three sex offendengmirto subdivision six of section one hundred
sixty-eight-I of the correction law or the interveas used to facilitate the commission of the
crime, the court shall require, as mandatory camabtof such sentence, that such sentenced
offender be prohibited from using the internet¢oess pornographic material, access a
commercial social networking website, communicaité wther individuals or groups for the
purpose of promoting sexual relations with persamder the age of eighteen, and communicate
with a person under the age of eighteen when sfiehder is over the age of eighteen, provided
that the court may permit an offender to use theriret to communicate with a person under the
age of eighteen when such offender is the pareatoihor child and is not otherwise prohibited

from communicating with such child or when the ¢pur its discretion, expressly permits

communication with a person under the age of 16 afinsidering the stated position, if any, of

the parents or guardians of such minbiothing in this subdivision shall be construed a

restricting any other lawful condition of superaisithat may be imposed on such sentenced
offender. As used in this subdivision, a “commdrsaial networking website” shall mean any

business, organization or other entity operatimgehsite that permits persons under eighteen
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years of age to be registered users for the purplosstablishing personal relationships with
other users, where such persons under eightees geage may: (i) create web pages or profiles
that provide information about themselves wherdnsueb pages or profiles are available to the
public or to other users; (ii) engage in directeal time communication with other users, such as
a chat room or instant messenger; and (iii) comoataiwith persons over eighteen years of age;
provided, however, that, for purposes of this suisthn, a commercial social networking

website shall not include a website that permiessi0 engage in such other activities as are not

enumerated herein.

8 2. Subdivision 15 of section 259-c of the exe@taw, as amended by chapter 67 of
the laws of 2008, is amended to read as follows:

15. Notwithstanding any other provision of lawthe contrary, where a person is serving
a sentence for an offense for which registratioa aex offender is required pursuant to
subdivision two or three of section one hundredlyseight-a of the correction law, and the
victim of such offense was under the age of eightgdhe time of such offense or such person
has been designated a level three sex offendengmiro subdivision six of section one hundred
sixty-eight-I of the correction law or the interveas used to facilitate the commission of the
crime, is released on parole or conditionally reéebpursuant to subdivision one or two of this
section, the board shall require, as mandatoryitond of such release, that such sentenced
offender shall be prohibited from using the intéoeaccess pornographic material, access a
commercial social networking website, communicaité wther individuals or groups for the
purpose of promoting sexual relations with persamder the age of eighteen, and communicate

with a person under the age of eighteen when sfiehder is over the age of eighteen, provided
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that the board may permit an offender to use ttexnet to communicate with a person under the

age of eighteen when such offender is the pareatoihor child and is not otherwise prohibited

from communicating with such child or when the lahan its discretion, expressly permits

communication with a person under the age of 16 afinsidering the stated position, if any, of

the parents or guardians of such mindlothing in this subdivision shall be construed a

restricting any other lawful condition of superaisithat may be imposed on such sentenced
offender. As used in this subdivision, a “commdrsaial networking website” shall mean any
business, organization or other entity operatimgehsite that permits persons under eighteen
years of age to be registered users for the purpiosstablishing personal relationships with
other users, where such persons under eightees geage may: (i) create web pages or profiles
that provide information about themselves wherdnsueb pages or profiles are available to the
public or to other users; (ii) engage in directeal time communication with other users, such as
a chat room or instant messenger; and (iii) comoataiwith persons over eighteen years of age;
provided, however, that, for purposes of this suisthn, a commercial social networking

website shall not include a website that permitgaifo engage in such other activities as are not

enumerated herein.

83. This act shall take effect 30 days after itldteve become law.
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33. Examination Orders for Misdemeanor Cases
(CPL 170.10, 530.20, 530.40)

The Committee recommends that the Criminal Pro@Haw be amended to authorize a
court to commit a defendant to the custody of thexiff in connection with an order of
examination to determine whether the defendam isreapacitated person” as defined in CPL
730.10(1).

Currently, the Criminal Procedure Law provides tiha& court must order recognizance or
bail when a defendant is charged with a pendinglemseanor (CPL 530.20(1), CPL 530.40(1),
see alsdCPL 170.10 [7]). The only statutory exceptionhawizing a defendant to be committed
to the custody of the sheriff on a pending misdemeaharge is when the defendant has been
found, after a hearing, to have violated a famffgiase order of protection under CPL
530.12(11), or where the defendant has been cauvaftthe misdemeanor charge and is
awaiting sentence (CPL 530.45 (1)). Even wherkdvaecognizance is revoked because a
defendant fails to return to court, there is ndhatity to remand the defendant. In such cases,
the court is only permitted to issue another oaddrail or recognizance (CPL 530.60(1)).

Unique circumstances are often present when itaapgbat a defendant may be an
“incapacitated person” under Article 730. As agtical matter, defendants subject to an
examination order and who are released on baéargnizance are often reluctant to voluntarily
submit to an order of examination. In many cadefendants are content to return to court as
required but will refuse to submit to the examioati Cases therefore languish without
resolution of a critical threshold legal issue.n@onted with this problem, courts must either
remand the defendant in direct contravention oickat30 or set unreasonably high bail to
insure that the defendant will be appropriatelyneixeed. Either choice presents difficult ethical
issues for the court.

Although the Court of Appeals has yet to find jualienisconduct premised on a court's
having jailed a defendant for purposes of condgddim order of examination, it has, in dicta,
suggested that it may be miscondseteMatter of LaBelle(79 NY2d 350, 360-361 [1992]).

This is an unsettled area of law because CPL 782).200vides, in apparent conflict with CPL
530.20(1) that a court may direct “hospital confirent of the defendant” if the director of a state
hospital informs the court that confinement is sseey for an effective examination. No case
has yet to examined the precise contours of th#licbbetween Articles 530 and 730 on this
issue, and the Court lraBelledeclined to resolve the issue, preferring to "aaairoper case

and the proper parties” (79 NY2d at 361).

The current law therefore puts judges in a diffigdsition when confronted with a
misdemeanant who needs to be examined to detewhiether the defendant is fit to proceed.
This measure resolves that dilemma by allowingdgguto commit a defendant charged with a
misdemeanor for a period of 14 days and, on goadecahown, an additional 14 days in
connection with an order of examination. The Cotteribelieves that the measure strikes the
appropriate balance between the court’s interegtompt orders of examination and a
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misdemeanor defendant’s liberty interest.

Proposal

AN ACT to amend the criminal procedure law, in tigla to committing a defendant to the
custody of the sheriff for purposes of conductingpeder of examination pursuant to
CPL Article 730

The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. Subdivision 1 of section 530.20 ofd¢hminal procedure law, as amended by
chapter 996 of the laws of 1970, is amended to asadllows:

1. When the defendant is charged, by informatiompbfied information, prosecutor's
information or misdemeanor complaint, with an offeror offenses of less than felony grade

only, the court must order recognizance or baibviled, however, when in the course of a

proceeding the court issues an order of examinaiimauant to article 730 of this chapter, the

court may order that a defendant charged with aenreanor be committed to the custody of the

sheriff for a period not to exceed fourteen dayghe purpose of conducting the examination.

If, at the end of fourteen days, good cause has §ieewn to extend the order, the court may

extend the order an additional fourteen days. Wheatourt subsequently finds that the

defendant is not an incapacitated person pursaa#dtion 730.30 of this chapter, it shall issue a

securing order as provided in section 170.10 of ¢hiapter.

82. Subdivision 1 of section 530.40 of the crinhim@cedure law, as amended by
chapter 996 of the laws of 1970, is amended to asddllows:

1. When the defendant is charged with an offens#fenses of less than felony grade
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only, the court must order recognizance or baibvieled, however, when in the course of a

proceeding the court issues an order of examing@iwauant to article 730 of this chapter, the

court may order that a defendant charged with aeneanor be committed to the custody of the

sheriff for a period not to exceed fourteen daygstie purpose of conducting the examination.

If, at the end of fourteen days, good cause has §ieewn to extend the order, the court may

extend the order an additional fourteen days. Wheatourt subsequently finds that the

defendant is not an incapacitated person pursaoa#dtion 730.30 of this chapter, it shall issue a

securing order as provided in section 210.15 f ¢chiapter.

83. Subdivision 7 of section 170.10 of the crinhim@cedure law, as amended by
chapter 996 of the laws of 1970, is amended to asddllows:

7. Upon the arraignment, the court, unless it idseto make a final disposition of the
action immediately thereafter, must, as providesubdivision one of section 530.20, issue a
securing order either releasing the defendant ehherown recognizance or fixing bail for his

or herfuture appearance in the action or committing birher to the custody of the sheriff in

connection with an order determining whether thenidant is an incapacitated persercept

that where a defendant appears by counsel pursupatagraph (b) of subdivision one of this
section, the court must release the defendantarterown recognizance.

84. This act shall take effect 30 days after itldtave become law.
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34. Jury Trials on Cases Consolidated for Trial
(CPL 340.40)

The Committee recommends that section 340.40(8)eoCriminal Procedure Law be
amended to require that when a defendant is tmecbasolidated charges, at least one of which
entitles the defendant to a jury trial, all chargesst be conducted before the jury unless the
defendant waives a jury as to those charges.

Under New York law, a defendant has a right torg {ual for all cases charged by
indictment. Outside New York City, the defendalsbahas a right to a jury trial for all
misdemeanors charged by information, and within Nenk City for class A misdemeanors
charged by information. For informations that ¢eaan offense of lesser grade than a
misdemeanor, there is no right to a jury trial ahgve in the state.

Recently, the Court of Appeals addressed a defaisdaght to a jury trial in the context
of separate accusatory instruments that were imiadsingle trial People v. Almeterl2 NY3d
591 [2009]). InAlmeter the defendant was charged in two accusatoryuimsnts, one
containing a single misdemeanor for which the dddem had a right to a jury trial and the other a
single violation for which no such right existe@ihe trial court presided over a joint trial for
both charges, but then, over a defense objectinchted the deliberations by submitting only
the misdemeanor charge to the jury and reserviagitilation charge to itself. The jury
acquitted on the misdemeanor charge and the tnat convicted on the violation. In reversing
the conviction, the Court held that the trial caorproperly delayed informing the defendant that
it would be the trier of fact on the violation Uriibth sides had rested. The Court declined to
rule, however, on this issue of whether the bifteddact finding was acceptable on the basis of
two separate accusatory instruments.

CPL section 340.40(3) addresses the issue but s model of clarity. It provides that if
a single accusatory instrument contains two cha@eswhich entitles a defendant to a jury trial
and another which does not, the entire case gdeshtbe jury, and the defendant may not
demand a separate jury and bench trial. But tbeigion does not expressly apply to cases
where separate accusatory instruments are triagingle proceeding.

This measure provides that where a consolidatabiigrio be held before a jury, the jury
should consider all separately submitted chargemrdless of whether those charges carry an
independent right to a jury trial. The Committedidves that there is little substantive or
procedural benefit in having two fact-finders airagle trial simply because one of the charges
does not provide a right to a jury trial.

Proposal

AN ACT to amend the criminal procedure law, in tigla to a defendant’s right to a trial of
consolidated charges before a jury
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The People of the State of New York, representedkimate and Assembly, do enact as

follows:

Section 1. Subdivision 3 of section 340.40 ofd¢hminal procedure law, as amended by
chapter 996 of the laws of 1970, is amended to asddllows:

3. A defendant entitled to a jury trial pursuamstbdivision two, shall be so entitled
even though the information also charges an offéarsehich he or hers otherwise not entitled
to a jury trial. In such case, the defendant isamtitled both to a jury trial and a separate sng|

judge trial and the court may not order separaéstr Where two or more accusatory

instruments are consolidated for trial, at least ohwhich entitles the defendant to a jury trial,

the trial on all charges shall be before the junjess the defendant agrees to waive a jury in the

manner prescribed in subdivision two of section.3@0

§2. This act shall take effect immediately and Ist@ply to all actions in which trials are

commenced on or after the effective date of this ac
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35. Revising the Powers of Judicial Hearing Offsce
(CPL 120.10, 380.10, 380.20)

The Committee recommends that section 350.20 afriénal procedure law be
amended to permit a judicial hearing officer (JHOpreside over additional limited
proceedings.

Under current law, a JHO may conduct trials of afimins and, with a defendant’s
consent, class B and unclassified misdemeaseeCPL 350.20). Moreover, where a JHO
conducts a trial under CPL 350.20, a JHO has ttieodty to handle motions from verdict to
sentencing (CPL 370.10) and to sentence the defief@&L 380.10). The Committee believes
it would ease the congestion of many local crimgalrts if a JHO had the power, with the
consent of the defendant, to preside over sentemcagsgotiated pleas. This would result in one
less court appearance by the defendant in a busy gart and significantly reduce the workload
of the clerks in those parts. The measure is thereonsistent with the original purpose of the
JHO program, which was to utilize the servicesatited judges in order to alleviate backlog and
delay and “as a direct aid to Judges, freeing tiolgds to conduct more trialP€ople v. Scalza
76 NY2d 604, 608 [1990]).

Additionally, this measure would authorize a JH®émdle, again with the consent of the
defendant, violations of a sentence of conditialistharge. Under current practice, a defendant
who is in apparent violation of a sentence of cbodal discharge, must return to court on
numerous occasions to litigate the issue of thewan or to have the court monitor the
defendant’s progress while the violation is pendifipe process of returning to court and
waiting for a case to be called can pose seriotdshg on defendants and clogs busy court
parts. This measure would benefit the courtsdéfendant and the People by providing for
more timely adjudication of those violations.

Finally, the Committee also recommends that a JE@rbvided the authority to issue
and vacate bench warrants in the summons pared@timinal Court of the City of New York.
Although JHO'’s routinely preside over the summoad,wwhen a defendant fails to appear on a
case, the matter must be transferred to a judgeeatriminal court for issuance of the warrant.
This is done in a wholesale fashion at the enth@fcourt day and necessarily involves delay and
difficulty in retracting the warrant if the defemtashould appear in court shortly after the
warrant is issued. Further, if a defendant is lnntarily returned to the summons part on the
bench warrant, the defendant must be held whilenthier is again be transferred for a Criminal
Court judge to vacate the warrant. This oftenientangthy delay that could be avoided by the
simple expedient of allowing the JHO to handlewlzerant.

Proposal

AN ACT to amend the criminal procedure law, in tigla to the authority of judicial hearing
officers
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The People of the State of New York, representedkimate and Assembly, do enact as

follows:
Section 1. Section 120.10 of the criminal procedaw is amended by adding a new
subdivision 4 to read as follows:

4. For purposes of this article, where a judga lafcal criminal court is authorized to

issue a warrant of arrest, a judicial hearing effidesignated to serve in such court may also

issue such a warrant, and vacate it where necessamded the judicial hearing officer is

presiding in the summons part of the criminal catfithe city of New York and the warrant is

for a defendant’s arrest pursuant to section 156r&380.60 of this chapter.

§2. Subdivision 1 of section 380.10 of the crinhim@cedure law, as amended by
chapter 840 of the laws of 1983, is amended to asddllows:

1. In general. The procedure prescribed by ttiesapplies to sentencing for every
offense, whether defined within or outside of tkeag law; provided, however, where a judicial
hearing officer has conducted the trial pursuarseition 350.20 of this chapter, or where a

judicial hearing officer is otherwise authorizedot@nounce sentence in a case pursuant to this

article, all references to a court herein shall be deemfedances to such judicial hearing officer.
83. Section 380.20 of the criminal procedure lawarmended to read as follows:
§380.20. Sentence required. The court must pronounce sentence in every caseaw

a conviction is entered. If an accusatory instmine@ntains multiple counts and a conviction is

entered on more than one count the court must prareosentence on each count.

2. For purposes of this section, where the ceuatlbcal criminal court, a judicial

hearing officer designated to such court may progewsentence for the court, provided the
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sentence is in connection with a previously ent@ted of quilty or in connection with a

violation of a conditional discharge previously insed pursuant to section 65.05 of the penal

law.

84. This act shall take effect immediately.
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36. Amending the Sex Offender Registration Act as iaRs to Out-of-State Offenders
(Corrections Law §168-a)

The Committee recommends that section 168-a o€ treactions Law be amended to
correct an apparent error in the definition of eXlgally violent offender” as it pertains to out-of-
state offenders who establish residence in thte.sta

Correction Law section 168-a (1) defines a “serdler” to include a person
convicted of either a “sex offense” or a “sexuailgient offense” as those terms are
defined in 8168-a (2) and (3) respectively. Areaffer who has committed a “violent sex
offense,” however, is treated more harshly tharotiewho commits only a “sex offense.”
A “sexually violent offender,” for instance, musgister annually for life regardless of
the risk level ascribed and is never eligible toddeved from the duty to register
(Corrections Law 8§168-h (2)).

For offenders who have been convicted of crimebiwiNew York, determining
whether an offender has committed a “sex offensel ‘violent sex offense” involves a
straightforward reference to the Penal Law sedtieoffender was convicted of violating.
As applied to out-of-state offenders, however,dtatute provides that a “sex offense”
includes a conviction for “a felony in any otherigdiction for which the offender is
required to register as a sex offender in theglioton in which the conviction occurred”
(Corrections Law 8168-a (2)(d)(ii)). A “sexualljolent offense” is defined, in part, as an
offense in any other jurisdiction which includekadlthe essential elements of any such
felony provided for in paragraph (a) of this sulision . . .” If the definition ended there
the treatment of in state and out-of-state offemaeruld be consistent because paragraph
(a) of the subdivision simply enumerates the Peaal offenses which are denominated
violent for purposes of the statute. The defimitaf a “sexually violent offense”
continues, however, as follows:

or a felony in any other jurisdiction for which theferider is
required to register as a sex offender in whichdbeviction
occurred” (Correction Law 8168 (3)(bjmphasis supplied

The final phrase of the definition is thereforenitieal to the definition of a “sex
offense,” and therefore collapses the distinctietween violent and non-violent sex
offenses, at least as it applies to out-of-stafendiers who reside in New York.

The Committee believes that the likely intentiorsw@reserve the more serious
“sexually violent offense” category to out-of-statnvictions under statutes that match
the elements of sexually violent felonies under Néwk law, and that situation is
covered by the first part of Correction Law secti@8 (3)(b). The second part of the
sentence, which tracks the language of sectionalB@h(ii), was presumably included in
error. This measure therefore corrects that dyateleting the errant phrase.
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Proposal

AN ACT to amend the corrections law, in relatiorthe definition of a “sexually violent
offender” as applied to out-of-state offenders

The People of the State of New York, representetkimate and Assembly, do enact as

follows:

Section 1. Paragraph (b) of subdivision 3 of secli68-a of the corrections law, as
amended by chapter 11 of the laws of 2002, is asttimread as follows:

(b) a conviction of an offense in any other juregdin which includes all of the essential
elements of any such felony provided for in parpgréa) of this subdivision [or conviction of a
felony in any other jurisdiction for which the offéer is required to register as a sex offender in
the jurisdiction in which the conviction occurred].

83. This act shall take effect immediately.
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37.  Amending the “Safe Schools Against Violenc&ducation Act”
(CPL 380.90, 720.35(3))

The Committee recommends that sections 380.90 2085 of the Criminal Procedure
Law be amended to clarify that the mandatory schotfication provisions of the “Safe Schools
Against Violence in Education Act” applies onlydases where the student is sentenced to a
period of incarceration that will interfere withetlstudent’s school attendance.

In 2000, the Legislature enacted the “Safe Schagénst Violence in Education Act”
(L. 2000, c. 181). As part of the Act, the Legiste amended both CPL 720.35 and 380.90 to
provide for automatic notification “to the desigedteducational official of the school in which
such person in enrolled as a student” wheneverdest under the age of nineteen is convicted
of a crime or is the subject of a youthful offenddjudication. The purpose of the legislation was
to insure increased coordination between the cahjustice system and the school that a
defendant attends.

The unambiguous language of both statutes providegghe court must notify the school
in all cases regardless of the sentence the stuelegives. The Legislature, however, may have
intended a more narrow reach by wanting to limihd&tory notification only to cases where the
court’s sentence included a period of incarcerattian would force the student to be absent from
school. The Family Court Act explicitly providdsat mandatory reporting to schools only
occurs when the student is placed away from hiegohome. Although no such explicit
language can be found in the Criminal Procedure, lthg/practice commentary to CPL 380.20
provides that “[a]lthough the provision lacks damvith respect to whether it is limited to cases
where the youngster is sentenced to incarceratianctudes those who were held in detention
before conviction and then released upon sentenitiagparently only applies where the student
is sentenced to incarceration.” A similar notéoisnd in connection with the practice
commentary to CPL 735.20: “While new subdivisibree, read literally, appears to require
notification for all Youthful Offender adjudicatisrof students enrolled in public and private
schools, when read in conjunction with CPL 83880 the Family Court Act the intended
construction seems limited to cases where the yoaghbeen removed from the home and placed
elsewhere.”

Notwithstanding the opinion of the practice comnaeptsettled rules of statutory
construction provide that while courts are obligethterpret a statute to effectuate the intent of
the Legislature, “when the statute “is clear andmhbiguous, it should be construed so as to give
effect to the plain meaning of its words” (Peopter@. Harris v. Sullivan74 NY2d 305, 309
(1989)). Nor are courts permitted to legislatearmttie guise of judicial interpretation (People v.
Finnegan 85 NY2d 53, 58 (1995)). Thus, even though thgidlature might have intended
mandatory notification only in cases in which thedent is incarcerated, the absence of explicit
direction in the statutes has generated inconsgialication of the notification requirements of
sections 720.35 and 380.90.

This measure would promote a consistent applicatighe statutes by expressly limiting
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mandatory notification to instances where the ddd@nis unable to regularly attend school
because the court has imposed a period of incdéimera

Proposal

AN ACT to amend the criminal procedure law, in tigla to the Safe Schools Against Violence
in Education Act.

The People of the State of New York, representeskimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 380.90 ofd¢hminal procedure law, as added by
chapter 181 of the laws of 2000, is amended asvist|

2. Whenever a person under the age of nineteerisdmwrolled as a student in a public
or private elementary or secondary school is seet&for a crime, the court that has sentenced
such person shall provide notification of the catien and sentence to the designated

educational official of the school in which suchigm is enrolled as a student in any case where

the court sentences such person to a term of imdien that will prevent the person from

continuously attending scho®@uch notification shall be used by the designatkdational

official only for purposes related to the executidrine student's educational plan, where
applicable, successful school adjustment and ngerity the community. Such notification shall
be kept separate and apart from such student'slsguowrds and shall be accessible only by the
designated educational official. Such notificatgbrall not be part of such student's permanent
school record and shall not be appended to ordecun any documentation regarding such
student and shall be destroyed at such time asstudbnt is no longer enrolled in the school
district. At no time shall such notification be dder any purpose other than those specified in

this subdivision.
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8 2. Subdivision 3 of section 720.35 of the CriatiRrocedure Law, as added by chapter
181 of the laws of 2000, is amended as follows:

3. If a youth who has been adjudicated a youtbfignder is enrolled as a student in a
public or private elementary or secondary scholdburt that has adjudicated the youth as a
youthful offender shall provide notification of suadjudication to the designated educational

official of the school in which such youth is eneaol as a student in any case where the court

sentences the youth to a term of incarcerationviiibprevent the youth from continuously

attending school Such notification shall be used by the desighatiucational official only for

purposes related to the execution of the studedtisational plan, where applicable, successful
school adjustment and reentry into the communighShotification shall be kept separate and
apart from such student's school records and Baaktcessible only by the designated
educational official. Such notification shall na part of such student's permanent school record
and shall not be appended to or included in anymhe@ntation regarding such student and shall
be destroyed at such time as such student is getanrolled in the school district. At no time
shall such notification be used for any purposeiocthan those specified in this subdivision.

83. This act shall take effect 90 days after dlishave become law and shall apply to any
sentence imposed on or after the effective datkisfact.
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38 Orders of protection in youthful offender cases
(CPL 720.35(2))

The Committee recommends that section 720.35 oftiminal Procedure Law be
amended to insure that a final order of protecigssned in connection with a youthful offender
adjudication is not sealed for law enforcement pags.

When a defendant is adjudicated a youthful offen@&L 720.35(2) provides that “all
official records and papers, whether on file whk tourt, a police agency or the division of
criminal justice services, relating to a caseare.confidential and may not be made available to
any person or public or private agency . . .” #98, the legislature provided a limited exception
to this confidentiality provision as follows:

“. . . provided, however, that information regaglian order of protection or
temporary order of protection issued pursuant¢ticae 530.12 of this chapter or a
warrant issued in connection therewith may be raaetl on the statewide
automated order of protection and warrant regestgblished pursuant to section
two hundred twenty-one-a of the executive law dyitive period that such order of
protection or temporary order of protection is utl force and effect or during
which such warrant may be executed. Such confidentormation may be made
available pursuant to law only for purposes of dijating or enforcing such order
of protection or temporary order of protection. ”

By expressly excepting from the confidentiality yisions only those orders of protection
issued pursuant to 530.12, all orders of protedssned outside the limited exception (i.e.,
orders of protection issued under CPL 530.13) @ieeqjuired to be kept confidential. This
results in the sealing of the order of protectiself, even while the order of protection is in
effect. Consequently, a final order of protectissuied against a youthful offender in a non-
family context is difficult to execute, and the geat law could frustrate the very purpose of the
order; namely, to protect the safety and welfarthefperson for whom it is issued.

This measure maintains the general rule that recaghrding a youthful offender
adjudication should remain confidential in mostamges. Notably, the measure does not
broaden dissemination of any information to theljgulegarding the youthful offender
adjudication. Disclosure is permitted only to éxtent that, if applicable, the order of protection
may be maintained on the statewide registry of grdéprotection and may only be disclosed for
the purposes of adjudicating or enforcing the ardérus, the measure appropriately balances the
salutary effect of keeping records of youthful offers confidential with the legitimate safety
concerns of those for whom the order is issued.

Proposal

AN ACT to amend the criminal procedure law, in tiela to orders of protection in youthful
offender cases
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The People of the State of New York, representedkimate and Assembly, do enact as

follows:

Section 1. Subdivision 2 of section 720.35 ofd¢hminal procedure law, as amended by
chapter 217 of the laws of 1996, is amended to asddllows:

2. Except where specifically required or permitbgdstatute or upon specific
authorization of the court, all official recordsdapapers, whether on file with the court, a police
agency or the division of criminal justice servicesdating to a case involving a youth who has
been adjudicated a youthful offender, are confiddand may not be made available to any
person or public or private agency, other thardigggnated educational official of the public or
private elementary or secondary school in whichytheh is enrolled as a student provided that
such local educational official shall only have madailable a notice of such adjudication and
shall not have access to any other official recard$ papers, such youth or such youth's
designated agent (but only where the official rds@nd papers sought are on file with a court
and request therefor is made to that court ordierk thereof), an institution to which such youth
has been committed, the division of parole andobdgtion department of this state that requires
such official records and papers for the purposgaalying out duties specifically authorized by
law; provided, however, that information regardargorder of protection or temporary order of
protection issued pursuant to section 530.12 orl536f this chapter or a warrant issued in
connection therewith may be maintained on the wideeautomated order of protection and
warrant registry established pursuant to sectianttundred twenty-one-a of the executive law
during the period that such order of protectioteonporary order of protection is in full force
and effect or during which such warrant may be etezt Such confidential information may be
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made available pursuant to law only for purposeasdpddicating or enforcing such order of
protection or temporary order of protection anderehprovided to a designated educational
official, as defined in section 380.90 of this ctempfor purposes related to the execution of the
student's educational plan, where applicable, ssfekeschool adjustment and reentry into the
community. Such notification shall be kept sepagaie apart from such student's school records
and shall be accessible only by the designatedatidual official. Such notification shall not be
part of such student's permanent school recorghalil not be appended to or included in any
documentation regarding such student and shalebegal/ed at such time as such student is no
longer enrolled in the school district. At no tisieall such notification be used for any purpose
other than those specified in this subdivision.

§2. This act shall take effect immediately.
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39. Codifying the agency defense for drug offenses
(Penal Law 840.20)

The Committee recommends that the defense of agencgdified in the Penal Law. It
further recommends that the Legislature counterebalt in_People v. Davi$14 NY3d 446
(2009)) by authorizing a court to submit a charfyeriminal possession of a controlled substance
in the seventh degree where a defendant intergmsagency defense to the charge of having
sold a controlled substance and where there iasomable view of the evidence that the
defendant possessed the controlled substancedlijegged.

The agency defense has long provided that a perkoracts solely as an agent of the
buyer in a narcotics transaction cannot be condiofehe crime of selling narcotics or of
possessing them with intent to sell (People v. Lak Chong 45 NY2d 64 (1978§) It is not a
complete defense. Agency furnishes no defenseestohtrge of mere possession of a controlled
substance. People v. Ortiz6 NY2d 446 (1990). This is so because the agéefense only
negates the element of sale or intent to sell. Mé&person acts solely for the benefit of the
buyer of narcotics in a transaction, the Court pp@als has held that the person is simply an
agent transferring to the recipient that whichrg@pient in effect already owns or is entitled to
and thus the agent neither makes nor intends t@ makale, exchange, gift or disposal of
narcotics to the recipient. People v. SiefaNY2d 56 (1978). The defense is not meant to
relieve the agent of all responsibility; the Pdrel is directed primarily at sellers instead of
purchasers and generally imposes more severe gsnait the seller than upon the buyer in a
drug transaction, People v. Orti®6 NY2d 446; see aldeeople v. Feldmarb0 NY2d 500
(1990). The agency defense has the virtue of bsngistent with the statutory framework
because it requires the one who acts as the afjhr@ buyer incur criminal liability that is no
greater than that of the buyer. Id.

In Davis the Court of Appeals reaffirmed the rationaléhe&f agency defense, but
nonetheless limited its scope. It held that bec#@useossible to sell drugs without
concomitantly possessing them, criminal possessi@ncontrolled substance in the seventh
degree is not a lesser included offense of crinsafd of a controlled substance. Prior to Davis
however, it was common practice in many courtsughmut the state to submit a charge of
criminal possession of a controlled substanceersttventh degree to a jury whenever the
defendant put the issue of agency into the cabés practice provided a fair opportunity for the
jury to hold a defendant accountable for the crahsonduct the defendant normally concedes by
interposing an agency defense; namely, the cringioadiuct of the buyer. Following Dayis
juries will rarely be given the opportunity to deéeiwhether the defendant who presents an
agency defense is guilty of a sale or, if the de#es accepted, possession of the narcotics.
Instead, the jury must decide between convictiegdsfendant of the sale count, or acquitting
completely of the charge associated with that codstthe dissent in Davisoted, this
circumstance has the effect of undermining the a@gdefense. The jury will be asked to weigh

! The defense applies equally to the charges ahgetharihuana found in P.L. 8§ 221.35

to 221.55.
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the testimony that the defendant was an agentedbtiyer without having the ability to convict
the defendant of the charge the defendant eitkélytar explicitly admitted. The jury is likely

to either give less credence to the agency tesimoto convict of the charge submitted because
the jury does not wish to see a culpable defenslstintompletely free.

Both the prosecution and defense have an interegtding that a defendant’s culpability
is properly determined in cases involving the agatefense. This measure codifies the agency
defense as an affirmative defense and permitsuliission of criminal possession of a
controlled substance whenever the defendant petddfense in issue and there is a reasonable
view of the evidence to support it. The measuse ptovides alternative provisions depending
upon the drug sold. When the transaction invotiiessale of a controlled substance, the
appropriate lesser charge will be criminal possessf a controlled substance in the seventh
degree. However, when the sale involves marihu@eanterests of justice may vary and the
appropriate possession charge will turn on whetinere is a reasonable view of the evidence
supporting that lesser charge. The statute thmdges the court with the traditional discretion
to submit the possession charge that most closefggponds with the facts adduced at trial.
Finally, the proposal recognizes that the proseautr the defense may wish to avoid the
circumstance in which the jury is presented withrakr nothing choice concerning the agency
defense and it gives each of them the right toesgthat the lesser charge go to the jury. It
requires, however, that the election be made belfareleliberation begins so that the parties are
not able to engage in gamesmanship that would p#nem to abandon a strategy based on
developments during a jury’s deliberation.

Proposal

AN ACT to amend the penal law, in relation to ther lof agency

The People of the State of New York, representedkimate and Assembly, do enact as

follows:
Section 1. The penal law is amended by addingraseetion 40.20 to read as follows:

§ 40.20 Agency.

1. A person who acts solely as an agent of theruya sale of a controlled substance

cannot be convicted of the crime of selling thattoolled substance or of possessing it with

intent to sell.

2. Notwithstanding anything to the contrary ints@t 300.40(3) or 300.40(6) of the
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criminal procedure law, when the defendant plagassue at trial that he or she lacks culpability

for selling, or possessing with intent to selloatrolled substance, and there is a reasonable

view of the evidence to support the claim, as mtedifor in the preceding paragraph, that the

defendant, when he or she possessed the contsolltiance sold, was acting solely as an agent

of the buyer:

(a) the defendant is entitled, upon request, t@ g jury consider the crime of criminal

possession of a controlled substance in the sedenfitee during its deliberation. If the

defendant fails to request such a charge beforpitheetires to begin its deliberation, the right

to have the jury consider it is waived and any lt@syuconviction may not thereafter be

challenged on the ground the jury did not considieninal possession of a controlled substance

in the seventh degree.

(b) the prosecutor is entitled, upon requestaiehthe jury consider the crime of

criminal possession of a controlled substanceemsttventh degree. If the prosecutor fails to

make a request before the jury retires to delieetht right to have the jury consider the

seventh-degree possession charge is waived.

(c) when the court submits criminal possession @dr#rolled substance in the seventh

degree pursuant to this section, the offense bkeatbnsidered a lesser included offense with

regard to the greater offense under which it isa

3. A person who acts solely as an agent of theruaythe sale of marihuana cannot be

convicted of the crime of selling that marijuana.

4. Notwithstanding anything to the contrary intE®t 300.40(3) or 300.40(6) of the

criminal procedure law, when the defendant plasassue at trial that he or she lacks culpability
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for selling, or possessing with intent to sell, nu@na and there is a reasonable view of the

evidence to support the claim, as provided in tleegding paragraph, that the defendant, when

he or she possessed the marijuana sold, was adiiglg as an agent of the buyer:

(a) the defendant is entitled, upon request, t@ e jury consider the appropriate lesser

offense of criminal possession of marihuana amééfby section 221.10, 221.15, 221.20 or

221.25 of this chapter during its deliberation.eThal court shall in its discretion submit the

most appropriate classification of the marihuarergh based upon a reasonable view of the

evidence admitted during the trial. If the defamdails to request a marihuana possession

charge before the jury retires to begin its dellien, the right to have the jury consider it is

waived and any resulting conviction may not thamsdfe challenged on the ground the jury did

not consider such a charge.

(b) the prosecutor is entitled, upon request, i@hhe jury consider the appropriate

lesser offense of criminal possession of marih@endefined by section 221.10, 221.15, 221.20

or 221.25 of this chapter during its deliberatidrhe trial court shall in its discretion submit the

most appropriate classification of the marihuarna@l based upon a reasonable view of the

evidence admitted during the trial. If the progectrils to make a request before the jury retires

to deliberate, the right to have the jury consitierseventh-degree possession charge is waived.

(c) when the court submits criminal possession affijslana pursuant to this section, the

offense shall be considered a lesser included séfaith regard to the greater offense under

which it is charged.

82. This act shall take effect 30 days after itldt@ve become law and shall apply to all

pending trials where jury deliberations have natcgemmenced.
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IV. Pending and Future Matters

The Committee is currently considering several neasures. Among them is a
proposal to provide an affirmative defense to e of criminal possession of a weapon when
the weapon is a gravity knife. Under some circumsgs, it is inappropriate to attach criminal
liability where a person possesses a knife thatsrtee strict definition of a gravity knife under
PL §8265.00(5), but was not designed by the manufects a gravity knife. Knives that have
become worn over time, or simply can be manipuléted reasonably skilled police officer to
open with centrifugal force can subject an unwitfoossessor to prosecution for an A
misdemeanor or class D felony (where the persoré&es previously convicted of any crime).
The Committee is considering a proposal to addfaamative defense to criminal possession of
a gravity knife where the defendant can estabhshthe knife was not designed by its maker to
be a gravity knife and defendant did not know thatknife was a gravity knife.

The Committee will also consider a proposal to rfyottiie criteria for determining
whether a defendant is a second felony offenderg(RL.06) or second violent felony offender
(PL 870.04). As it now stands, when a defendactessfully challenges a sentence and is
resentenced, the date of the re-sentence is uskddmmining whether defendant qualifies as a
predicate felony offender for any new crimes. ds fbeen suggested that this gives an
unreasonable windfall to defendants who commit ngmes after the initial judgment of
conviction and before the resentence. Indeedndefds often challenge a prior conviction
solely in the hope that it can be disqualified gseaalicate offense. It has been proposed that the
rule be changed to provide that where an appealohviction undermines the sentence but not
the underlying conviction, the original sentenctedze used in determining whether a defendant
is a predicate felon.

The Committee is also considering new legislatroresponse tBeople v Concepcion
17 NY3d 192 (2011) anBeople \LaFontaing 92 NY2d 470 (1998). At suppression hearings
held in these cases, the People provided altemkggal theories to the trial court to justify
police conduct, and in both cases the trial coccepted one of their arguments but rejected the
other. On appeal following defendants’ convicticthe respective Appellate Divisions
disagreed with the reasoning of the trial coudeémying suppression, but nonetheless affirmed
on the alternate ground raised but explicitly regddy the trial court. In reversing the Appellate
Divisions, the Court of Appeals held that an intedmate appellate court lacks authority under
CPL 470.15 to consider alternate legal theorieshhd been raised but rejected by the trial court.
The dissent in Concepcion thought the majority weaedlessly restrictive and called for the
statute to be amended. The Committee is thereforsidering whether it is appropriate to call
for a legislative change.

Finally, as in past years, the Committee will beetidlly reviewing the numerous ideas
and suggestions that have been offered by judges@mjudicial personnel from around the
State to streamline and improve the fairness afioal court operations and procedures.
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V. Conclusion

The Committee will continue to meet regularly todst and discuss all significant
proposals affecting criminal law and procedure. éXress our gratitude to the Chief Judge, the
Chief Administrative Judge and the Judicial Confieeefor their support in achieving our shared
objective of improving the criminal law.
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