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L INTRODUCTION

The Local Courts Advisory Committee is one of the standing advisory committees
established by the Chief Administrative Judge of the Courts pursuant to section 212(1)(q) of the
Judiciary Law. The Committee advises the Chief Administrative Judge on all issues relating to
the operations of the New York City Civil Court, New York City Criminal Court, District Courts,
City Courts outside of New York City, and Town and Village Courts. The Committee also acts
as liaison with the professional associations of the judges and clerks of these Courts and
coordinates its actions and recommendations with other advisory committees established by the
Chief Administrative Judge. During 2006, the Committee was comprised of 14 members, all
judges, clerks, or attorneys of the local Courts. As in the past, the Committee considered a wide
range of issues, including practice and procedure, facilities, staffing and resources.

For 2007, the Committee recommends five new measures for inclusion in its legislative
program, including measures affecting the Civil Practice Law and Rules, Penal Law, and New
- York City Civil Court Act. These measures are based on the Committee’s own studies,
examination of decisional law, and suggestions received from the bench and bar, as well as
members of the public. The Committee also reviews and make recommendations with respect to
existing court rules.

The Committee welcomes comments and suggestions concerning issues that arise in the
local courts. Any comments and suggestions may be addressed to:

Hon. Jeremy S. Weinstein, Chair
_ Supervising Judge
New York City Civil Court, Queens County
89-17 Sutphin Boulevard
Jamaica, New York 11435



IL. NEW LEGISLATION

1. Dismissal of Abandoned Cases
(CPLR 3404)

This measure would amend the CPLR to authorize the automatic dismissal of a case in all
courts one year after the case is struck from a court’s calendar due to the plaintiff’s default on a
calendar call.

CPLR 3404 provides that a case “marked ‘off’ or struck from the calendar or unanswered
on a clerk's calendar call” that is not restored within one year “shall be deemed abandoned and
shall be dismissed without costs for neglect to prosecute.”

The problem is that the provision expressly limits itself to a “case in a supreme court or a
county court.” Until recently, the courts have strictly construed this language and held that the
CPLR does not apply to courts other than the Supreme or County Courts. See LoFredo v. CMC
Occupational Health Services, P.C., 189 Misc.2d 781, 782 (App. Term, 2d Dept. 2001)(finding
that CPLR 3404 “only applies to Supreme Court and County Court cases” and not the New York
City Civil Court ); Jeganathan v. O'Reilly, 195 Misc.2d 197, 200 (White Plains City Ct. 2003)
(finding that CPLR 3404 does not apply to the City Court) Moreover, although the local rules of
the Civil Court, District Court, and City Court authorize the court to dismiss an action due to the
plaintiff’s default on a calendar call or pretrial conference, the dismissal is not automatic. See 22
NYCRR § 208.14(b)(2) and (3); 22 NYCRR § 212.14(b)(3); 22 NYCRR § 210.14(3).

Recently, the limitation of CPLR 3404 to actions and proceedings in the Supreme and
County Courts was rejected by the Appellate Term in Chavez v. Seventh Avenue Corp., 10
Misc.3d 33, 35 (App. Term, 2d Dept. 2005). Rejecting its own precedent, see, e.g., LoFredo
v. CMC Occupational Health Services, P.C., 189 Misc.2d 781, 782 (App. Term, 2d Dept. 2001),
the Appellate Term held that CPLR 3404 applied to the Civil Court and it based its decision on
NYCCCA § 2101 which makes the CPLR applicable to proceedings in the Civil Court, provided
the CPLR does not conflict with the Civil Court Act. The Appellate Term, despite a strongly
worded dissent in Chavez, see 10 Misc.3d at 35-39 (Patterson, J.), found that CPLR 3404 does
not conflict with the Civil Court Act. Since the Uniform District Court, City Court and Justice
Court Acts all have a provision that is identical to NYCCCA § 2101, see UDCA § 2101; UCCA
§ 2101; UJCA § 2101, the reasoning in Chavez also extends to abandoned cases in these courts.

Amending CPLR 3404 to make it expressly applicable to actions and proceedings in all
courts would codify the result reached in Chavez.



Proposal

AN ACT to amend the civil procedure law and rules, in relation to the dismissal of
abandoned cases

The People of the State of New York, represented in Senate and Assembly. do enact as

follows:
Section 1. Rule 3404 of the civil procedure law and rules is amended to read as follows:
Rule 3404. Dismissal of abandoned cases. A case [in the supreme court or a county
court] marked "off" or struck from the calendar or unanswered on a clerk's calendar call, and not
restored within one year thereafter, shall be deemed abandoned and shall be dismissed without
costs for neglect to prosecute. The clerk shall make an appropriate entry without the necessity of
an order. |

§ 2. This act shall take effect on the thirtieth day after it shall have become a law.



2. Dismissal of Default Judgment
Applications in New York City Civil Court
(NYCCCA § 1402)

This measure would authorize the New York City Civil Court to deny an application for a
default judgment because the Civil Court does not have personal jurisdiction over the defendant.

Under CPLR 3215, which is made applicable to the Civil Court pursuant to NYCCCA §
1402, in order to obtain a default judgment, the applicant must submit proof that the underlying
claim has merit, that the defendant was served with the summons and complaint, and that the
defendant defaulted. See CPLR 3215(f). Aside from demonstrating that defendant was served
with the summons and complaint, the applicant need not show that the court has personal
jurisdiction over the defendant who does not reside in the jurisdiction.

Because it is a court of limited jurisdiction which is authorized to serve its process
statewide, the Civil Court frequently vacates default judgments that it issues against a defendant
in a dispute which has no contact with New York City. In addition to defendants who reside or
are found in New York City, under NYCCCA § 404, the Civil Court has personal jurisdiction
over non-resident defendants who transact business within New York City; who commit a
tortious acts within New York City; or who own, use or possess any real property in New York
City. Default judgments issued by the Civil Court against non-resident defendants over which
the Court does not have jurisdiction are subject to vacatur under CPLR 5015(a)(4). In short, due
to the limits on the jurisdiction of the Civil Court, the default judgment process creates an
administrative burden unique to the Civil Court.

Amending the Civil Court Act so as to require a showing on an application for a default
judgment that the Civil Court has jurisdiction over a non-resident defendant and authorizing the
Civil Court to deny an application where an inadequate showing has been made will result in a
larger number of Civil Court default judgments able to withstand a collateral attack under CPLR
5015 and encourage greater care in the decision to commence an action in the Civil Court.

Proposal

AN ACT to amend the New York city civil court act, in relation to default judgments

The People of the State of New York, represented in Senate and Assembly. do enact as
follows:
Section 1. Section 1402 of the New York city civil court act, as amended by chapter 344

of the laws of 1977, is amended by adding a new last paragraph to read as follows:



In addition to the nroo'f required by subdivision (f) of said section, the applicant shall file

an affidavit of the facts establishing that the court has jurisdiction of the person of the defendant
who was not served with a summons and complaint within the city of New York. The

application for a judgment by default shall be denied if the applicant fails to eétablish that the

court has jurisdiction of the person of the defendant.

§ 2. This act shall take effect on the first day of January next succeeding the date on

which it shall become a law and shall apply to all actions and proceedings commenced on or after

such effective date.



3. Protecting Court Proceedings from being
Improperly Influenced by Public Protests and
Demonstrations Held In Vicinity of Courthouse
(Penal Law § 215.50)

: This measure would protect all adjudicative proceedings -- not just jury trials -- being
held in a courthouse against being improperly influenced by protests and demonstrations
concerning that proceeding that are conducted on the public streets and sidewalks outside of a
courthouse. ‘

Subdivision 7 of section 215.50 of the Penal Law already makes it punishable as a
contempt of court in the second degree for a person on a public street or sidewalk within 200 feet
of a courthouse to call aloud, hold or display “placards or signs containing written or printed
matter” concerning proceedings within the courthouse. The purpose of these restrictions is to
prevent judges, jurors, and other court officials from being influenced by the demonstrations at or
near the courtroom at or prior to the proceeding. The problem however is that section 215.70
expressly applies to protests and demonstrations that concern the conduct of a jury trial. While
it is important to limit the influence of public protests and demonstrations concerning a court
case outside of a courthouse upon the judge, jury and witnesses participating in that very case,
there is no reason to limit this protection only to jury trials, and their participants. There are
other non-jury adjudicative proceedings, such as motions and special proceedings, which warrant
the same protection afforded to jury trials by section 215.50 of the Penal Law.

Amending section 215.50 of the Penal Law to apply to protests and demonstrations held
in the vicinity of a courthouse concerning all proceedings -- both jury trials and non-jury hearings

and adjudications -- conducted in the courthouse will protect the fair and impartial administration
of justice in all court proceedings.

Proposal
AN ACT to amend the penal law, in relation to criminal contempt in the second degree

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:
Section 1. Subdivision 7 of section 215.50 of the penal law is amended to read as follows:
7. On or along a public street or sidewalk within a radius of two hundred feet of ény
building established as a courthouse, he or she calls aloud, shouts, holds or displays placards or

signs containing written or printed matter, concerning the conduct of [a trial] an action or

H
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p_roceeding b_eing held in such courthouse or the character of the court or jury engaged in such
[trial] action or proceeding or calling for or demanding any specified action or determination by
such court or jury in connection with such [trial] action or proceeding.

§ 2. This act shall take effect on the first day of January next succeeding the déte on
which it shall become a law and shall apply to all actions and proceedings commenced on or after

such effective date.



4. Increasing Number of Commercial Small Claims that a
Single Applicant May File in a Month
(NYCCCA § 1803-A and 22 NYCRR § 208.41-a)

This measure would increase the number of commercial claims that the New York City
Civil Court is authorized to accept for filing from an applicant during a calendar month.

Currently, the Civil Court Act limits the number of commercial small claims filed by a
commercial claimant to five filings per calendar month. The capacity of the Civil Court to
process commercial claims has increased due to the decrease in the number of small claims filed
in that court. In 2005, for example, the number of small claims filings has dropped to 30,000
from 60,000 filings made in 2004.

Amending the Civil Court Act and a related provision of the Uniform Civil Rules for the
New York City Court to increase the number of commercial claims that a claimant is authorized
to file from five claims to fifty claims per month would enable the Civil Court to use existing
capacity to process additional commercial claims.

Proposal

AN ACT to amend the New York city civil court act, in relation to the filing of
commercial claims

The People of the State of New York. represented in Senate and Assembly. do enact as

follows:

Section 1. Subdivisions (a) and (b) of section 1803-A of the New York city civil court
act, as amended by chapter 62 of the laws of 2003, is amended to read as follows:

(a) Commercial claims other than claims arising out of consumer transactions shall be
commenced upon the payment by the claimant of a filing fee of twenty-five dollars and the cost
of mailings as herein provided, without the service of a summons and, except by special order of
the éourt, without the service of any pleading other than a required certification verified as to its

| truthfulness by the claimant on a form prescribed by the state office of court adminiétration and

filed with the clerk, that no more than [five] fifty such actions or proceedings (including the



instant action or proceeding) have been instituted during that calendar month, and a required
statement of its cause of action by the claimant or someone in its behalf to the clerk, who shall
reduce the same to a concise, written form and record it in a docket kept eépecially for such
pﬁrpose. Such procedure shall provide that the commercial claims part of the court shall have no
jurisdiction over, and shall dismiss, any case with respect to which the required certification is
not fnade upon the attempted institution of the action or proceeding. Such procedure shall
provide for the sending of notice of such claim by ordinary first class mail and certified mail with.
return receipt requested to the party complained against at his residence, if he resides within the
city of New York, and his residence is known to the claimant, or at his office or place of regular
employment within the city of New York if he does not reside therein or his residence within the
city of New York is not known to the claimant. If, after the expiration of twenty-one days, such
ordinary first class mailing has not been returned as undeliverable, the party complained against
shall be presumed to have received notice of such claim. Such notice shall include a clear

description of the procedure for filing a counterclaim, pursuant to subdivision (d) of this section.

Such procedure shall further provide for an early hearing upon and determination of such
claim. The hearing shall be scheduled in a manner which, to the extent possible, minimizes the

time the party complained against must be absent from employment.

Either party may request that the hearing be scheduled during evening hours, provided
that the hearing shall not be scheduled during evening hours if it would cause unreasonable

hardship to either party. The court shall not unreasonably deny requests for evening hearings if



