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1. Introduction

The Advisory Committee on Criminal Law and Procedure, one of the standing advisory
committees established by the Chief Administrator of the Courts pursuant to section 212(1)(q) of
the Judiciary Law, annually recommends to the Chief Administrative Judge legislative proposals
in the area of criminal law and procedure that may be incorporated in the Chief Administrative
Judge's legislative program. The Committee makes its recommendations on the basis of its own
studies, examination of decisional law and proposals received from bench and bar. The
Committee maintains a liaison with the New York State Judicial Conference, bar associations
and legislative committees, and other state agencies. In addition to recommending its own
annual legislative program, the Committee reviews and comments on other pending legislative

measures concerning criminal law and procedure.

‘ In 2006, the Legislature enacted into law versions of four measures proposed by the
- Committee:

1. Sections 530.12 and 530.13 of the Criminal Procedure Law were amended by
Chapter 215 of the Laws of 2006 to significantly extend the permissible duration of
a final order of protection issued by a criminal court at conviction.

2. Subdivision three of Penal Law section 70.00 was amended by Chapter 746 of the
Laws of 20006 to restore the provision establishing a “one-third of maximum”
limitation on the minimum period of an indeterminate sentence imposed on a class
C, D or E felony offense, which provision had been inadvertently deleted from the
statute when the Legislature made conforming changes to it as part of the 2004
“Drug Law Reform Act” (Chapter 738 of the Laws of 2004)."

3. Paragraph (a) of subdivision two of section 720.10 of the Criminal Procedure Law
was amended by Chapter 316 of the Laws of 2006 to conform the language of that
paragraph with Penal Law section 130.50 by replacing the now outdated reference
to the crime of “sodomy in the first degree” with a reference to “criminal sexual act
in the first degree.”

4.  Paragraph (e) of subdivision one of section 360.25 of the Criminal Procedure Law
was amended by Chapter 695 of the Laws of 2006 to clarify that, in a local criminal
court, as in a superior court, a prospective juror may be challenged “for cause” if he
or she served on a jury in a prior civil or criminal case involving the same
“incident,” rather than the same “conduct,” charged in the present case.

"This proposal and the two that follow were drafted and adbpted by the Committee in 2006,
As such, these proposals were enacted into law prior to their being formally included in the.
Judiciary’s legislative program for that year.



In this 2007 Report, the Committee recommends a total of 79 measures for enactment by
the Legislature. Of these, 72 measures have previously been proposed, and seven are new. The
new measures would:

. amend paragraph (b) of subdivision one of section195.10 of
the Criminal Procedure Law to permit a defendant charged
with a class A drug felony to waive indictment and consent to
be prosecuted by a superior court information;

. amend subdivision one of section 530.12 of the Criminal
Procedure Law and subdivision one of section 530.13 of the
Criminal Procedure Law to expressly authorize a criminal
court to issue a temporary order of protection where the
defendant in the case has been remanded;

. amend subdivision one of section 710.15 of the Criminal
Procedure Law to replace the existing provision, which
requires an accusatory instrument against an “apparently
eligible youth” to be filed “with the defendant’s consent” as a
sealed instrument, with a provision that would require the
automatic sealing of the instrument upon filing “unless the
defendant requests otherwise;”

. amend subdivisions one and three of section 410.91 of the
Criminal Procedure Law to clarify that a determinate
sentence of imprisonment imposed pursuant to Penal Law
section 70.70(3)(d) upon an “eligible defendant,” as that term

~ is defined in subdivision two of section 410.91, may, where
the court so directs, be executed as a sentence of parole
supervision;

. amend subdivision five of Correction Law section 703 to -
streamline the existing procedure for obtaining a certificate of
relief from disabilities from the State Board of Parole with
respect to a judgment of conviction entered in a federal court
in New York State;

. repeal section 215.54 of the Penal Law and section 776 of the
Judiciary Law, both of which provide, in substance, that the
imposition of a prior punishment for criminal contempt under
Article 19 of the Judiciary Law shall not bar a subsequent
prosecution for criminal contempt under the Penal Law based
upon the same conduct; and



. repeal section 400.19 of the Criminal Procedure Law and
amend section 200.62 of the Criminal Procedure Law and
section 70.07 of the Penal Law to conform the procedures in
second child sexual assault felony offender cases to the ruling
of the U.S. Supreme Court in Apprendi v. New Jersey (530
U.S. 466 [2000]).

Part II of this Report summarizes each of the measures previously submitted and explains
its purpose. Part III summarizes the new measures. In both Parts II and ITI, individual summaries

are followed by drafts of appropriate legislation. Part IV bneﬂy discusses some pending and
future matters under Committee consideration.



II. Previously Endorsed Measures

1. Discovery
(CPL Article 240)

The Committee recommends that Article 240 and other sections of the Criminal
Procedure Law be amended to effect broad reform of discovery in criminal proceedings. The
major features of this measure are (1) elimination of the need for a formal discovery demand; (2)
expansion of information required to be disclosed in advance of trial and reduction of the time
within which disclosure must be made; (3) modification of the defendant's obligations with
respect to notice of a psychiatric defense; and (4) legislative superseder of the Court of Appeals'
ruling in People v. O'Doherty, 70 N.Y.2d 479 (1987).

L. Elimination of demand discovery

Under current law, the prosecutor's duty to make disclosure is triggered by defendant's
service of a demand to produce (CPL §§240.20(1), 240.80(1)). This measuré amends section
240.20 of the Criminal Procedure Law to eliminate the need to make such a demand and to
provide instead for automatic discovery of the property and information included in section
240.20(1). Conforming amendments are made to sections 240.10, 240. 30 240.35, 240.40 and
240.60 of the Criminal Procedure Law.

Eliminating the requirement of a written demand would simplify and expedite discovery
practice. In an "open file" discovery system, a demand serves the useful purpose of identifying
those matters the defendant truly is interested in discovering and thus saves both parties time and
effort. New York, however, does not have such an open file system. Because discoverable
material is limited under New York law and is routinely requested and received, a demand is not
needed to identify the subject of discovery. The demand requirement rather is an unnecessary
step that results in delay during the time that demand papers generated from programs on office
word processors are exchanged by the defense and the prosecution. Recognizing the futility of
exchanging such boilerplate papers, many prosecutors already provide the automatic discovery
mandated by this measure.

II. Expedition and liberalization of discovery

Various committees of experts commissioned to study criminal discovery have concluded
that expedited and liberalized discovery is an essential ingredient to improving criminal
procedure. Expedited and liberalized discovery promotes fairness and efficiency by: providing a
speedy and fair disposition of the charges, whether by diversion, plea, or trial; providing the
accused with sufficient information to make an informed plea; permitting thorough trial
preparation and minimizing surprise, interruptions and complications during trial; avoiding
unnecessary and repetitious trials by identifying and resolving prior to trial any procedural,



~ collateral, or constitutional issues; eliminating as much as possible the procedural and

* substantive inequities among similarly situated defendants; and saving time, money, judicial
resources and professional skills by minimizing paperwork, avoiding repetitious assertions of
issues and reducing the number of separate hearings. A.B.A. Standards for Criminal Justice
§11.1 (1986). See also National Advisory Commission on Criminal Justice Standards and Goals,
Courts §4.9; Judicial Conference Report on CPL, Memorandum and Proposed Statute Re:
Discovery, 1974 Sess. Laws of N.Y ., p. 1860.

This measure seeks to accomplish the foregoing objectives by streamlining and
expanding discovery. It would expedite discovery by requiring automatic disclosure by the
prosecutor, within 21 days of arraignment or at the next court appearance after arraignment,
whichever is later, of all property that the prosecutor currently is required to disclose under
section 240.20. This would reduce the 45 day delay under current law, whereby defense counsel
must demand discovery within 30 days after arraignment and the prosecutor has up to 15 days
thereafter to comply (CPL §240.80).

In addition, the measure creates a new section 240.21 which, inter alia, would require the
prosecutor to disclose, within 21 days of arraignment or at the first court appearance thereafter,
whichever is later, all Rosario material (i.e., written or recorded statements of all witnesses that
the prosecutor intends to call at a pretrial hearing or trial), including the grand jury testimony of
all such witnesses (proposed section 240.21(d)). However, in recognition of the fact that
disclosure of this material at such an early stage in the proceedings may endanger the security of
a witness or compromise an ongoing investigation, specific redaction provisions are included in
this new section. The prosecutor would be authorized to redact any information that serves to
identify with particularity a person supplying information relating to the case, except for law
enforcement officer witnesses acting in other than an undercover capacity and other witnesses
whose identity has already been disclosed to the defense (proposed section 240.21(3)). Similarly,
the prosecutor would be authorized to redact information that would interfere with an ongoing
investigation (with the same exceptions), but upon the defendant's application, the court could
order disclosure of the redacted information (proposed section 240.21(2)). By contrast, the
measure expressly provides that the court may order disclosure of redacted information that
serves to identify a witness only "if otherwise authorized by statutory or decisional law"
(proposed section 240.21(3)).

Under current law, the defendant must serve and file all pretrial motions within 45 days
of arraignment (CPL §255.20(1)). This measure would amend section 240.90(2) to provide that
pretrial motions with respect to material that the prosecutor has disclosed pursuant to article 240
must be served within 30 days after the prosecutor has disclosed the material that is the subject of
the motion. A defendant is in a much improved position to assert effective pretrial motions after
having had an opportunity to review the prosecutor's discovery materials. In certain cases,
motions otherwise asserted as part of an omnibus application will not have to be made, thereby
conserving judicial resources. Under this measure, the defendant's duty to file pretrial motions as
to discoverable material would be delayed only for as long as the prosecutor delays in providing



