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:
CHAUTAUQUA COUNTY

FAMILY COURT

_____________________________________________________         

In the Matter of







NOTICE OF











MOTION











Docket No.:






Respondent.

_____________________________________________________

SIRS:


PLEASE TAKE NOTICE, that upon the annexed Affidavit of ________________, Esq., duly sworn to on the _____ day of _________________, 20__, and upon all of the proceedings heretofore had herein, a Motion will be made in this Court on the ___ day of _________________, 20__, at _______________________________, New York at 9:30 in the forenoon of that day or as soon thereafter as counsel can be heard, for Orders granting the relief requested in the Affidavit annexed hereto, together with such other and further relief as may be just and proper under the circumstances herein.

DATED:
__________________







Yours, etc.







_________________________________________







__________________________, Esq.







Law Guardian for Respondent







___________________________







___________________________







Telephone:__________________

STATE OF NEW YORK
:
CHAUTAUQUA COUNTY

FAMILY COURT

_____________________________________________________

AFFIDAVIT IN

In the Matter of 







SUPPORT OF




NOTICE OF



MOTION











Docket No.:






Respondent.

_____________________________________________________

STATE OF NEW YORK

) 

COUNTY OF CHAUTAUQUA
) ss:


___________________________, Esq. being duly sworn, deposes and says:


1.
I am an attorney at law and Law Guardian licensed to practice in the State of New York and am the attorney who is representing the Respondent herein.


2.
The above named Respondent was charged with _____________________________ alleging that on or about ________________ he/she did commit said offenses.


3.
The Respondent entered a denial on or about ____________________ and is presently awaiting a hearing on the stated charges. 


4.
This Affidavit is made in support of a number of different forms of relief.  The allegations set forth herein are made upon personal knowledge and upon information and belief and in the latter category, the source of, and grounds for such information and belief are a review of the relevant proceedings had herein, investigation notes compiled by counsel and/or discussions had with the Respondent.  The Affidavit is divided into a number of different subheadings each requesting an Order granting specific forms of relief requested.

A. 
DISCOVERY AND INSPECTION.


5.
Pursuant to §331.2(1)(a) of the Family Court Act, the Respondent demands discovery and inspection of any written or recorded statements, admissions or confessions made or alleged to have been made by him, or any summaries, synopses, notes, memoranda or resumes thereof, regardless of whether such statements were reduced to writing or will be testified to by a witness for the Presentment Agency.  This request and all other requests contained under this sub-heading are made for any material which is in the possession, custody, or control of the County Attorney herein, or is known by him to exist, or should by the exercise of due diligence, become known to him to exist.


6.
With respect to those items of which the Court, in its discretion does not permit discovery, it is requested that the Court, in the interests of Justice, require the Presentment Agency to disclose the existence of such items and whether or not such items have been used in the investigation and preparation of this case, and further, whether or not the Presentment Agency intend to use such items at trial.


7.
It is requested that the Presentment Agency conduct a Hearing pursuant to §240.43 of the CPL which shall notify the Respondent of all specific instances of the Respondent’s prior uncharged criminal, vicious or immoral conduct of which the Presentment Agency has or may have the intention of using to impeach the credibility of the Respondent.  Such Hearing should be conducted prior to commencement of jury selection herein. 


8.
It is respectfully requested that an Order of the Court directing discovery contain admonition pursuant to §331.5 of the Family Court Act that the Presentment Agency has a continuing duty to disclose materials of which it may later become aware.   That any future disclosures made by the Presentment Agency be made solely to the Court and to the Law Guardian and that the contents of any materials not be made public or available to any other person.  These items are material to the preparation of this defense and that the request for them is reasonable:



a.
Any and all items of evidence taken from the Respondent, his personal effects, or other places in which he had a proprietary or possessory interest or an expectation of privacy or in which it is alleged that he committed the crimes charged in the indictment or in which various law enforcement officers conducted a search and seizure acting either with or without a warrant or appropriate Court Order.  Respondent also requests a Court hearing to determine the legal basis of any such search and seizure herein.



b.
Any and all charts, diagrams or other graphic representations of person, places or things made, acquired or used in the course of the instant investigation.



c.
Any and all reports of other scientific analysis which have been made in conjunction with the investigation.



d.
Any and all statements made by Respondent.



e.
Any and all photographs used to effect an identification of the Respondent as the perpetrator of the alleged crimes and who identified the Respondent.



f.
Any and all reports, records, memoranda or notes relating to the identification of this Respondent, including, but not limited to, those notes reflecting a description of this Respondent which were used to select the aforementioned identification photographs, the dates, times, places and circumstances of any identification proceedings as well as the results of such proceedings.



g.
Any and all criminal records of the victims of the herein case and any and all information, notes, and reports concerning any criminal investigation of the victims, that may not have resulted in arrests.



h.
Any and all electronic recordings, or transcriptions of same, made or acquired in the course of the instant investigation.



i.
It is further respectfully requested that the defense be permitted to observe and where necessary, copy and photograph, any and all items of evidence whether or not they are intended to be used by the prosecution herein, or any other items seized from any premises herein.


9.
It is reasonable to reveal these matters to the defense, since they are readily catalogued by the Presentment Agency, are in their possession, and therefore, are easily available for inspection by the Law Guardian.


10.
That it would be a deprivation of the Respondent’s right to counsel to expect the Respondent to wait until trial to examine or use any of the afore-described items in establishing its case or in testing the Presentment Agency’s case.  It is therefore required that all evidence be disclosed on a continuing basis and, at the minimum, 24 hours prior to its use at a trial.


11.
With respect to those items of which the Court in its discretion does not permit discovery, it is requested that the Court, in the interests of justice, require the Presentment Agency to disclose the existence of such items, and whether or not such items have been used in the investigation and preparation of this case, and further, whether or not the Presentment Agency intends to use such items at trial.


12.
That in the alternative, if leave to inspect the files of the Presentment Agency is denied to defense counsel, then the Court is respectfully requested to review the material in possession or control of the Presentment Agency in camera in order that the discretion of the Presentment Agency is not abused in adversary proceeding.


13.
Subsequent to in camera review, the Respondent requests the Court to turn over to him any and all material necessary to adequately conduct his defense, and in the interests of justice and in order to insure a fair trial in accordance with the requirements of due process of law under the U.S. and NYS Constitutions, to order the entire file and records of the Presentment Agency in this matter sealed and retained by the Court for inclusion with the record on any appeal that may be taken.


14.
The defense specifically reserves the right to withdraw any of the requests set forth under subdivision (1) of §240.40 and made herein, if the Court should condition the granting of such relief upon reciprocal discovery by the Presentment Agency.

B. 
POLICE REPORTS.

15.
The Respondent further moves for copies of any and all police reports, radio logs, or other similar compilations or notations made in connection with this matter or any other such notes or memoranda which recite matters of fact concerning the events leading to the Respondent’s arrest on the instant charges.  Such a grant has been fully authorized by a number of Courts and those courts have declared that such factual matters are part of Discovery and not to be exempted as theories or work product.


16.
Obviously, the information contained in these reports is material to the proceeding and the production of these reports is entirely reasonable.  The materials set forth in any such routine police reports consist for the most part of historical facts reported by the police at the time when the events in question actually occurred and at a time when the Respondent was not able to prepare similar written recollection of the events.  It would certainly cause the Presentment Agency absolutely no prejudice if they were made to provide this information.  In short, to grant this relief is clearly reasonable and utterly consistent with past precedent. 

C.
BRADY MATERIAL.

17.
Brady v. Maryland, 373 U.S. 83 (1963) has established a constitutional mandate that the prosecution disclose to the Respondent any materials or information within his control which might prove favorable to the Respondent at the time of the trial or which would tend to exculpate the Respondent including but not limited to statements or testimony, witnesses, papers, reports, or any other tangible items of evidence.  A request for such material is made pro forma.


18.
That all materials the prosecution possesses be submitted to the Court so that an objective determination can be made as to which items are within the purview of the preceding demand. 


19.
That any evidence found favorable to the Respondent be delivered to him before trial and in sufficient time to permit further investigatory leads to be pursued.


20.
In the case at bar, it is impossible and indeed not required to make specific request for all available Brady material, particularly because much of that material may be totally unknown to the defense.  However, compliance with the dictates of Brady should at least include disclosure of the following:



a.
Any written or recorded statements, admissions, or confessions made by any witnesses which may exculpatory or otherwise favorable to the defense, or any summaries, synopses, notes, memoranda, or resumes thereof, regardless of whether the prosecution intends to use such statements at trial.



b.
The names and addresses of such witnesses and the names and addresses of anyone else who is favorable to this defense.



c.
Any and all written statements made by any witnesses who have been interviewed by an agent of the prosecution in connection with the subject matter of this case whom the prosecution does not intend to call at trial, regardless of whether or not such statement has been signed or otherwise adopted or approved by said witness.



d.
Any stenographic, mechanical, electrical or other recordings or a transcript thereof which is an account of an oral statement by such witness to an agent of the prosecution.



e.
Any notes, memoranda, summaries, reports, or statements of any kind prepared in connection with the investigation of this case which are in any way favorable to the defense, including notes prepared by the prosecution or any of its agents in connection with either the review of documents or the interview or other conversations with witnesses or other individuals contacted in connection with this case.



f.
The substance of any deals or understandings entered into between individual who may serve as witnesses or consultants or sources of information to any law enforcement agency whereby said individual may accept immunity or other favorable treatment in return for their cooperation or testimony in this or any other prosecution.



g.
Any and all prior records of any witnesses intended to be utilized in any fashion by the prosecution, or any other such information demonstrating the commission on their part, or participation in any so-called “bad acts” or other instances of immoral or criminal conduct or conduct indicating a lack of veracity.



h.
Any and all statements, memoranda, or other similar notations or information which would in any way reflect inconsistent statements made by any witnesses contacted by the prosecution, or that such individual engaged in lying, or other conduct calculated to conceal the truth or improperly reflect the facts.



i.
Any information, tending to indicate that information supplied by a particular document or witness which contradicts or is contradicted by a different document or witness.



j.
Any evidence, testimony, information, transcripts or statements indicating that any prospective prosecution witness on any occasion gave false, misleading or contradictory information regarding the charges at bar to any persons involved in law enforcement or to their agents to informants.



k.
Any information recounting a misidentification of the Respondent as a perpetrator of the crimes charged, and any information indicating a failure on the part of any individual to identify the Respondent as the perpetrator of the crimes charged. 



l.
Any information to the effect that all or some of the evidence which may be utilized by the Presentment Agency at trial was illegally obtained or improperly obtained, or was obtained even partially as a result of the improper acquisition of some other evidence or information.



m.
Any information indicating that the Respondent did not personally participate in the actual commission of the alleged crime.


21.
Wherefore, it is respectfully requested that the material prayed for herein be in all respects granted.

C.
WITNESSES’ STATEMENTS.

22.
Where a witness takes the stand in a criminal proceeding in support of the Presentment Agency’s case, the defense is entitled to acquire, for purposes of cross-examination, any prior statements made by or testimony given by a witness and copies of any reports, notes, or memoranda made by law enforcement officers and in control of the Presentment Agency which would reflect the substance of previous information given by these witnesses.


23.
The Respondent requests that such material be provided 24 hours in advance of the presentation of each such witness on the grounds that the right to examine prior statements and materials is meaningless where a defense attorney is afforded only a few minutes to pursue statements and other materials originating with a witness when that witness has already been sworn and testified and is presently on the stand.

D.
EXTENSION OF TIME.

24.
Information disclosed by the present motion may very well lead to other avenues of discovery or procedure not presently known to the Respondent or his counsel.


25.
Accordingly, the Respondent respectfully requests that he be permitted to have an extension of time for any motions based upon the information developed and disclosed by the present motion.

E.
BILL OF PARTICULARS.

26.
Pursuant to FCA §330.1, the Respondent moves for an Order compelling the Presentment Agency to file with this Court and serve upon the Respondent a Bill of Particulars relating to these charges, setting forth various items of factual information desired by the Respondent which pertain to the charges and which are not recited in the papers and which, if not provided to the Respondent, will prevent him from adequately preparing or conducting his defense.



a.
With regard to the charge of ____________________________________ §____:




1.
State the exact time and place, as well as by whom, the Respondent was identified as the perpetrator of the crime(s) alleged.




2.
State the exact time and place that the alleged crime(s) occurred.




3.
State the exact location or locations at which the Respondent was first observed.




4.
State the name(s) of the person(s) who first observed the Respondent. 




5.
State how long the Respondent was observed by these persons.




6.
State the names and addresses of all those who were witnesses to the incident.


27.
At the time of the hearing of this Motion for a Bill of Particulars, counsel for the defense may request other details to be furnished which are relevant to this case and which are necessary for the proper preparation of the defense.

F.
SANDOVAL HEARING.

28.
The Respondent requests that a hearing be conducted pursuant to People v. Sandoval, with regard to any offenses or prior bad acts which the prosecution may wish to attribute to the Respondent.

G.
HUNTLEY HEARING.

29.
Depending upon the Court’s granting of the relief suggested in these papers, the Respondent respectfully requests that a hearing be conducted pursuant to People v. Huntley, with regard to admissibility and voluntariness of Respondent’s statements in relation to the crime(s) he is charged with.

H.
MAPP HEARING.
30.
Respondent moves to suppress the items of physical evidence that were recovered by law enforcement personnel as having been unlawfully recovered by such law enforcement personnel, or in the alternative requests a Hearing be conducted pursuant to Mapp v. Ohio to determine the lawfulness of that recovery.

I.
DUNAWAY HEARING.

31.
Respondent moves to suppress any evidence concerning any out of court identification that was obtained from any witness by law enforcement personnel, as the fruit of an unlawful arrest of the Respondent that was effected by law enforcement personnel without sufficient probable cause or in the alternative, a hearing conducted pursuant to Dunaway v. New York to determine the lawfulness of that arrest and subsequent identification.

J.
WADE HEARING.

32.
Depending upon the Court’s granting of the relief in these papers, the Respondent respectfully requests that a hearing be conducted pursuant to United States v. Wade wherein Respondent may have been denied his right to a fair and impartial lineup identification. 


33.
The Presentment Agency herein has put Defense on notice that Respondent was subject to a “photo array” regarding the arrest.

K.
ROSARIO MATERIAL.

34.
The Respondent herein specifically demands that all materials required to be made available to the Respondent prior to the commencement of trial under FCA §331.4(1) and  People v. Rosario, be provided to the Respondent immediately.  In the event the Court denies this Motion, the Respondent demands that such materials be provided in a reasonable time prior to each and every hearing conducted prior to the commencement of trial.

L.
OTHER MOTIONS.

35.
Depending upon the Court’s granting of relief requested in these papers, the Respondent reserves the right to make further and additional motions which may be required in light of the Court’s ruling on the relief sought herein.

M.
DISMISSAL OF PETITION.

36.
The Petition is defective in that it fails to assert facts supporting every element of the offense charged in each count and the Respondent’s commission thereof.


37.
The Respondent moves for dismissal of the Petition in the interests of justice.


WHEREFORE, it is respectfully requested that the Court grant the relief requested in the enumerated sections of the Omnibus Motion and for such other and further relief as it may deem just and proper under the circumstances of this case.

DATED:
________________________







_________________________________________







__________________________, Esq.







Law Guardian for Respondent







___________________________

 





___________________________







Telephone:__________________

SWORN TO before me this _____

day of _______________, 20___.

_____________________________

Notary Public

