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Appeal from a judgnment of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered April 22, 2008. The judgnent
convi cted defendant, upon a jury verdict, of burglary in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of burglary in the second degree
(Penal Law 8 140.25 [2]) and, in appeal No. 2, he appeals froma
j udgment convicting himupon his plea of guilty of burglary in the
third degree (8 140.20). W agree wth defendant in appeal No. 1 that
Suprene Court erred in allowng the People to present the testinony of
a police officer that bolstered the conplainant’s identification
testi nmony, because such testinony “provid[ed] official confirmation of
the conplainant’s identification of the defendant” (People v German,
45 AD3d 861, 862, |v denied 9 NY3d 1034; see People v McCullen, 63
AD3d 1708, 1709, |v denied 13 Ny3d 747). W further concl ude,
however, that the error is harm ess (see generally People v Crinmm ns,
36 NY2d 230, 241-242). “[T]he bolstering testinmony . . . confirned
only the bald fact of the identification. It went into no particulars
of such identification or the means by which the victimreached her
conclusion. Beyond the fact that she did identify him there was
nothing to shore up the reliability or probative worth of her
identification. Unquestionably defendant had been identified; the
erroneously adnmitted bol stering testinmony went no further than to
corroborate that uncontroverted fact” (People v Johnson, 57 NY2d 969,
971). We further note that defense counsel conceded those facts in
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hi s opening statenent and stated that the conplainant told the officer
t hat defendant was the perpetrator

Contrary to the further contention of defendant in appeal No. 1,
view ng the evidence in light of the elenments of the crinme as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general ly People v Bl eakley, 69 Ny2d 490, 495). “The credibility of
the victimand the weight to be accorded her testinony were nmatters
for the jury” (People v Halw g, 288 AD2d 949, 949, |v denied 98 Nyad
710; see People v McCray, 96 AD3d 1480, 1480; People v Gay, 15 AD3d
889, 890, |v denied 4 Ny3d 831). Furthernore, “[d]efendant was
identified by the victim who was acquai nted with defendant and knew
hi m by nane” (People v Ortiz, 50 AD3d 336, 336, |v denied 10 NY3d 962;
see Peopl e v Noakes, 57 AD3d 280, 281, |v denied 12 NY3d 786).

Def endant al so contends in appeal No. 1 that the court erred in
admtting evidence of consciousness of guilt and in failing to give a
proper jury instruction with respect to that evidence. Defendant
failed to object on the grounds raised on appeal, and he thus failed
to preserve those contentions for our review (see People v Smth, 90
AD3d 1565, 1567, |v denied 18 NY3d 998; see generally People v
McM |l on, 77 AD3d 1375, 1375-1376, |v denied 16 NY3d 897; People v
Smth, 24 AD3d 1253, 1253, |v denied 6 NYy3d 818). W decline to
exerci se our power to review those contentions as a matter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

Al t hough we agree with the further contention of defendant in
appeal No. 1 that the prosecutor inproperly shifted the burden of
proof to him based on a comment on sunmmation, we concl ude that the
prosecutor’s “single inproper comment was not so egregious that
def endant was thereby deprived of a fair trial” (People v WIllson, 272
AD2d 959, 960, |v denied 95 NY2d 873). W note in particular that the
court sustai ned defendant’s objection to the inproper coment and
instructed the jury to disregard it, and the jury is presuned to have
foll owed the court’s instructions (see generally People v Wl l ace, 59
AD3d 1069, 1070, |v denied 12 Ny3d 861). Mreover, “the court clearly
and unequi vocal ly instructed the jury that the burden of proof on al
i ssues renmained with the prosecution” (People v Pepe, 259 AD2d 949,
950, |v denied 93 Ny2d 1024; see People v Matthews, 27 AD3d 1115,
1116) .

The sentences inposed in appeal Nos. 1 and 2 are not unduly harsh
or severe. W have considered defendant’s renaining contentions,
including those raised in his pro se supplenental brief, and concl ude
that they are without nerit.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court



