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FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. H LLERY
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Appeal froma judgnent of the Suprene Court, Erie County (Russel
P. Buscaglia, A J.), rendered August 11, 2010. The judgnent convi cted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmor andum  Def endant appeal s from a judgnent convicting her
upon a jury verdict of nurder in the second degree (Penal Law 8§ 125.25
[1] [intentional nurder]). Viewing the evidence in the |Iight nost
favorabl e to the People, we conclude that the evidence is legally
sufficient to establish defendant’s intent to kill the victim (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Moreover, view ng the
evidence in light of the elenment of intent as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that the verdict
with respect to that elenent is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

Contrary to defendant’s contention, Supreme Court did not err in
permtting the Medical Examiner to testify regarding the victins
cause of death, i.e., that the victimdied fromconplications
resulting froma stab wound to the abdomen (see People v (dell, 26
AD3d 527, 529, |v denied 7 NY3d 760; People v Klosin, 281 AD2d 951,
951-952, |Iv denied 96 NYy2d 864; see also People v McCart, 157 AD2d
194, 197, lv denied 76 NY2d 861). “It is axiomatic that expert
testinmony is adm ssi bl e where, as here, the conclusions drawn fromthe
facts depend upon professional know edge not within the ken of the
ordinary juror” (Cdell, 26 AD3d at 529). Indeed, expert nedical
testinmony generally is required to establish that the defendant’s
conduct was a cause of death (see People v Eberle, 265 AD2d 881, 882;
McCart, 157 AD2d at 197).
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Def endant’ s further contention that the court erred in allow ng
the Medical Exam ner to testify that the victim s death was a hom ci de

is not preserved for our review (see CPL 470.05 [2]). In any event,
al t hough we note that the People correctly concede that “it was error
to allow the [ Medical Examner] to . . . opine that the death was a

hom ci de, since ‘[s]uch characterization inproperly invaded the
province of the jury " (People v Heath, 49 AD3d 970, 973, |v denied
10 NY3d 959; see People v Lluveres, 15 AD3d 848, 849, |v denied 5 NY3d
807), we conclude that the error is harmess. The Medical Exam ner
stated that he was not naking a | egal determ nation by characteri zing
the victinms death as a homicide and added that he used the term

“hom cide” only to indicate that the victimdi ed at the hands of

anot her person (see (dell, 26 AD3d at 529; cf. Lluveres, 15 AD3d at
849). Viewing the evidence, the | aw and the circunstances of this
case, in totality and as of the tine of the representation, we also
rej ect defendant’s contention that she was deni ed effective assi stance
of counsel (see generally People v Baldi, 54 NY2d 137, 147).

We further conclude that the court properly deni ed defendant’s
chal l enges for cause to two prospective jurors. “It is well settled
that a prospective juror whose statenments raise a serious doubt
regarding the ability to be inpartial nust be excused unless the
[ prospective] juror states unequivocally on the record that he or she
can be fair and inpartial” (People v Baker, 89 AD3d 1431, 1431, Ilv
denied 18 NY3d 856 [internal quotation marks omtted]; see People v
Chanbers, 97 NY2d 417, 419). W conclude that the first prospective
juror at issue, who owned a security business, never expressed any
doubt concerning his ability to be fair and inpartial (see People v
Odum 67 AD3d 1465, 1465, |v denied 14 Ny3d 804, 15 Ny3d 755, cert
denied = US |, 131 S C 326; People v Smith, 48 AD3d 489, 489, |v
denied 10 NY3d 870). W reach the sanme conclusion with respect to the
second prospective juror at issue, who acknow edged having a friend
and an acquai ntance in | aw enforcenent (see People v Pickren, 284 AD2d
727, 727, lv denied 96 NY2d 923; see al so People v Colon, 71 Ny2d 410,
418, cert denied 487 US 1239). 1In any event, “[e]ven assum ng,
arguendo, that the initial statenents of the [second] prospective
juror raised a serious doubt regarding his ability to be inpartial, we
conclude that [he] ultimtely stated unequivocally that he could be
fair” (Baker, 89 AD3d at 1432 [internal quotation marks omtted]; see
Chanbers, 97 Ny2d at 419). Finally, we conclude that the sentence is
not unduly harsh or severe.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court



