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CA 11-01783
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

DALE M GARDNER AND SHERRY GARDNER,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

STI VERS SENECA MARI NE, | NC., ROBERT STI VERS,
AND ROBERT J. BLOOD, DEFENDANTS- APPELLANTS.

DAVI DSON FI NK LLP, ROCHESTER (PAUL D. KELLY OF COUNSEL), FOR
DEFENDANTS- APPELLANTS STI VERS SENECA MARI NE, | NC. AND ROBERT STI VERS.

HURW TZ & FINE, P.C., BUFFALO (TODD C. BUSHWAY COF COUNSEL), FOR
DEFENDANT- APPELLANT ROBERT J. BLOOD.

LAW OFFI CES OF JAMES MORRI' S, BUFFALO (WLLARD M POTTLE, JR, OF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal s from an order of the Suprenme Court, Ontario County
(WIlliamF. Kocher, A J.), entered Decenber 7, 2010. The order denied
t he notions of defendants for sunmary judgnent.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for plaintiffs and defendants Stivers Seneca
Marine, Inc. and Robert Stivers on Cctober 11, 2011, and upon reading
the stipulation of discontinuance signed by the attorneys for
plaintiffs and defendant Robert J. Bl ood on October 4, 2011 and filed
in the Ontario County Clerk’s Ofice on February 24, 2012,

It is hereby ORDERED that said appeals are dism ssed w t hout
costs upon stipul ation.

Al'l concur except Gorski, J., who is not participating.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 08-00634
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

VI CTOR A. DEPONCEAU, DEFENDANT- APPELLANT.

LORENZO NAPOLI TANO, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Monroe County Court (Stephen R
Sirkin, A J.), rendered February 22, 2008. The judgnent convicted
def endant, upon a jury verdict, of conspiracy in the second degree
(two counts) and conspiracy in the fifth degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting him upon a
jury verdict, of two counts each of conspiracy in the second degree
(Penal Law & 105.15) and conspiracy in the fifth degree (8 105. 05
[1]), defendant contends that the August 5, 2005 extension to the
eavesdroppi ng warrant violated CPL 700.20 (2) (b) (iv), which was
applicable to the extension pursuant to CPL 700.40. |Inasnuch as
def endant noved to suppress conversations intercepted pursuant to the
warrant on a different ground at trial, he failed to preserve his
present contention on appeal for our review (see People v Manuli, 156
AD2d 388, |v denied 75 NY2d 870; see also People v DI Stefano, 38 Nyad
640, 646-647; see generally People v Tutt, 38 Ny2d 1011, 1012-1013;
Peopl e v Poole, 55 AD3d 1354, 1355, |v denied 11 NY3d 929). W
decline to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

Def endant further contends that County Court erred in allow ng
himto proceed pro se at trial because his waiver of the right to
counsel was not unequivocal, voluntary and intelligent. W reject
that contention. Throughout these proceedi ngs, defendant had four
separate attorneys assigned to represent him He was not satisfied
with any of them and sought to have each replaced. The court properly
deni ed defendant’s request to appoint a fifth attorney inasnuch as
def endant did not present good cause for a substitution of counsel
(see People v Medina, 44 Ny2d 199, 207-208; cf. People v Sides, 75
NY2d 822, 824-825). Wien faced with the denial of his request,



- 2- 200
KA 08- 00634

def endant, “who was not totally unfamliar with crimnal procedure, so
determ nedly and so unequivocally insisted on rejecting counsel and
proceeding [pro se], the court had no recourse but to permt himto do
so” (Medina, 44 Ny2d at 209; see People v Allen, 4 AD3d 479, |v denied
2 NY3d 795; People v Robinson, 244 AD2d 364, |v denied 91 Ny2d 875,
879). W likew se conclude that the court conducted the requisite

“ ‘searching inquiry’ to insure that defendant’s request to proceed
pro se was acconpani ed by a ‘knowi ng, voluntary and intelligent waiver
of the right to counsel’ ” (People v Providence, 2 Ny3d 579, 580,
qguoting People v Arroyo, 98 NY2d 101, 103; see People v Duffy, 299
AD2d 914, Iv denied 99 Ny2d 628; People v Qutlaw, 184 AD2d 665, |v
deni ed 80 Ny2d 932).

We reject defendant’s further contention that the court’s
i nposition of consecutive sentences of an indeterm nate term of
incarceration of 10 to 20 years on each count of conspiracy in the
second degree was illegal. “[S]entences inposed for two or nore
of fenses may not run consecutively: (1) where a single act
constitutes two of fenses, or (2) where a single act constitutes one of
the offenses and a material elenment of the other” (People v Laureano,
87 Ny2d 640, 643; see Penal Law 8 70.25 [2]; People v Arroyo, 93 Nvad

990, 991). *“In resolving whether concurrent sentences are required,
the sentencing court nust first examne the statutory definitions of
the crimes for which defendant has been convicted . . . [and]

determ ne whether the actus reus elenent is, by definition, the sane
for both offenses (under the first prong of the statute), or if the
actus reus for one offense is, by definition, a material el enent of

t he second offense (under the second prong). |If it is neither, then
t he Peopl e have satisfied their obligation of show ng that concurrent
sentences are not required” (People v Taveras, 12 NY3d 21, 25
[internal quotation marks omtted]). The crime of conspiracy in the
second degree has two elenments: the agreenent to conmt or to cause
the comm ssion of a class A felony (Penal Law § 105.15), and the overt
act in furtherance thereof (see 8 105.20; People v McGee, 49 NY2d 48,
57-58, cert denied sub nom Waters v New York, 446 US 942; People v
Ham | ton, 263 AD2d 966, 967, appeal dism ssed 94 NY2d 915; cf. People
v Hiladrio, 291 AD2d 221, 222, |v denied 98 Ny2d 676; People v Ml er
284 AD2d 724, 725, |v denied 97 Ny2d 678, 685). Both elenents
constitute a distinct actus reus.

We concl ude that the People satisfied their obligation of show ng
that concurrent sentences are not required. Addressing first the
second prong of Penal Law 8§ 70.25 (2), we conclude that, by
definition, the actus rei of conspiracy, i.e., the agreenent and an
overt act, are not material elenents of a second of fense of
conspi racy.

Wth respect to the first prong of Penal Law § 70.25 (2), the
statutory elenments of counts one and two are, by definition, identica
i nasnmuch as they charge the sane offense. That, however, does not end
the inquiry. Even where there is sone overlap in the elenents of
mul ti ple statutory of fenses, consecutive sentences can still be
i nposed if the People can denonstrate that the “ *acts or om ssions’
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commtted by defendant were separate and distinct acts” (Laureano, 87
NY2d at 643; see People v Frazier, 16 NY3d 36, 41). Defendant
contends that, because many of the overt acts alleged in the
indictment are the same for both offenses, it is inpossible to know
whet her the acts or om ssions commtted by defendant were separate and

distinct actus rei. W conclude, however, that defendant’s contention
| acks nmerit. \Were, as here, a defendant agrees to commt or to cause
the comm ssion of two separate and distinct class A felonies, i.e.,

the murder of two individuals, there are in fact two separate and

di stinct agreenents, even if the same overt act is commtted in
furtherance of each. Thus, we conclude that the acts conmtted by
defendant, i.e., the separate and distinct agreenents, were separate
and distinct acts (cf. People v Kadry, 63 AD3d 856, 857, appeal

di sm ssed 13 NY3d 903). Finally, we conclude that the sentence is not
unduly harsh or severe.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF DREVONNE G, DESTINY G,

AND DANTE G

------------------------------------------ MVEMORANDUM AND ORDER
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,

PETI TI ONER- RESPONDENT;

DARRELL G, SR, RESPONDENT- APPELLANT.

WLLIAM D. BRODERI CK, JR., ELMA, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
BERNADETTE M HOPPE, ATTORNEY FOR THE CHI LD, BUFFALO, FOR DESTI NY G

KATHLEEN M CONTRI NO, ATTORNEY FOR THE CHI LD, NORTH TONAWANDA, FOR
DANTE G

EUGENE P. ADAMS, ATTORNEY FOR THE CHI LD, BUFFALO, FOR DREVONNE G

Appeal froman order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered Novenber 30, 2010 in a proceedi ng pursuant to
Soci al Services Law 8§ 384-b. The order, anobng ot her things, adjudged
t hat respondent abandoned the subject children and transferred
respondent’ s guardi anship and custody rights to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent father appeals froman order term nating
his parental rights with respect to his three children on the ground
of abandonnent. The father contends that his parental rights nay not
be term nated because the children’s nother retained her parental
rights and the children were not freed for adoption. W reject that
contention (see Matter of Cayden L.R, 83 AD3d 1550; Matter of Peter
GG, 33 AD3d 1104, 1105; see also Matter of Charles FF., 44 AD3d 1137,
1139, Iv denied 9 NY3d 817). Although “Social Services Law 8 384-b
clearly encourages placing children in permanent homes, its | anguage
does not prohibit term nation of parental rights when the children are
not freed for adoption” (Peter GG, 33 AD3d at 1105). W concl ude
that Fam ly Court properly term nated the father’s parental rights
i nasnmuch as petitioner established by clear and convi nci ng evi dence
that the father “evince[d] an intent to forego his . . . parenta
rights and obligations” (8 384-b [5] [a]; see Matter of Annette B., 4
NY3d 509, 513, rearg denied 5 Ny3d 783; Matter of Julius P., 63 Nyad
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477, 481). Contrary to his contention, the father failed to
denonstrate that “there were circunstances rendering contact wth the
child[ren] or [petitioner] infeasible, or that he was di scouraged from
doing so by [petitioner]” (Matter of Regina A., 43 AD3d 725, 725; see
al so Matter of Al exander B., 277 AD2d 937; Matter of Markus R, 273
AD2d 919).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: CENTRA, J.P., CARNI, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

M CHEL D. TYSQON, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

LAWRENCE NAZARI AN, DEFENDANT- RESPONDENT.

PARI SI & BELLAVI A, ROCHESTER (Tl MOTHY C. BELLAVI A OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BURG O, KITA & CURVIN, BUFFALO (H LARY C. BANKER OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order and judgnent (one paper) of the Suprene
Court, Monroe County (Thomas A. Stander, J.), entered August 15, 2011
in a personal injury action. The order and judgnment granted the
notion of defendant for summary judgnent, dism ssed the conplaint and
denied the notion and cross notion of plaintiff for summary judgnent.

It is hereby ORDERED that the order and judgnent so appeal ed from
is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danmages for
injuries she allegedly sustai ned when a vehicl e operated by defendant
collided with her vehicle in March 2008. According to plaintiff, her
prior back and neck injuries were exacerbated by the accident.

Suprene Court properly granted defendant’s notion for sumrary judgnent
di smi ssing the conplaint on the ground that plaintiff did not sustain
a serious injury within the meaning of Insurance Law § 5102 (d) and
denied plaintiff’s “notion and cross notion” for summary judgnment on
the i ssues of negligence and serious injury. Defendant net his
initial burden on the notion “by submtting nedical records and
reports constituting ‘persuasive evidence that plaintiff’'s alleged
pain and injuries were related to . . . preexisting condition[s]’ "~
rat her than the 2008 acci dent (Spanos v Fanto, 63 AD3d 1665, 1666).
Plaintiff’s nedical records denonstrated that she sustained injuries
froma March 2002 notor vehicle accident. Plaintiff conplained to her
medi cal providers of severe neck and | ower back pain after the 2002
accident and, in May 2006, she underwent a spinal fusion. |In Novenber
2006 she obtained Social Security disability benefits for a “ ‘severe’
i mpai rment” consisting of “lunbar back problens and status post
surgery, with chronic pain.” Plaintiff continued to conplain of neck
pain and | ower back pain until the date of the 2008 acci dent.

Def endant al so submitted the report of a physician who revi ened
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plaintiff’s medical records and exam ned her on defendant’s behal f.
The physician opined that “[t]he synptons that [plaintiff] had before
[and after] March . . . 2008 . . . are essentially one in the sane,”
and that there were no new abnornmalities or disc problens attributable
to the 2008 accident. Defendant submtted the affirmation of another
physi ci an who reviewed plaintiff’s nedical records at defendant’s
request, and he al so concluded that plaintiff’s “imagi ng studi es that
were perfornmed prior to and subsequent to the [2008] acci dent

are essentially the sanme[, and her] cervical spine and | unbar spine
conplaints prior to and subsequent to the [2008] notor vehicle
accident . . . are virtually the sane.” In addition, defendant
submitted the affirmation of a third physician who revi ewed
plaintiff’s diagnostic filnms, and he too found no evidence of a
traumatic injury to the spine attributable to the 2008 acci dent.

The burden therefore shifted to plaintiff “to come forward with
evi dence addressing defendant’s clained | ack of causation” (Carrasco v
Mendez, 4 Ny3d 566, 580). Plaintiff submtted the affidavit of her
treating physician, who noted “a significant disc herniation broad
based with foram nal encroachnent at L4-L5" on an MRl perforned after
t he 2008 acci dent and recomrended surgery. In April 2009 he perforned
“an acute discectony at L4-5 with posterior |lunbar interbody fusion to
repair the L4-5,” but plaintiff continued to have back pain after the
surgery. Plaintiff’'s treating physician opined that the 2008 acci dent
caused the “large lunmbar disc herniation at L4-5" and accounted for a
persi stent worsening of her pain synptons. Although that affirmation
was sufficient to raise a triable issue of fact concerning the
exi stence of a newinjury, plaintiff failed to raise a triable issue
of fact whether she had any new physical synptons, i.e., worsening of
her pain or Iimtations, that were attributable to the 2008 acci dent.
Once defendant nmet his initial burden, plaintiff’s treating physician
was required “to adequately address plaintiff’'s preexisting . . .
condition” (Franchini v Palmeri, 1 NY3d 536, 537). In light of the
evi dence subm tted by defendant establishing that plaintiff had no new
synptonms or pain conplaints after the 2008 accident, plaintiff was
required to offer sone explanation with respect to how her current
[imtations were caused by that accident rather than the preexisting
condition. In the event that plaintiff’s treating physician was
unable to do so by giving a quantitative conparison of plaintiff’s
[imtations before and after the 2008 accident, he was required to
give a qualitative conparison (see Toure v Avis Rent A Car Sys., 98
NY2d 345, 350-351). Here, however, he failed to provide either
conparison. His statenment that plaintiff had a “persistent worsening”
of synptonms was conclusory, and he “failed to refute the opinion of
defendant’ s expert[s] that plaintiff did not sustain a functional
disability or limtation related to the [2008] accident by, for
exanpl e, conparing plaintiff’s pre- and post-accident range of notion
restrictions in her neck or back or assessing her pre- and post-
accident qualitative limtations” (Overhoff v Perfetto, 92 AD3d 1255,
1256) .

In light of our determ nation, we do not address plaintiff’'s
contention that she is entitled to sunmary judgnent on the issue of
def endant’ s negli gence.
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Al'l concur except ScoNlERS and MaRTOcHE, JJ., who di ssent and vote
to nodify in accordance with the foll ow ng Menorandum W
respectfully di ssent because we conclude that there are issues of fact
with respect to whether plaintiff sustained a serious injury under the
categories for “permanent consequential limtation of use of a body
organ or menber” and “significant limtation of use of a body function
or systenf wthin the nmeaning of Insurance Law 8 5102 (d) as a result
of the subject March 2008 accident (hereafter, 2008 accident). Wile
plaintiff clearly suffered a serious injury to her back in 2002 that
resulted in surgery in 2006, as well as significant ongoing pain and
limtations, the evidence submtted by plaintiff in opposition to
defendant’s notion for sunmary judgnment di sm ssing the conplaint was
sufficient to raise issues of fact with respect to whether plaintiff
al so sustained a serious injury in the 2008 acci dent.

In his affidavit, plaintiff’s treating surgeon deternm ned that an
MRI taken after the 2008 accident “revealed a significant disc
herni ati on broad based with foram nal encroachnment at L4-[]5,” which
di d not appear on several pre-accident |unbar spine MRIs. He opined
“to a reasonabl e degree of nedical certainty that the [2008] acci dent
[ caused that] large |lunbar disc herniation at L4-5[ and] account[ ed]

for a persistent worsening of [plaintiff’s] pain synptons.” The
treating surgeon further concluded that plaintiff’s “pain synptons,
physical limtations and limtations with respect to activities of

daily life caused by her |unbar |arge disc herniation at L4-5 should
be consi dered both permanent and the direct result of the [2008]
accident . . . .” He stated that the “traumatic injury to
[plaintiff’s] lunmbar spine at L4-[]5 . . . necessitated surgery,
[i.e.,] an acute discectony at L4-5 with posterior |unbar interbody
fusion.”

Anot her of plaintiff’'s treating physicians conpared her 2006 and
2008 MRI's, noting that the 2008 MRI “reveal ed a new disc herniation at
L4-5.” That physician opined that the 2008 accident resulted in both
the L4-5 herniation and “an exacerbation of [plaintiff’s]
pre[]existing condition at L5-S1,” which caused “increased synptomns
and new synptons . . . fromwhich [plaintiff now] suffers.” The
physi cian further stated that those synptons affected “any activities
of daily Iife which require standing, sitting or wal king for nore than
a brief period of tinme.” |In addition, in her reply papers, plaintiff
submtted the report of a physician who exam ned plaintiff on behalf
of her insurance conpany and found that plaintiff’'s “conditions are
causally related to the [2008] accident” and that, if she was
enpl oyed, her restrictions would include no prol onged positioning of
t he neck, overhead reaching, repetitive reaching, bending, tw sting,
stooping or lifting of greater than 15 to 20 pounds. Moreover, one of
t he physicians who exam ned plaintiff on behalf of defendant’s
i nsurance conpany opined, after his first exam nation of plaintiff,
“that 75% of [plaintiff’s] current disability with respect to the neck
and back is due to the injury [resulting fromthe 2008 accident] and
25% [is] due to the prior injury and the docunented disc abnormalities
that were noted after the injury of 2002.” While that physician |ater
asserted that such opinion was expressed before he was fully and
accurately informed of the extent of plaintiff’s physical condition
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prior to the 2008 accident, the physician’s repudiation of his prior
opi nion presents an issue for the finder of fact.

Based on that evidence and other evidence in the record, we
conclude that plaintiff presented objective proof in evidentiary form
that she sustained a new injury in the 2008 accident and, in addition
to the pain and limtations caused by that new injury, plaintiff |ost
all nmovenent of her spine at L4-5 as a result of surgery in 2009 and
suffered residual pain and limtations resulting fromthat surgery.
Wil e “an expert’s designation of a nuneric percentage of a
plaintiff’s loss of range of notion can be used to substantiate a
claimof serious injury . . . [, an] expert’s qualitative assessnent
of a plaintiff’s condition also may suffice, provided that the
eval uati on has an objective basis and conpares the plaintiff’s
l[imtations to the normal function, purpose and use of the affected
body organ, nmenber, function or systenf (Toure v Avis Rent A Car Sys.,
98 Ny2d 345, 350). W conclude that the evidence submtted by
plaintiff in opposition to defendant’s notion was sufficient to raise
i ssues of fact based on that standard. Moreover, we fear that the
majority’s conclusion to the contrary sets an al nost inpossible
standard for persons with preexisting injuries and conditions to have
their cases heard by a jury when those persons are injured in
subsequent notor vehicle accidents.

In Perl v Meher (18 NY3d 208, 214), the Court of Appeals, quoting
its decision in Pommells v Perez (4 NY3d 566, 571), noted that “[n]o-
fault abuse still abounds today” and “that many courts, including
ours, approach clains that soft-tissue injuries are ‘serious’ with a
‘wel | -deserved skepticism’ ” Nevertheless, in tw of the three cases
deci ded under Perl, the Court concluded that “the evidence [the]
plaintiffs . . . put forward [was] legally sufficient” and that “the
role of skeptic is properly reserved for the finder of fact” (18 NY3d
at 215). Specifically, the Court held that the “plaintiffs’ evidence
of serious injury in [those two cases was] legally sufficient, [even
t hough] both cases have troubling features” (id. at 219), which in one
case included the sworn assertion by a defense physician accusing the
plaintiff of malingering. Nevertheless, “[t]he issue presented by
[ such] evidence, of course, is one of credibility, which is not for
this Court to decide” (id.). Mreover, the Court in Perl determ ned
that “a rule requiring ‘contenporaneous’ nunerical neasurenents of
range of notion could have perverse results[ because p]Jotenti al
plaintiffs should not be penalized for failing to seek out,

i medi ately after being injured, a doctor who knows how to create the
right kind of record for litigation” (id. at 218). The Court
“therefore reject[ed] a rule that woul d make cont enpor aneous
guantitative measurenments a prerequisite to recovery” (id.). The
extraordinary burden the najority appears to be placing on autonobile
accident plaintiffs who have preexisting injuries or conditions “could
have [even nore] perverse results” by penalizing plaintiffs for not
bei ng prepared at all tinmes with “ ‘contenporaneous’ nuneri cal
measurenents of [their] range of notion” (id.), inasnmuch as no one can
ever know if or when an autonobile accident is going to occur. Wile
the majority is understandably skeptical of the plaintiff’s serious
injury clains, as well as her credibility, this is one case where “the
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role of skeptic is properly reserved for the finder of fact” (id. at
215).

G ven the result reached by our colleagues in the majority, they
under st andably did not address the nerits of plaintiff’s contention
that she is entitled to partial summary judgment on the issue of
def endant’ s negligence. However, given that defendant turned left in
front of plaintiff, who had the right-of-way, there can be no doubt
that the evidence establishes as a matter of |aw that defendant was
negligent and that his negligence was the sol e proxi mte cause of the
2008 acci dent (see Rogers v Edel man, 79 AD3d 1803, 1804; CGuadagno v
Nor ward, 43 AD3d 1432, 1433). W would therefore nodify the order and
j udgnment by denying those parts of defendant’s notion for summary
judgnment dismissing plaintiff’s clainms under the pernmanent
consequential limtation of use and significant limtation of use
categories of serious injury and granting that part of plaintiff’s
“motion and cross notion” for partial summary judgnment on the issue of
def endant’ s negli gence.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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LYNN STOCK, | NDI VI DUALLY AND AS ADM NI STRATRI X
OF THE ESTATE OF DALE MCGLEN, DECEASED,
PLAI NTI FF- RESPONDENT,

\% ORDER

DENNI S DALY, M D. AND LORETTO HEALTH AND
REHABI LI TATI ON CENTER, DEFENDANTS- APPELLANTS.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (LAWRENCE SOVI K OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

DI NKES & SCHW TZER, P.C., NEW YORK CI TY (LElI GH BERNSTEI N OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Donald A. G eenwod, J.), entered May 3, 2011. The order, inter
alia, denied the notion of defendants to preclude plaintiff from
of fering expert testinony and granted the cross notion of plaintiff to
have the case marked off the cal endar for restoration within one year.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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RI CHARD G Kl RK, SR, DEFENDANT- APPELLANT.

SUGARMAN LAW FI RM LLP, SYRACUSE (PAUL V. MJLLIN OF COUNSEL), FOR
DEFENDANT- APPELLANT.

RI CHARD G Kl RK, SR, DEFENDANT- APPELLANT PRO SE

GREGORY S. QAKES, DI STRICT ATTORNEY, OSWEGO (M CHAEL G Cl ANFARANO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oswego County Court (James W
McCarthy, J.), rendered March 19, 2008. The judgnent convicted
def endant, upon a jury verdict, of crimnal sexual act in the first
degree (4 counts), sexual abuse in the first degree (11 counts),
sexual abuse in the second degree (4 counts) and endangering the
wel fare of a child (6 counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the law and as a matter of discretion in the
interest of justice by reversing those parts convicting defendant of
endangering the welfare of a child under counts 11-14 and 35-36 of the
i ndi ctment and di sm ssing those counts and by reversing those parts
convicting defendant of crimnal sexual act in the first degree under
counts 2-4, sexual abuse in the first degree under counts 5-6, 19-20,
22 and 24 and sexual abuse in the second degree under counts 7 and 26-
27 and di sm ssing those counts without prejudice to the People to re-
present any appropriate charges under those counts of the indictnent
to another grand jury, and as nodified the judgnent is affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of 4 counts of crimnal sexual act in the first
degree (Penal Law 8§ 130.50 [3], [4]), 11 counts of sexual abuse in the
first degree (8 130.65 [3]), 4 counts of sexual abuse in the second
degree (8 130.60 [2]), and 6 counts of endangering the welfare of a
child (8 260.10 [1]). Viewing the evidence in Iight of the elenents
of the crinmes as charged to the jury (see People v Danielson, 9 Ny3d
342, 349), we reject defendant’s contention that the verdict is
agai nst the wei ght of the evidence (see generally People v Bl eakl ey,
69 NY2d 490, 495). “[R]esolution of issues of credibility, as well as
the weight to be accorded to the evidence presented, are primarily
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guestions to be determned by the jury . . ., and the testinony of the
[wW tnesses] with respect to the [disclosure of the sexual abuse] was
not so inconsistent or unbelievable as to render it incredible as a
matter of |law (People v Wtherspoon, 66 AD3d 1456, 1457, |v denied 13
NY3d 942 [internal quotation marks omtted]).

We reject defendant’s further contention that County Court erred
in permtting testinmony concerning child sexual abuse acconmopdati on
syndronme (CSAAS) inasnmuch as “[t] he expert witness who testified with
respect to CSAAS provided only a general explanation of the possible
behavi ors denonstrated by a victimof child sexual abuse, and [she]
did not inpermssibly offer an opinion on the issue whether defendant
had commtted the sex crinmes charged in the indictnment” (People v
Val | ace, 60 AD3d 1268, 1270, |v denied 12 NY3d 922; see People v
Carroll, 95 Ny2d 375, 387). Contrary to defendant’s contention, we
conclude that the testinony of his acconplice, who was his girlfriend
and the nother of the victins, was sufficiently corroborated by other
evi dence tending to connect defendant to the comm ssion of the crines
(see generally People v Reone, 15 NY3d 188, 191-192).

Def endant al so contends that his original defense counsel was
ineffective in failing to seek dism ssal of counts 11-14 and 35-36 of
the indictnent, charging himwth endangering the welfare of a child,
as well as counts 25-28 of the indictnent, charging himwth sexua
abuse in the second degree, because those counts were tine-barred.
Addressing first counts 25-28, we conclude that defendant’s contention
is academic to the extent that it is prem sed upon the failure of
original defense counsel to seek dism ssal of counts 25 and 28
i nasmuch as those counts were dism ssed during trial. To the extent
t hat defendant’s contention is prenmi sed upon the failure of original
def ense counsel to seek dism ssal of counts 26 and 27, we concl ude
that it involves matters outside the record on appeal and thus nust be
rai sed by way of a notion pursuant to CPL article 440 (see People v
Peters, 90 AD3d 1507, 1508; see also CPL 30.10 [2] [c], [3] [f]).

Addr essi ng next counts 11-14 and 35-36, we note that the People
do not dispute that those counts are governed by a two-year statute of
[imtations (see CPL 30.10 [2] [c]) and should have been di sm ssed as
time-barred. W therefore nodify the judgnment accordingly. Under the
circunstances of this case, however, we further conclude that
def endant was not thereby deprived of effective assistance of counsel
(see People v Wse, 49 AD3d 1198, 1200, |v denied 10 NY3d 940, 966).
To the extent that the contention of defendant in his pro se
suppl enental brief that he was denied effective assistance of counsel
is based on matters outside the record on appeal, it nust be raised by
way of a notion pursuant to CPL article 440 (see e.g. Peters, 90 AD3d
at 1508; People v McKnight, 55 AD3d 1315, 1317, |v denied 11 NY3d
927), and we conclude on the record before us that defendant received
meani ngf ul representation (see generally People v Baldi, 54 Ny2d 137,
147) .

W al so conclude that there is no nerit to the contention of
defendant in his main and pro se supplenental briefs that his
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indelible right to counsel had attached before he nmade statenents to a
police investigator. “The indelible right to counsel attaches in two
situations: ‘upon the commencenent of formal proceedi ngs, whether or
not the defendant has actually retained or requested a |lawer . . . [,
and] where an uncharged individual has actually retained a |awer in
the matter at issue or, while in custody, has requested a | awer in
that matter’ ” (People v Foster, 72 AD3d 1652, 1653, |v dism ssed 15
NY3d 750, quoting People v West, 81 NY2d 370, 373-374; see People v
Lopez, 16 NY3d 375, 380). Contrary to defendant’s contention, the
indelible right to counsel did not attach by virtue of an attorney-
client relationship defendant had in a Fam |y Court proceeding at that

time. “[While an attorney-client relationship formed in one crim nal
matter may sonetinmes bar questioning in another matter in the absence
of [defense] counsel . . ., arelationship formed in a civil matter is

not entitled to the sane deference” (People v Lewie, 17 NY3d 348, 361
see Foster, 72 AD3d at 1653-1654). “We further conclude that the
determ nation of the court to credit the testinony of the police

of ficers that defendant did not invoke his right to counsel before
signing the [witten statenents in question] is entitled to deference
. . ., and we see no basis to disturb that determ nation” (People v
Al exander, 51 AD3d 1380, 1382, |v denied 11 NY3d 733; see generally
People v Prochilo, 41 Ny2d 759, 761-762).

We reject the further contention of defendant in his main brief
that his witten statenents to the police were involuntary and that

the court therefore erred in refusing to suppress them “ ‘The
vol untariness of a confession is to be determ ned by exam ning the
totality of the circunstances surroundi ng the confession’ ” (People v

Camacho, 70 AD3d 1393, 1394, |v denied 14 NY3d 886, 887; see also
People v Kithcart, 85 AD3d 1558, 1559, |v denied 17 NY3d 818) and,
here, the record of the suppression hearing supports the court’s
determ nation that the statenents at issue were not rendered

i nvoluntary by reason of any all eged coercion by the police (see
Peopl e v Peay, 77 AD3d 1309, 1310, |v denied 15 NY3d 955; see
generally Prochilo, 41 Ny2d at 761-762).

Def endant’ s remai ning contentions are raised in his pro se
suppl emental brief. Although defendant’s contention that the
i ndictment was duplicitous on its face is not preserved for our review
(see People v Becoats, 17 Ny3d 643, 650-651), we neverthel ess exercise
our power to review it as a matter of discretion in the interest of
justice (see People v Bracewell, 34 AD3d 1197, 1198). Counts 2-7, 19-
22, 24 and 26-27 of the indictnent charged defendant with various
crinmes and al |l eged that defendant conmitted one act “and/or” a second
act in furtherance of a single charge. W reject defendant’s
contention that those counts are duplicitous based on the | anguage
“and/or” (see People v McQuire, 152 AD2d 945, 945, |v denied 74 Ny2d
849). W concl ude, however, that counts 2-7, 19-20, 22, 24 and 26-27
“were rendered duplicitous by the trial evidence tending to establish
the comm ssion of [nultiple] crimnal acts during the time period|s]
specified [Wwth respect to those counts]” (People v Bennett, 52 AD3d
1185, 1186, |v denied 11 NY3d 734; see generally People v Keindl, 68
NY2d 410, 417-418, rearg denied 69 Ny2d 823). W therefore further



4. 403
KA 08- 01439

nodi fy the judgnment by reversing those parts convicting defendant of
crimnal sexual act in the first degree under counts 2-4, sexual abuse
in the first degree under counts 5-6, 19-20, 22 and 24 and sexual
abuse in the second degree under counts 7 and 26-27 of the indictnent
and di sm ssing those counts without prejudice to the People to
re-present any appropriate charges under those counts of the

i ndictment to another grand jury (see Bennett, 52 AD3d at 1186;
Bracewel |, 34 AD3d at 1198-1199).

To the extent that defendant preserved for our review his further
contention that the indictnment gave unreasonably excessive tinme franes
for the alleged of fenses (see generally People v Soto, 44 Ny2d 683,
684), we conclude that it lacks nerit. |In view of the young ages of
the victinms and what the record indicates was a del ay of approxi mately
two years in reporting the crines, the tine periods specified in the
indictment with respect to the single-act crinmes, i.e., crimnal
sexual act in the first degree, sexual abuse in the first degree and
sexual abuse in the second degree, “provided defendant wi th adequate
notice of the charges against himto enable himto prepare a defense”
(Peopl e v Coapman, 90 AD3d 1681, 1682; see generally People v Mrris,
61 Ny2d 290, 295-296). Although we have dism ssed the counts charging
def endant with endangering the welfare of a child, we note that
endangering the welfare of a child is a continuing crine (see People v
Furlong, 4 AD3d 839, 841, |v denied 2 NY3d 739), and thus “the usual
requi renents of specificity with respect to tinme do not apply” to
t hose counts (People v Geen, 17 AD3d 1076, 1077, |v denied 5 Ny3d
789) .

Def endant’ s contention that he was denied a prelimnary hearing
is of no nonent. “ ‘[T]here is no constitutional or statutory right
to a prelimnary hearing . . ., nor is it a jurisdictional predicate
to indictment’ ” (People v Caswell, 56 AD3d 1300, 1302, Iv denied 11
NY3d 923, 12 NY3d 781) and, even assum ng, arguendo, that defendant
was denied a prelimnary hearing, we conclude that the failure to hold
such a hearing does not require dismssal of the indictnent or a new
trial (see People v Bensching, 117 AD2d 971, 972, |v denied 67 Ny2d
939; see al so People v Russ, 292 AD2d 862, |v denied 98 Ny2d 713, 99
NY2d 539). In addition, there is no nerit to the contention of
def endant that he was denied his right to testify before the grand
jury. Pursuant to CPL 190.50 (5) (a), a defendant “has a right to be

a wtness in a grand jury proceeding . . . if, prior to the filing of
any indictnment . . . in the matter, he serves upon the district
attorney of the county a witten notice making such request . . . .~
“I'n order to preserve [that] right[] . . ., a defendant nust assert

[it] at the tinme and in the manner that the Legislature prescribes”
(People v Bailey, 90 AD3d 1664, 1665 [internal quotation marks
omtted]). “The requirenents of CPL 190.50 are to be ‘strictly
enforced” ” (id.) and, here, we conclude that defendant did not invoke
his right to testify before the grand jury pursuant to that statute.
Def endant’ s contention with respect to alleged juror m sconduct
concerns matters outside the record on appeal and thus nmust be raised
by way of a notion pursuant to CPL article 440 (see generally People v
Carlisle, 50 AD3d 1451, 1451, |v denied 10 NY3d 957).
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Def endant’ s further contention that he was deprived of a fair
trial based on prosecutorial msconduct is not preserved for our
review (see CPL 470.05 [2]). In any event, that contention |acks
merit. W agree with defendant that, “ ‘[i]n the face of a
prosecutor’s knowl edge that a witness’'[s] testinony denying that a
prom se of |eniency was given is false, he or she has no choice but to
correct the msstatenent and to elicit the truth® 7 (People v
Hendricks, 2 AD3d 1450, 1451, |v denied 2 NY3d 762, quoting People v
Piazza, 48 Ny2d 151, 162-163; see People v Mrrice, 61 AD3d 1390,
1391). Here, however, there is no evidence that defendant’s
acconplice mscharacterized the terns of her plea agreenent or that
the prosecutor elicited false testinmony. Contrary to defendant’s
contention, the prosecutor did not inperm ssibly bolster the testinony
of prior witnesses in eliciting testinony froman expert witness with
respect to CSAAS. “[I1]t is not uncommon for courts to permt expert
testimony on . . . the behavior of . . . victinfs] of sexual abuse”
(People v Jerge, 90 AD3d 1486, 1488), and the testinony of the expert
wi tness “was properly introduced to explain the hesitancy of child
abuse victins to disclose the abuse” (People v Donk, 259 AD2d 1018,
1019, Iv denied 93 Ny2d 924; see People v Staples, 61 AD3d 1418, 1418,
I v denied 13 NY3d 800). W conclude that there is no nmerit to
defendant’s contention with respect to the remaining alleged instance
of prosecutorial msconduct.

“[Dlefendant failed to preserve for our review his contention
that the sentence inposed constituted cruel and unusual punishnment”
(People v Verbitsky, 90 AD3d 1516; see People v Rogers, 63 AD3d 1631,
| v deni ed 13 Ny3d 745, 749; People v Oark, 61 AD3d 1426, 1427, |v
denied 12 NY3d 913). 1In any event, that contention is without nerit
(see Verbitsky, 90 AD3d 1516). Finally, we have revi ewed defendant’s
remai ni ng contentions in his pro se supplenental brief and concl ude
that they are without nerit.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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\% ORDER
ROBERT MCLUSKY, DEFENDANT- RESPONDENT,
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(APPEAL NO. 1.)

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. CI RANDO OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

H SCOCK & BARCLAY, LLP, SYRACUSE (TI MOTHY J. DEMORE OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an anended judgnent (denom nated anended order) of
the Suprenme Court, Onondaga County (John C. Cherundolo, A J.), entered
July 14, 2010. The anended judgnent granted the notion of defendant
Robert McLusky for summary judgnent.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
Wi t hout costs (see Matter of Eric D. [appeal No. 1], 162 AD2d 1051).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PLAI NTI FF- APPELLANT.
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Appeal from a judgnment (denom nated order) of the Suprene Court,
Onondaga County (John C. Cherundolo, A J.), entered Septenber 9, 2010.
The judgnent granted the notion of defendant Robert MLusky for
sumary j udgnent .

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion of defendant
Robert McLusky seeking sumary judgnent on his counterclainms is
deni ed, and the respective notion and cross notion of defendants for
summary judgnent dismssing the conplaint with respect to the
destruction and renoval of trees is denied and the conplaint is
reinstated to that extent.

Menmorandum  Plaintiff appeals froma judgnent granting the
notion of Robert MLusky (defendant) seeking summary judgment on his
counterclainms pursuant to RPAPL article 15, alleging that he has a
right-of-way, devised to himby the will of Jean M Ml ler, over
property owned by plaintiff or, in the alternative, that he has
establ i shed an easenent by necessity over the property owned by
plaintiff. W conclude that defendant established his entitlenent to
j udgnment determ ning that he has a right-of-way over plaintiff’s |and
by establishing that Mller’s will devised a 20-foot easenent from a
| and- | ocked 40-acre parcel to Nichols Road. W further concl ude,
however, that plaintiff raised an issue of fact whether his
predecessors in interest extinguished by adverse possession the
easenent over his land. Plaintiff established that both the north and
south borders of the easenent are bl ocked by fences and mature trees.
W therefore conclude that plaintiff raised an i ssue of fact whether
hi s predecessors in interest extinguished the easenent by using it in
a manner that was open, notorious, exclusive, and continuous for a
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period of 10 years and under a claimof right, and thus adverse to
MIller, the owner thereof (see Spiegel v Ferraro, 73 NY2d 622, 625-
626). We conclude that the “narrow exception” to the general rule
that an easenent may be extingui shed by adverse possessi on does not
apply here (id. at 626), because it is undisputed that the easenent is
identifiable (cf. Castle Assocs. v Schwartz, 63 AD2d 481, 490), and
thus is subject to extinguishment by adverse possession. The court
therefore erred in granting defendant’s notion on that ground.

We further conclude that the court also erred in granting
defendant’s notion on the alternative theory that he has an easenent
by necessity. It is well established that an easenent by necessity
requires a unity and subsequent separation of the dom nant and
servient estates and that, at the tine of the severance, an easenent

over plaintiff’s land was “ ‘absolutely necessary’ ” (Sinone v
Hei del berg, 9 NY3d 177, 182; see Stock v Ostrander, 233 AD2d 816,
818). Inasmuch as MIler had access to Nichols Road fromthe 40-acre

parcel over an adjacent parcel that she owned at the tine she
purchased the 40 acres, defendant has failed to establish that the
easenment was absol utely necessary (see Klunpp v Freund, 83 AD3d 790,
793; Town of Pound Ri dge v CGol enbock, 264 AD2d 773, 774; see generally
M chal ski v Decker, 16 AD3d 469, 470). W note that the parce

adj acent to the 40-acre parcel was devised by Mller’s will to

def endant (Lot 1).

We further conclude that the court erred in granting, inter alia,
def endants’ respective notion and cross notion for summary judgnment
dismssing the clains in the conplaint seeking danages for the
destruction and renoval of trees fromproperty devised to plaintiff by
MIller’s will (Lot 3), on the ground that the trees were cut and
removed prior to the execution of the executor’s deed. W note that
t he judgnent in appeal No. 2 does not address the respective notion
and cross notion. Neverthel ess, we have determined in a related
appeal by plaintiff froman order settling the record on this appeal
that the court erred in concluding that the order entered October 1,
2009 deciding the notion and cross notion and di snm ssing those clains
was a final order and was thus not reviewabl e upon an appeal fromthe
judgnment in appeal No. 2 herein (Schute v McLusky [appeal No. 2],

AD3d __ [June 8, 2012]).

It is well established that, inasnmuch as Lot 3 was specifically
devised to plaintiff, title to that property vested in himat the
moment of MIler’s death (see Waxson Realty Corp. v Rothschild, 255 NY
332, 336; Matter of Ballesteros, 20 AD3d 414, 415). Al though that
parcel and Lot 1 were subdivided froma |arger parcel pursuant to the
terms of the will, and thus a survey and subdivi sion application were
subsequent |y obtained by the executor, the parcel devised to plaintiff
was nevertheless clearly identified by the will as the “area of trees
[ decedent] wusually referred to during [her] lifetinme as ‘the woods,’ 7
as well as by a definition of the intended boundaries. |I|ndeed, the
easterly border of the parcel was established by the terns of the wll
to be approximtely 20 feet east of the “easterly edge of the forest
of trees located on [the [arger] parcel,” and the destruction and
removal of some of those trees is the gravamen of the conplaint.
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“[ Tl he remedy created by RPAPL 861 extends only to the actual owner of
the property allegedly harned” (Cornick v Forever Wld Dev. Corp., 240
AD2d 980, 980). Inasmuch as plaintiff was the owner of Lot 3 at the
time the trees were cut and renoved, the court erred in granting the
notion and cross notion for summary judgnent dism ssing the conpl aint
with respect to the trees by the nonfinal order entered October 1,
2009, which as noted is reviewable on this appeal fromthe subsequent

j udgment pursuant to RPAPL 1521 (1) entered Septenber 9, 2010.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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DEFENDANTS- RESPONDENTS.
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D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. CI RANDO OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

RI EHLMAN, SHAFER & SHAFER, TULLY (JCEL |I. ROSS OF COUNSEL), FOR
DEFENDANT- RESPONDENT M CHAEL BLOOM

Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A J.), entered Novenber 4, 2011. The order settled the
record for appeals fromjudgnents entered July 14, 2010 and Sept enber
9, 2010.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see CPLR 5511; see also Town of Massena v Niagara
Mohawk Power Corp., 45 NY2d 482, 488).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. CI RANDO OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

RI EHLMAN, SHAFER & SHAFER, TULLY (JCEL |I. ROSS OF COUNSEL), FOR
DEFENDANT- RESPONDENT M CHAEL BLOOM

Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A J.), entered Novenber 4, 2011. The order directed
that the order entered October 1, 2009 be included in the record for
appeal s fromjudgnments entered July 14, 2010 and Septenber 9, 2010 for
i nformati onal purposes only.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by vacating the second and third
ordering paragraphs and as nodified the order is affirnmed w thout
costs.

Menorandum As limted by his notice of appeal, plaintiff
contends that Suprene Court erred in granting that part of his notion
to settle the record on the appeal froma judgnment, denom nated order,
granting summary judgnent on the counterclainms of Robert MLusky
(defendant) to include a previous order dated October 1, 2009
(previous order) “for informational purposes only, so that the
Appel l ate Division can have a full and conplete record upon which to
make [its] determ nations” (enphasis added). By that previous order,
the court granted defendants’ respective notion and cross notion for
summary judgnent dismssing certain clains in the conplaint. The
court determned that the previous order was a final order and thus
not reviewable on the appeal to this Court fromthe judgnment granting
the notion of defendant for summary judgnment on the counterclains

(Shute v McLusky [appeal No. 2], _ AD3d ___ [June 8, 2012]). W
agree with plaintiff that the court erred in limting the inclusion of
the order “for informational purposes only.” W therefore nodify the

order accordingly.

Both plaintiff and defendant are the beneficiaries of the will of
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Jean M Mller. Plaintiff inherited a wooded parcel (Lot 3), and
defendant inherited two parcels. One of defendant’s parcels, i.e.,
Lot 1, borders Lot 3, and the second parcel is bordered on the east by
Lot 1 and on the north by other property owned by plaintiff and thus
i s landl ocked. The conpl ai nt sought damages, inter alia, for trees
that were cut and renoved from Lot 3, while the counterclains sought
to establish defendant’s right-of-way over | and owned by plaintiff,
pursuant to RPAPL 1501. The court granted defendants’ respective
notion and cross notion for sumary judgnent dismssing the clains in
t he conpl ai nt seeki ng damages with respect to the trees, but retained
a claimfor danmages for trespass related to piling stones on Lot 3.
That claimwas |later transferred to Town Court by stipulation of the
parties and was thereafter resol ved.

We concl ude that the order granting defendants’ respective notion
and cross notion for sunmary judgnment di sm ssing the clainms regarding
the trees is reviewabl e on appeal as a nonfinal order fromthe
subsequent judgment on the counterclains (see CPLR 5501 [a] [1]; RPAPL
1521 [1]). Because the order dism ssing the clainms regarding the
trees “expressly contenplated further nonm nisterial proceedings to
determine civil penalties,” i.e., damages for trespass regarding the
stones, the order was, by its terns, nonfinal (Lake George Parks
Conmmm. v Sal vador, 72 AD3d 1245, 1247, |v denied 15 NY3d 712; see
Burke v Crosson, 85 Ny2d 10, 17; see generally Kimrel v State of New
York, 49 AD3d 1210, 1210, |lv dism ssed 11 NY3d 729). Furthernore,

i nasmuch as the clains contained in both the conplaint and the
counterclains are derived fromthe sane source, i.e., the will, the
clainms contained in the conplaint “arise out of . . . the sane |egal
rel ationship as the unresolved [clains contained in the
counterclains]” (Burke, 85 Ny2d at 16). Thus, we further concl ude
that the court erred in determning that the doctrine of inplied
severance, which is a “very limted exception to the general rule of
nonfinality,” applies here (id.).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered May 3, 2011 in a personal injury
action. The order denied the notion of defendant for sumrmary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs conmenced this action alleging that a
“dangerous and defective condition” on defendant’s property caused
Gertrude A. Lane (plaintiff) to slip and fall. Defendant appeals from
an order denying its notion for summary judgnment dism ssing the
conplaint. W reject the contention of defendant that it net its
initial burden on the notion by establishing as a matter of | aw that
plaintiffs were unable to identify what caused plaintiff to fal
“ “wthout engaging in speculation” ” (Smart v Zanbito, 85 AD3d 1721,
1722). “It is well established . . . that ‘[a] nobving party nust
affirmatively [denonstrate] the nerits of its cause of action or
def ense and does not neet its burden by noting gaps in its opponent’s
proof’ ” (Dodge v City of Hornell Indus. Dev. Agency, 286 AD2d 902,
903, quoting Orcutt v Anerican Linen Supply Co., 212 AD2d 979, 980;
see Brown v Smith, 85 AD3d 1648, 1649). “Although [nere] concl usions
based upon surm se, conjecture, specul ation or assertions are wthout
probative value . . ., a case of negligence based wholly on
circunstantial evidence may be established if the plaintiffs show ]
facts and conditions fromwhich the negligence of the defendant and
the causation of the accident by that negligence may be reasonably
inferred” (Seelinger v Town of M ddletown, 79 AD3d 1227, 1229
[internal quotation marks omtted]). Here, although plaintiff was
unable to identify the specific source of her fall at her deposition
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due to the onset of unrelated nental status issues, plaintiffs
“submitt[ed] evidence establishing that she fell in the i medi ate
vicinity of [several uneven and unsteady pavenment bl ocks of which
def endant had actual notice], thereby rendering any other potenti al

cause of her fall ‘sufficiently renote or technical to enable [a] jury
to reach [a] verdict based not upon specul ati on, but upon the | ogical
inferences to be drawn fromthe evidence’ ” (Nolan v Onondaga County,

61 AD3d 1431, 1432).

W have considered the renmmi ning contentions of the parties and
conclude that they are without merit, or need not be addressed in
[ight of our determ nation.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Ontario County
(WIlliamF. Kocher, A J.), entered July 5, 2011 in a divorce action.
The order denied the anmended notion of defendant to dismiss the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Qpinion by LINDLEY, J.: In this matrinonial action, defendant
husband appeals from an order adopting the anended report of the
Ref eree and denyi ng defendant’ s anended notion to dism ss the
conplaint, which asserted a single cause of action under the “no-fault
di vorce” statute based on an alleged irretrievabl e breakdown in the
parties’ relationship for a period of at |east six nonths (see
Donmestic Relations Law 8 170 [7]). In support of his anended noti on,
def endant contended that the conplaint should be dism ssed pursuant to
CPLR 3211 (a) (5) because the action was tinme-barred and pursuant to
CPLR 3211 (a) (7) because the conplaint failed to comply with the
pl eadi ng requirenents of CPLR 3016 (c). W conclude that Suprene
Court properly denied defendant’s anmended noti on.

The parties were married in 1973 and have been separated since
Novenber 1996, when plaintiff wife noved out of the marital residence
and comenced a divorce action based on allegations of cruel and
i nhuman treatment. Defendant opposed the divorce and, follow ng a
nonjury trial, the court determned that plaintiff failed to establish
grounds for the divorce and therefore dism ssed the conplaint with
prejudice. In February 2011, approximately four nonths after the no-
fault statute took effect, plaintiff comenced this action. The
conplaint alleges in conclusory fashion that the parties’ relationship
has been irretrievably broken for at least six nonths. No facts are
al l eged in support of that assertion. Defendant thus contends that
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the conplaint fails to conply with CPLR 3016 (c), which provides that,
“[i]n an action for separation or divorce, the nature and
circunstances of a party’s alleged m sconduct, if any, and the tinme
and place of each act conplained of, if any, shall be specified in the
conpl ai nt " W reject that contention. Because a cause of
action for divorce under Donestic Relations Law 8 170 (7) does not
require a showi ng of any “m sconduct” by either party, the

requi renents of CPLR 3016 (c) are inapplicable.

In any event, even assum ng, arguendo, that a plaintiff seeking a

di vorce under the no-fault statute is required to plead facts
sufficient to denonstrate that the marriage i s broken down
irretrievably rather than sinply allege as nmuch in conclusory terns
(see generally CPLR 3211 [a] [7]; Goldin v Engi neers Country Cl ub, 54
AD3d 658, 659-660, Iv dismssed in part and denied in part 13 NY3d
763), we note that “ ‘[i]n assessing a notion under CPLR 3211 (a) (7)

. . acourt may freely consider affidavits . . . to renedy any
defects in the conplaint’ ” (Parker v Leonard, 24 AD3d 1255, 1256,
quoting Leon v Martinez, 84 Ny2d 83, 88; see Rovello v Oofino Realty
Co., 40 Ny2d 633, 635-636; Thomas v Thomas, 70 AD3d 588, 591). Here,
the affidavit submtted by defendant in support of his anended notion
to dism ss cured any all eged pl eading defects in the conplaint.
Def endant stated that he and plaintiff have been separated since 1996
and that they have not conmuni cated with each other within the past
five years. Those allegations, accepted as true, clearly establish
that the parties’ relationship has been irretrievably broken for far
nore than the required six nonths, which | eads us to defendant’s
remai ni ng contention with respect to the statute of limtations.

W agree with defendant that a cause of action under the no-fault
statute is subject to the five-year limtations period set forth in
Donestic Relations Law 8§ 210. W do not agree wi th defendant,
however, that this action is tinme-barred i nasmuch as plaintiff failed
to commence it within five years of the date that the parties
relationship initially becane irretrievably broken. 1In our view, a
cause of action for divorce under the no-fault statute should be
treated simlarly to a cause of action for divorce based upon
i mprisonment of a spouse (see 8 170 [3]), which is al so governed by
the five-year statute of limtations set forth in section 210. In
Covi ngton v Wal ker (3 NY3d 287, 291, rearg denied 4 NY3d 740, cert
deni ed 545 US 1131), the Court of Appeals held that a cause of action
for divorce based on inprisonnment “continues to arise anew for statute
of limtations purposes on each day the defendant spouse remains in
prison for ‘three or nore consecutive years’ until the defendant is

rel eased.” Like a spouse serving a life sentence, an irretrievable
breakdown in a married couple’s relationship is a continuing state of
affairs that, by definition, will not change. After all, the
breakdown is “irretrievable.” It thus stands to reason that a cause

of action under the no-fault statute may be commenced at any tine
after the marriage has been “broken down irretrievably for a period of
at least six nonths” (8 170 [7]; see Covington, 3 NY3d at 292-293; see
also Strack v Strack, 31 Msc 3d 258, 261).

W note that a contrary ruling would force a spouse such as



.3 446
CA 11-02168

plaintiff “tounwillingly remain in a dead marri age” (Covington, 3
NY3d at 291). Indeed, if the accrual date of a no-fault cause of
action were to be determ ned as defendant suggests so as to arise only
on the day that the relationship initially becane irretrievably
broken, assum ng that an exact date could even be pinpointed, the only
coupl es who could get divorced under the no-fault statute would be

t hose whose relationships irretrievably broke down within the past
five years but not within the last six nonths. Couples whose
relationships irretrievably broke down nore than five years ago woul d
have to remain married. That is inconsistent with the general intent
of the Legislature in enacting the no-fault statute, which was to
“enabl e[] parties to legally end a marriage which is, in reality,

al ready over and cannot be sal vaged” (Senate Introducer Memin
Support, Bill Jacket, L 2010, ch 384, at 13).

W further note that the purpose of the statute of limtations is
“to afford protection to defendants agai nst defending stale clains
after a reasonable period of tinme had el apsed during which a person of
ordinary diligence would bring an action” (Flanagan v Munt Eden Gen.
Hosp., 24 Ny2d 427, 429; see Matter of Depczynski v Adsco/Farrar &
Trefts, 84 Ny2d 593, 596-597). That purpose is not inpeded by our
determination in this case inasnmuch as plaintiff, in attenpting to
establish her cause of action, will be relying on facts and
circunstances arising within 5% years of comencenent of the action.?
Mor eover, because the no-fault statute did not take effect until
Cct ober 12, 2010, plaintiff could not have comrenced this action
before that date. It therefore cannot be said that plaintiff *slept
on her rights” or otherwise acted in a dilatory manner to defendant’s
detriment.

Accordingly, we conclude that the order should be affirned.

Entered: June 8, 2012 Frances E. Caf arel

! During the debate in the New York State Assenbly over
the bill that becane the no-fault statute, the Assenbly sponsor
of the legislation, Assenbl yman Jonat han Bi ng, was asked directly
by a fellow nmenber of the Assenbly whether a defendant in a no-
fault case would have a right to contest the plaintiff’s
allegations at a jury trial. “Yes,” Assenblyman Bi ng responded.
“l can’t imagine that happening frequently, but yes, technically,
that possibility would exist” (NY Assenbly Debate on Assenbly
Bill A9753-A, July 1, 2010, at 238). Bing repeatedly stated
“that the | egislation does not take away any grounds or any
procedural maneuver or anything that currently exists under the
law’ (id. at 231, 237), and that the allegation of an
irretrievable breakdown in the marital relationship can be
“contested” (id. at 236). Bing s representations appear
consistent wwth the fact that the Legislature, upon enacting the
no-fault statute, did not amend Donestic Relations Law 8§ 173,
which reads: “In an action for divorce there is a right to trial
by jury of the issues of the grounds for granting the divorce.”
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Clerk of the Court
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Appeal from an order of the Suprene Court, Mnroe County (Harold
L. Galloway, J.), entered January 3, 2011. The order denied the
noti on of defendant for summary judgnent dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting that part of the notion
seeking to limt plaintiff’s recoverable property damages to those
accruing within the 90 days prior to service of the notice of claim
and as nodified the order is affirmed w thout costs.

Menorandum Plaintiff comenced this action asserting causes of
action for trespass, nuisance and negligence. She sought damages for
injuries she sustained and for damage to her property as the result of
fl ooding all egedly caused by defendant’s artificial diversion of
surface water through its stormand surface water drainage system
Def endant noved for summary judgnment dism ssing the conplaint on the
ground that its drainage systemwas not the cause of the flooding on
plaintiff’s property. Alternatively, defendant noved for summary
j udgment di sm ssing the negligence cause of action and [imting the
damages recoverabl e under the trespass and nui sance causes of action
to those accruing within 90 days prior to the service of the notice of
claim (see General Municipal Law 8 50-e [1] [a]), or one year and 90
days prior to the commencenent of the action (see 8 50-i [1]).

Suprenme Court denied the notion in its entirety.

To establish liability for damages fromthe flow of surface water
onto her property, plaintiff is required to denonstrate that defendant
diverted the surface water by artificial neans “or that the
i nprovenents [ made by defendant] were not nmade in a good faith effort
t o enhance the useful ness of the defendant’s property” (Cottrell v
Her nron, 170 AD2d 910, 911, Iv denied 78 NY2d 853; see Kossoff v
Rat hgeb- Wl sh, 3 Ny2d 583, 589-590; Smith v Town of Long Lake, 40 AD3d
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1381, 1383). Paving al one—as opposed to pipes, sluices, drains or

di tches—does not constitute an artificial means of diversion (see
Cottrell, 170 AD2d at 911; see also Friedland v State of New York, 35
AD2d 755, 756). Here, it is undisputed that defendant owns a surface
wat er drai nage systemthat collects and diverts water across
plaintiff’s property. That systemincludes, inter alia, culvert pipe,
a drainage ditch and a catch basin. Plaintiff alleges that

def endant’ s drai nage system has altered natural flows and created a
storm wat er detention zone on her property. According to plaintiff,

t he detention zone created by the increased run-off froma new housing
subdi vision is inadequately drained and is a significant contri butor
to the excess water in the soil surrounding plaintiff’s house.

Even assum ng, arguendo, that defendant established its
entitlement to summary judgnent dism ssing the conplaint, we concl ude
that the affidavit of plaintiff’s engineer submtted in opposition to
the notion was sufficient to raise a triable issue of fact whether
defendant’ s drainage systemaltered the natural flow of surface water
to create a stormwater detention zone and flooding on plaintiff’s
property (see Pluchino v Village of Wal den, 63 AD3d 897, 897).
Further, that affidavit was also sufficient to raise a triable issue
of fact whether defendant was negligent in the naintenance of the
dr ai nage system and whet her such negligence was a proxi mate cause of
water intrusion into plaintiff’s basenent (cf. Hongach v Gty of New
York, 8 AD3d 622, 622).

Contrary to defendant’s contention, we conclude that plaintiff
properly served the notice of claimw thin 90 days of her discovery of
the all eged personal injuries (see CPLR 214-c [3]; General Mini ci pal
Law 8§ 50-e [1] [a]). Further, inasnuch as plaintiff commenced this
action within one year and 90 days fromthe date of that discovery,
her personal injury claimbased upon the growh of toxic nold
al l egedly caused by the water intrusion into her basenment was tinely
interposed (see 8 50-i [1]; CPLR 214-c [3]). W agree with defendant,
however, that because plaintiff discovered the nold growh in her hone
several years prior to serving the notice of claim any damages
awar ded under that part of the negligence cause of action based on
property damage nust be limted to those resulting from any negligent
acts that defendant commtted within the 90 days prior to service of
the notice of claim(see General Minicipal Law § 50-e [1] [a]).

Finally, inasnmuch as plaintiff conceded in opposition to the
notion that her damages under the trespass and nui sance causes of
action insofar as they were based on property damage were limted to
t hose danages sustained within 90 days prior to the date of filing of
her notice of claim she is estopped fromtaking a contrary position
on appeal (see generally Mtchell v La Barge, 257 AD2d 834, 835).

Al t hough we agree with plaintiff that “[c]onpliance with sections 50-e
and 50-i of the General Municipal Law is not required where a
plaintiff seeks equitable relief to abate or enjoin a nuisance and
incidentally seeks noney damages for past conduct” (Baum er v Town of
Newst ead, 198 AD2d 777, 777), plaintiff’s pleadings contain no claim
for equitable relief. W therefore nodify the order by granting that
part of defendant’s notion seeking to limt the damages plaintiff may
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recover for property damage to those accruing within the 90 days prior
to service of the notice of claim

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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Appeal from a resentence of the Ontario County Court (WIIliamF.
Kocher, J.), rendered Novenber 9, 2009. Defendant was resentenced
upon his conviction of crimnal sale of a controlled substance in the
fifth degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Menorandum  Def endant was convi cted upon his plea of guilty of
crimnal sale of a controlled substance in the fifth degree (Penal Law
§ 220.31), and he appeals fromthe resentence on that conviction.

Def endant contends that he raised various possible defenses during the
pl ea col l oquy and thus that County Court erred in failing to conduct a
sufficient inquiry to ensure that the plea was knowi ngly, voluntarily,
and intelligently entered. That contention is unpreserved for our

revi ew i nasmuch as defendant did not nove to withdraw the plea or to
vacate the judgnent of conviction on that ground (see People v Davis,
37 AD3d 1179, 1179, Iv denied 8 NY3d 983; People v Swank, 278 AD2d
861, 861, |v denied 96 Ny2d 807; see also People v Sinpson, 19 AD3d
945), and this case does not fall within the rare exception to the
preservation requirenment set forth in People v Lopez (71 Ny2d 662,

666) because nothing in the plea allocution calls into question the
vol untariness of the plea or casts “significant doubt” upon
defendant’s guilt (People v Lewandowski, 82 AD3d 1602, 1602; see
Swank, 278 AD2d at 861). |In any event, there is no nerit to

def endant’ s contenti on.

We reject the further contention of defendant that his absence
froma pretrial conference deprived himof the right to be present at
a material stage of the crinminal proceeding. Were a proceeding
“involves only questions of |law or procedure,” a defendant’s presence
is not required (People v Rodriguez, 85 NY2d 586, 591; see People v
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Levy, 52 AD3d 1025, 1028; People v Afrika, 13 AD3d 1218, 1222, |v

deni ed 4 NY3d 827). Here, we conclude that defendant did not have a
right to be present at the conference because “the subject |egal

di scussion did not inplicate his peculiar factual know edge or

ot herwi se present the potential for his neaningful participation”
(Peopl e v Fabricio, 3 NYy3d 402, 406; see People v Robinson, 28 AD3d
1126, 1128, |v denied 7 NY3d 794; People v Houk, 222 AD2d 1074, 1075).

Def endant failed to preserve for our review his contention that
the People failed to conply with the procedural requirenments of CPL
400. 21 when he was resentenced as a second felony drug offender (see
People v Pellegrino, 60 Ny2d 636, 637; People v Mateo, 53 AD3d 1111
1112, Iv denied 11 Ny3d 791; People v Beu, 24 AD3d 1257, |v denied 6
NY3d 809). In any event, defendant waived strict conpliance with that
statute by admtting the prior felony conviction in open court (see
People v Perez, 85 AD3d 1538, 1541; People v Vega, 49 AD3d 1185, 1186,
v denied 10 NY3d 965). Defendant’s further contention that he does
not qualify as a second felony offender pursuant to Penal Law § 70.06
need not be preserved for our review and thus is properly before us
(see People v Sams, 95 Ny2d 52, 56-57; People v Ranbs, 45 AD3d 702,
703, |v denied 10 NY3d 770). W conclude, however, that it is wthout
merit. Although defendant’s sentence upon the prior felony conviction
was i nposed nore than 10 years before the comm ssion of the present
felony, the 10-year period is extended by any period of time during
whi ch he was incarcerated (see 8 70.06 [1] [b] [iv], [Vv]), and we
t herefore conclude that defendant was properly resentenced as a second
fel ony drug of fender.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered May 29, 2009. The judgnent convicted defendant,
upon his plea of guilty, of crimnal sale of a controlled substance in
the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnment is affirned, and the matter is remtted to
Onondaga County Court for the filing of a predicate felony statenent
prior to resentencing.

Menmorandum  On appeal froma judgnent convicting himupon his
plea of guilty of crimnal sale of a controlled substance in the third
degree (Penal Law § 220.39 [1]), defendant contends that his sentence
as a second felony drug offender is illegal because he was never given
the opportunity to challenge the prior felony conviction. Here,
al t hough defendant admtted that he had a prior felony conviction, the
certificate of conviction does not reflect that defendant was
sentenced as a second felony drug offender. The sentence therefore is
illegal, and we nodify the judgnent by vacating the sentence, and we
remt the matter to County Court for the filing of a predicate felony
statenment pursuant to CPL 400.21 prior to resentencing (see People v
Scar brough, 66 NY2d 673, 674, revg on dissenting op of Booner, J. at
105 AD2d 1107; People v Ruddy, 51 AD3d 1134, 1135, |v denied 12 NY3d
787) .

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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BOARD OF COWM SSI ONERS, AND IN THEI R | NDI VI DUAL CAPACI TI ES: Rl CHVOND
HUBBARD, MARGARET A. KRZYZANOWSKI, DAVI D H RSCH, DOUGLAS CRANDALL, AND
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Appeal from an order of the Suprene Court, Allegany County
(Thomas P. Brown, A . J.), entered July 8, 2010. The order denied the
application of plaintiffs-appellants for a prelimnary injunction,
vacated a tenporary restraining order and conpelled plaintiffs-
appellants to accept the |ate answer filed by defendants-respondents
Rushford Lake Recreation District (RLRD), its Board of Conm ssioners
and the nenbers of the Board in their individual capacities: Richnond
Hubbard, Margaret A Krzyzanowski, David Hi rsch, Douglas Crandall, and
Debor ah Aumi ch

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs-appellants (plaintiffs), owners of non-
waterfront |lots in defendant Rushford Lake Recreation District (RLRD)
commenced this action seeking, inter alia, injunctive and decl aratory
relief requiring the RLRD to reinstate plaintiffs’ dock |icenses and
prevent the renoval and destruction of their docks, which are situated
on | akefront property that abuts several waterfront |ots owned by
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def endant Bradl ey Coon. Suprenme Court thereafter granted plaintiffs a
tenporary restraining order (TRO preventing the renoval of their
docks. Plaintiffs appeal froman order that denied their application
for a prelimnary injunction, vacated the TRO and conpelled plaintiffs
to accept the late answer filed by defendants-respondents RLRD, its
Board of Conm ssioners (Board) and the nmenbers of the Board in their

i ndi vi dual capacities (collectively, RLRD defendants). W affirm

We conclude that the court properly required plaintiffs to accept
the | ate answer of the RLRD defendants. Contrary to plaintiffs’
contention, the specific request made by counsel for the RLRD
defendants that the court direct plaintiffs’ counsel to accept the
answer, while not nade in a formal notion, was a sufficient
“application . . . to . . . conpel the acceptance of a pleading
untinmely served” pursuant to CPLR 3012 (d). Because the RLRD
def endants “provide[d] a reasonabl e excuse for the default and
denonstrate[d] a neritorious defense to the action” (Krieger v Cohan,
18 AD3d 823, 824; see Watson v Pollacchi, 32 AD3d 565, 565; Huckle v
CDH Corp., 30 AD3d 878, 879), the court did not abuse its discretion
inrequiring plaintiffs to accept the |ate answer (see Ayres Mem
Ani mal Shelter, Inc. v Montgonery County Socy. for Prevention of
Cruelty to Animals, 17 AD3d 904, 905, |v dism ssed 5 NY3d 824, |v
denied 7 Ny3d 712). W reject plaintiffs’ further contention that the
court acted without authority when it sua sponte stayed their
applications for default pending the return date on their order to
show cause seeking a prelimnary injunction (see generally CPLR 2201;
Matter of Coburn v Coburn, 109 AD2d 984, 985-986; A B. Med. Servs.,
PLLC v Travelers Indem Co., 26 Msc 3d 69, 70-71).

Contrary to plaintiffs’ contention, the court did not abuse its
di scretion in denying their application for a prelimnary injunction
and vacating the TRO (see generally Marcone APW LLC v Servall Co., 85
AD3d 1693, 1695; Eastman Kodak Co. v Carnosino, 77 AD3d 1434, 1435).
In order to obtain a prelimnary injunction, “the part[ies] seeking
such relief [nust] denonstrate[]: (1) a likelihood of ultimate
success on the nmerits; (2) the prospect of irreparable injury if the
provisional relief is withheld; and (3) a balance of equities tipping
in the noving part[ies’] favor” (Doe v Axelrod, 73 Ny2d 748, 750).
Here, plaintiffs failed to denonstrate that they were likely to
succeed on the nerits because, inter alia, their dock licenses were
revocable by the RLRD at any tine and wi thout cause. Moreover,
because plaintiffs “have an adequate remedy in the form of nonetary
damages,” they failed to establish that they would sustain irreparable
injury (Destiny USA Hol dings, LLCv Gtigroup Gobal Mts. Realty
Corp., 69 AD3d 212, 220; see D&W D esel v MlIntosh, 307 AD2d 750,
751). Finally, plaintiffs failed to denonstrate that the “bal ance of
equities” was in their favor (Doe, 73 Ny2d at 750).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Septenber 5, 2008. The judgnent convicted
def endant, upon a jury verdict, of predatory sexual assault against a
child, crimnal sexual act in the first degree, sexual abuse in the
first degree and endangering the welfare of a child.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously nodified on the | aw by reversing that part convicting
def endant of crimnal sexual act in the first degree and di sm ssing
count two of the indictnent and as nodified the judgnment is affirned.

Menmor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of predatory sexual assault against a child
(Penal Law & 130.96), crimnal sexual act in the first degree (8§
130.50 [3]), sexual abuse in the first degree (8 130.65 [3]), and
endangering the welfare of a child (8 260.10 [1]). W note at the
outset that defendant is correct that his conviction under count two
of the indictrment, charging crimnal sexual act in the first degree (8
130.50 [3]) nust be reversed and that count dism ssed as a | esser
i nclusory concurrent count of count one, charging predatory sexual
assault against a child (see People v Alford, 65 AD3d 1392, 1394, nod
on ot her grounds 14 Ny3d 846; see generally People v Scott, 61 AD3d
1348, 1349-1350, Iv denied 12 NY3d 920, 13 NY3d 799). W therefore
nodi fy the judgnment accordingly. Defendant’s further contention that
counts one and two are nultiplicitous is unpreserved for our review
(see CPL 470.05 [2]), and we conclude in any event that his contention
is without nmerit (see People v Baker, 67 AD3d 1446, 1447, |v denied 14
NY3d 769; People v Dann, 17 AD3d 1152, 1153, |v denied 5 NY3d 761).

Al t hough defendant failed to preserve for our review his further
contention that he was deprived of a fair trial by prosecutorial
m sconduct (see CPL 470.05 [2]), we woul d neverthel ess reject that
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contention even if defendant had preserved it for our review.
“Reversal on grounds of prosecutorial msconduct ‘is mandated only
when t he conduct has caused such substantial prejudice to the

def endant that he [or she] has been deni ed due process of law ”
(People v Rubin, 101 AD2d 71, 77, |lv denied 63 Ny2d 711), and that is
not the case here. W reject defendant’s further contentions that he
was deni ed effective assistance of counsel (see generally People v
Bal di, 54 Ny2d 137, 147), and that the sentence is unduly harsh and
severe. W have reviewed defendant’s remai ni ng contentions and

concl ude that none requires reversal or further nodification of the

j udgnent .

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Paula L
Feroleto, J.), entered June 3, 2011 in a personal injury action. The
order granted the notion of defendants for summary judgnment di sm ssing
t he conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained when the vehicle he was operating collided at an
intersection with a police vehicle operated by defendant Police
O ficer Tinmothy Turnbull (defendant officer) for defendant Town of
Cheekt owaga. Defendants thereafter noved to dismss the conplaint for
failure to state a cause of action and for summary judgnent di sm Ssing
the conplaint. |In support of the notion insofar as it sought summary
j udgnment di smssing the conplaint, defendants contended, inter alia,
that the facts alleged did not rise to the | evel of “reckless
di sregard” required for the inposition of liability under Vehicle and
Traffic Law 8§ 1104 (e). Suprene Court granted the notion insofar as
it sought summary judgnent dism ssing the conplaint on that ground.

We affirm

At the tinme of the collision, defendant officer was operating a
police vehicle while responding to a dispatch call concerning a driver
on the highway operating a vehicle in a reckless nmanner. There is no
di spute that defendant officer’s vehicle entered the intersection
against a red |ight.

We concl ude that defendant officer was operating an authorized
enmergency vehicle while involved in an energency operation (see
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Vehicle and Traffic Law 88 101, 114-b). Thus, the standard of
l[iability pursuant to Vehicle and Traffic Law 8 1104 (e), i.e.,
reckl ess disregard for the safety of others, rather than that of
ordi nary negligence, applies to his actions (see Criscione v City of
New Yor k, 97 Ny2d 152, 157-158; Hughes v Chiera, 4 AD3d 872).

Def endants established as a matter of |aw that defendant officer’s
conduct did not rise to the level of reckless disregard for the safety
of others (see Szczerbiak v Pilat, 90 Ny2d 553, 556-557), and
plaintiff failed to raise a triable issue of fact in opposition to
that part of the notion (see Sal zano v Korba, 296 AD2d 393, 394-395;
see generally Zuckerman v City of New York, 49 Ny2d 557, 562).

Proceeding through a red light is expressly set forth in Vehicle
and Traffic Law § 1104 (a) (2) as one of the privileges extended to an
aut hori zed police vehicle engaged in an energency operation (see Kabir
v County of Monroe, 16 NY3d 217, 222-223). Even assum ng, arguendo,

t hat defendant officer had not engaged the police vehicle's siren and
energency lights, we conclude that such fact al one cannot establish a
predicate for liability inasmuch as the use of the siren and/or
enmergency lights is not required for police vehicles to obtain the
benefits of the statute (see 8§ 1104 [c]; Herod v Mele, 62 AD3d 1269,
1270, |Iv denied 13 Ny3d 717). |In addition, even assum ng, arguendo,

t hat defendant officer experienced a short-termreduction in
visibility of the intersection where the collision occurred, we

concl ude that such factor also does not constitute reckless disregard
for the safety of others under the circunstances of this case (see
Herod, 62 AD3d at 1270). Wth respect to the speed at which the
police vehicle entered the intersection, defendant officer testified
at his deposition that he was traveling at 15 mles per hour.
Plaintiff testified at his deposition, however, that he did not
observe the police vehicle at any tine prior to the collision and thus
was not able to provide a conpetent estimate of its speed, and the
passenger in plaintiff’s vehicle testified at her deposition that she
was “not a driver” and “can’t tell” speed. “In the absence of a
showi ng that [the passenger] was qualified to give an estinmate of a
speci fic speed at which a [vehicle] was traveling,” her deposition
testimony concerning the speed at which the police vehicle was
traveling constitutes inadm ssible opinion evidence (Swoboda v W Try
Harder, 128 AD2d 862, 863; see Larsen v Vigliarolo Bros., 77 AD2d 562,
| v denied 52 Ny2d 702). W therefore conclude that there is no

evi dence that defendant officer “ “intentionally [did] an act of an
unr easonabl e character in disregard of a known or obvious risk that
was so great as to make it highly probable that harmwould follow and
[did] so with conscious indifference to the outcone” (Saarinen v Kerr,
84 NY2d 494, 501).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Supreme Court, Womnm ng County [Mark H
Dadd, A J.], entered August 30, 2011) to review a determ nati on of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 102.10 (7 NYCRR 270.2 [B] [3] [i]) and as
nodi fied the determination is confirnmed without costs and respondent
is directed to expunge frompetitioner’s institutional record al
references to the violation of that inmate rule.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determnation, following a Tier Il disciplinary
hearing, that he violated inmate rules 106.10 (7 NYCRR 270.2 [B] [7]
[i] [refusal to obey a direct order]), 118.30 (7 NYCRR 270.2 [B] [19]
[viii] [cleanliness]), 118.22 (7 NYCRR 270.2 [B] [19] [iv] [unhygienic
act]) and 102.10 (7 NYCRR 270.2 [B] [3] [i] [threats]). Respondent
correctly concedes that the determ nation that petitioner violated
inmate rule 102.10 is not supported by substantial evidence. W
therefore nodify the determ nation and grant the petition in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 102.10 (see Matter of Vasquez v Goord, 284 AD2d
903, 903-904), and we direct respondent to expunge frompetitioner’s
institutional record all references to the violation of that inmate
rule (see generally Matter of Edwards v Fischer, 87 AD3d 1328, 1330).
| nasnuch as it appears fromthe record that petitioner has already
served his admnistrative penalty, the appropriate renedy is
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expungenent of all references to the violation of that rule fromhis
institutional record (see Matter of Delgado v Hurl burt, 279 AD2d 734,
735 n). Further, because the penalty has been served and there was no
recommended | oss of good tine, there is no need to remt the matter to
respondent for reconsideration of the penalty (see Matter of Maybanks
v Goord, 306 AD2d 839, 840).

Petitioner failed to exhaust his admnistrative renmedies with
respect to his contentions that the Hearing Oficer refused to
investigate petitioner’s claimof retaliation, failed to call a
lieutenant as a witness and inproperly limted his cross-exam nation
of a sergeant, inasnmuch as he failed to raise those issues in his
admnistrative appeal, “ ‘and this Court has no discretionary
authority to reach [those] contention[s]’ ” (Matter of MFadden v
Prack, 93 AD3d 1268, 1269). Petitioner failed to preserve for our
review his further contention that the Hearing Oficer erred in
denying his request for the videotape of the incident, inasnmuch as he
failed to raise that issue in his petition (see Matter of Dawes v
McCl el l an, 225 AD2d 830, 831).

Contrary to petitioner’s contention, the determ nation that he
violated the remaining inmate rules is supported by substanti al
evi dence (see generally People ex rel. Vega v Smth, 66 Ny2d 130,
139). W have reviewed petitioner’s remai ni ng contentions and
conclude that they are without nmerit.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered May 27, 2008. The judgnent convicted defendant,
upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
af firned.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law 8§ 125.25
[1]) based on the charge that he killed the victimon or around
February 6, 2007. The victimwas the ex-girlfriend of defendant who
lived with himin Syracuse and was the nother of his children. Wthin
days after the victinm s di sappearance, defendant took the children to
Ceorgia to stay with his nother. Detectives fromthe Syracuse Police
Departnment (SPD) traveled to Georgia and intervi ewed def endant there
on February 20, 2007. Defendant returned to Syracuse on March 20,
2007, and was interrogated by SPD detectives over a period of 49
hours. Near the end of the interrogation, defendant told the
detectives that he wanted an attorney and that he wanted to speak with
the Assistant District Attorney. An attorney was appointed for
def endant and, after neeting with his attorney as well as a break in
the interrogation, defendant made statenents to the detectives in the
presence of his attorney on March 23, 2007.

We reject defendant’s contention that County Court erred in
refusing to suppress the statenments that he nade to SPD detectives in
Ceorgia on February 20, 2007. According to the decision of the
suppression court, even assum ng, arguendo, that defendant was in
custody, the court determ ned that he know ngly and voluntarily waived
his Mranda rights before speaking with the detectives. The evidence
presented at the suppression hearing supports that determ nation (see
Peopl e v Sands, 81 AD3d 1263, 1263, |v denied 17 NY3d 800). W
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further agree with the court that defendant’s statenent, “[w hen

asked themif | needed to speak to an attorney, they just nade it seem
like I couldn’t get one at that tine” was not an unequivocal request
for counsel (see generally People v Hi cks, 69 NY2d 969, 970, rearg
denied 70 Ny2d 796).

W reject defendant’s further contention that the court erred in
refusing to suppress the statenments that he nade to SPD detectives in
Syracuse on March 23, 2007. The court suppressed the statenents that
def endant nmade during the preceding 49-hour interrogation. The court
hel d that, although defendant was advised of his Mranda rights, under
the totality of the circunstances the People did not neet their burden
of proving that defendant’s statenments made during “this unprecedented
and |l engthy period were voluntary” beyond a reasonabl e doubt. W
concur with the court that the length of the interrogati on was
unparal | el ed and should in no way be condoned. Wth respect to the
March 23, 2007 statenents, however, the court determ ned that they
wer e adm ssi bl e because there was an ei ght-hour “definite, pronounced
break” between the 49-hour interrogation and those statenments. The
court explained that any taint fromthe prior interrogation was
di ssipated by the break in the interrogation, by the assignnent of an
attorney and opportunities to consult with that attorney before the
March 23, 2007 statenents were nade, by defendant’s renmoval fromthe
interrogation roomand his opportunity to sleep the remainder of the
ni ght before being arraigned, and by defendant’s havi ng made the
statenents in question while speaking with the detectives the
following norning in the presence of his attorney. W agree. In
particular, we note that, once an attorney was appoi nted for defendant
and defendant had the opportunity to consult with the attorney before
agai n speaking with the detectives, in the presence of his attorney,
it cannot be said that the statenents were involuntary or the “product
of conpul sion” (Mranda v Arizona, 384 US 436, 466).

Def endant failed to preserve for our review his contention that
he was denied a fair trial by prosecutorial m sconduct (see People v
MIlton, 90 AD3d 1636, 1637) and, in any event, that contention is
wi thout nmerit. Any alleged m sconduct was not so egregious as to deny
defendant a fair trial (see People v Pringle, 71 AD3d 1450, 1450-1451,
| v denied 15 NY3d 777, People v Foster, 59 AD3d 1008, 1009, |v
deni ed 12 NY3d 816). Defendant further contends that he received
i neffective assistance of counsel because his attorney should not have
allowed himto give a statenent to the detectives. Defense counse
was not ineffective, however, for making a “strategic decision to
encour age defendant to cooperate in order to receive favorable
treatment” (People v Carncross, 14 NY3d 319, 332). Indeed, the
evi dence at the suppression hearing established that defendant wanted
to “cut a deal” and was in fact offered a sentence cap if he
cooperated. W have reviewed the rennining instances of alleged
i neffective assistance of counsel raised by defendant and nevert hel ess
concl ude that he received nmeani ngful representation (see People v
Bal di, 54 Ny2d 137, 147).

CENTRA and ScoNlERS, JJ., concur; SCUbbErR, P.J., concurs in the
foll owing Menorandum | agree with the majority that County Court
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properly refused to suppress defendant’s incul patory statenents nade
in the presence of counsel. | wite separately, however, to clarify
that, in ny view, those statenents are voluntary not only because they
were sufficiently attenuated fromstatenents determ ned to be
involuntary (see generally People v Paul man, 5 NY3d 122; People v

Bet hea, 67 NY2d 364; People v Chapple, 38 Ny2d 112), but also,

i ndependently of the attenuation, because they were nade foll ow ng
consultation with his counsel and in the presence of his counsel.

| am m ndful of People v Concepcion (17 NY3d 192) and note that
nmy anal ysis does not inproperly recomend that we affirmthe court’s
suppression ruling on a ground rejected by the suppression court, or
on a ground upon which it ruled in defendant’s favor (cf. id. at 196;
see generally People v LaFontaine, 92 Ny2d 470, 474). | ndeed,
Concepci on and LaFontaine are “only inplicated when an appell ate court
affirnms a case on a ground that was not deci ded adversely to the
[ defendant] at the trial level” (Concepcion, 17 NY3d at 197). Here,
the court explicitly addressed defendant’s opportunities to consult
wi th counsel prior to making the statenents and noted that the
statenments were made with the benefit of the assistance of counsel.
Thus, | submt that, as part and parcel of its decision that the
statenment was voluntary, the court inplicitly determ ned that the
assi stance of counsel rendered the statenment voluntary, and thus
deci ded that issue adversely to defendant.

Al t hough defendant was required to endure 49 hours of
interrogation, he nevertheless eventually invoked his right to
counsel , whereupon the police ceased the interrogation. Defendant
conferred with his assigned attorney for a period of tw hours that
evening and for approximately 15 mnutes the follow ng norning before
agai n speaking to the police. Wth his counsel present, defendant
told the police, “I killed her” and that he had placed the victinis
body in a dunpster.

More than 50 years ago, the Suprene Court reiterated that “basic
rights that are enshrined in our Constitution [are] that ‘No person
shall be conpelled in any crimnal case to be a w tness agai nst

hinself,” and that ‘the accused shall . . . have the Assistance of
Counsel’” 7 (Mranda v Arizona, 384 US 436, 442). The Court
establ i shed “procedural safeguards . . . to secure the privilege

agai nst self-incrimnation” (id. at 444), in order to ensure that the
right “to remain silent . . . or to speak without intimdation,

bl atant or subtle,” (id. at 466) is not “put in jeopardy . . . through
of ficial overbearing” (id. at 442). The Mranda Court was clear:
“[t]he presence of counsel . . . would be the adequate protective

devi ce necessary to make the process of police interrogation conform
to the dictates of the privilege [against self-incrimnation]. Hi's
[or her] presence would insure that statenments made in the governmnent -
establ i shed atnosphere are not the product of conpulsion” (id. at
466). “The presence of counsel confers no undue advantage to the
accused. Rather, the attorney’ s presence serves to equalize the

posi tions of the accused and sovereign, mtigating the coercive

i nfluence of the State and rendering it | ess overwhel mi ng” (People v
Rogers, 48 Ny2d 167, 173). Here, defendant exercised his right to
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counsel and thereby safeguarded his right to remain silent or to speak
wi thout intimdation (see Mranda, 384 US at 466), and thus the court
properly determ ned that defendant’s statenents were voluntary.

LINDLEY and MaRTOCHE, JJ., dissent and vote to reverse in
accordance with the following Menorandum W respectfully dissent.
We agree with the majority that County Court properly refused to
suppress the statenents by defendant in CGeorgia to detectives fromthe
Syracuse Police Departnent (SPD). W also agree with the majority
that the court properly suppressed the statenments nade by def endant
during his interrogation that lasted from 11:30 p.M on Friday, March
20, 2007 to 1:00 A M on Mnday, March 23, 2007, a total of 49% hours.
W disagree with the majority, however, that the subsequent statenents
made by defendant eight hours later on March 23 were voluntarily made
and t hus adm ssi bl e because there had been a break in the
interrogation and because defendant had been assigned an attorney at
his request, and was given the opportunity to consult with the
attorney before naking the subsequent statenents to the detectives, in
t he presence of his attorney.

On February 8, 2007, defendant filed a m ssing person report
regarding his ex-girlfriend and the nother of his three children.
Al t hough the rel ationship had ended, defendant and his ex-girlfriend

were still living together and, immediately after making the m ssing
person report, defendant |eft Syracuse to nove to Georgia with the
children. 1In the course of the investigation regarding the m ssing

person report, the police identified defendant as a suspect in the

di sappearance. On February 19, detectives fromthe SPD traveled to
CGeorgia to speak with defendant. Defendant voluntarily acconpanied
the detectives to a Sheriff’s station house in Georgia, where he
executed a Mranda waiver at 10:35 A M on February 20 and was
guestioned until 6:30 AM on February 21. In the course of that

i nterrogation, defendant signed a consent-to-search formfor his
vehi cl e and took a pol ygraph exam nation. He also consented to a DNA
swab test.

Shortly thereafter, defendant noved back to Syracuse. On March
20, defendant agreed to speak to the SPD detectives and was taken to
the SPD's Crimnal Investigation Division (CID). There, rotating
teans of detectives interrogated defendant between March 20, 2007 at
11:30 .M and March 23, 2007 at 1:00 A M At the onset of the
i nterrogation, defendant was advi sed of, and waived, his M randa
rights. One of the interrogating officers testified that, during the
course of the 49% hour interrogation, defendant was allowed to sleep
“in the chair, on the floor, whatever he wanted to do,” and woul d have
had a bl anket “if he had asked for one.” Nevertheless, the court
credited defendant’s testinony at the suppression hearing that he
never slept during that interrogation. Al so during the course of that
i nterrogation, defendant nade nunerous statenents suggesting that he
was i nvolved in the disappearance of his ex-girlfriend. For exanple,

in the early norning hours of March 21, he stated, “it makes ne | ook
guilty doesn’t it?” Slightly later that norning, he stated, “I’'m
f***ed” and, “[i]f | were you guys, | wouldn’'t et me go.” 1In the

early morning hours of March 22, defendant made the foll ow ng
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statenents: “[I]t’s hard as f***,” and “I’mgonna go to jail.” Later
t hat norning, he expressed his desire to go to jail and to kil
himself. Finally, at about 8:30 p.M on March 22, the | ead detective
who supervised the interrogation informed defendant that he woul d be
charged with nurder. According to the detective s hearing testinony,
defendant told the detective that he wanted to “cut a deal basically
to tell us where her body was” as long as the detective obtained an
attorney for defendant and allowed himto speak to the Assistant
District Attorney (ADA) with whom he had previously spoken. That ADA
had spoken to defendant for 45 m nutes at about 7:30 .M on March 22.
The ADA testified that his conversation wth defendant was a “I ast
effort . . . to get himto open up.” The ADA |left when his “I|ast
effort” appeared unavailing, but he shortly thereafter received a

tel ephone call fromthe detective requesting that he return and nmake
arrangenents for defendant to obtain counsel

The ADA thereupon advi sed defense counsel that, if defendant
reveal ed the | ocation of the body, his sentence would be capped at a
termof incarceration of 18 years to life. Defense counsel spoke to
def endant, and then inforned the SPD that defendant woul d not speak to
them any further that night. Defendant was booked and placed in a
hol ding cell at approximately 1:30 AAM on March 23 and, follow ng his
arraignment in the norning, he returned to the SPD

Def ense counsel testified that he was not told how | ong def endant
had been interrogated and was not shown any police reports. He
further testified that defendant appeared “enotional and distraught,”
al t hough he could not recall whether defendant appeared fatigued.

Def endant testified that he offered to nmake a witten statenent after
he told the police that he was so tired that he would sign anything

they wote. |Imediately after defendant’s arraignnent at 9:30 AAM on
March 23, defendant advi sed defense counsel that he wanted to speak to
the police and was willing to reveal the |ocation of the body. He was

then returned to the CID and was placed in the same room where he had
been previously interrogated for 49% hours. The |ead detective
guestioned defendant in the presence of the ADA and defense counsel
and, when the | ead detective asked, “What happened?” defendant
responded, “I killed her.”

Def endant noved to suppress, inter alia, all statenents nmade in
Ceorgia and in Syracuse, between March 20 and March 23, 2007. The
suppression court concluded that the statenents made to the SPD
detectives in Georgia were adm ssi bl e because defendant had know ngly
and voluntarily waived his Mranda rights and was not in custody.

The suppression court further concluded that the statenents nade by
def endant during the course of the 49% hour interrogation between
11:30 p.M on March 20, 2007 and 1: 00 A.M on March 23, 2007 were nade
involuntarily and were inadm ssible at trial. Specifically, the court
determ ned that the People failed to neet their burden of proving that
the statenments “made during this unprecedented and | engthy period”
were voluntarily nmade beyond a reasonabl e doubt, citing Geenwald v
Wsconsin (390 US 519). The suppression court further determ ned that
those statenents “were obtained in violation of Mranda rights; were
made involuntarily in the ‘traditional due process’ and in
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contravention of CPL [] 60.45,” and could not be used agai nst
def endant at trial.

The suppression court further determ ned, however, that the
statenents nmade by defendant on March 23 after his arrai gnnent were
adm ssi bl e because the statenments were voluntarily nade. The
suppression court determined that any taint fromthe 49% hour
interrogation had been dissipated by “the break in interrogation; the
assi gnnent of counsel and opportunities to consult wth that counsel;
and by Defendant’s renoval fromthe interrogati on room and opportunity
to sleep for the renmainder of the night before being arraigned and
returning to speak with police in the presence of counsel the next
nmorning.” The court concluded that the roughly eight-hour break was
sufficient to attenuate any taint fromthe prior 49% hour
interrogation and that the statenments were not obtained as a result of
a continuous chain of events.

Prelimnarily, we note that the People contend that defendant
failed to preserve for our review his challenge to the |egal standard
to be applied on the ground that defendant failed to raise that
chal | enge before the suppression court. W reject the People’s
contention for the obvious reason that defendant could hardly have
been expected to predict the |egal standard that the court would apply
inits decision. Wth respect to the nmerits of his challenge to the
| egal standard applied by the court, however, we conclude that there
is no appreciable difference between the standard that he woul d urge
upon this Court and that applied by the suppression court. The
suppression court ruled that the taint fromthe initial circunstances
of the interrogation was dissipated by the break in the interrogation,
and by the assignnment of counsel and the presence of counsel when
def endant nmade the subsequent statenents that were rul ed adm ssi bl e.
In our view, the court’s analysis properly considered the standards of
the federal “fruit of the poisonous tree” cases relied upon by
def endant (see e.g. Oregon v Elstad, 470 US 298, 305-308).

The suppression court and the majority conclude that two key
factors attenuated defendant’s clear adm ssion of guilt fromhis prior
49% hour interrogation, i.e., the break in the interrogation and the
assi gnnent and presence of counsel. In our view, under the
ci rcunstances of this case neither of those factors is sufficient to
create an adequate attenuation.

We begin our analysis with a discussion of the 49% hour
continuous interrogation conducted by rotating teans of police
officers. The interrogation occurred inside a | ocked roomthat was 10
feet by 10 feet. Except for bathroom breaks, during which defendant
was acconpani ed by a detective, defendant spent the entire 49% hour
period in the interrogation room As the suppression court stated in
its findings of fact, the only food consunmed by defendant during his
continuous interrogation was a single sandw ch, which he consuned
early in the evening on March 21. That was approximately 20 hours
after he was taken into custody and 40 hours before he confessed on
the norning of March 23, a point that bears enphasis. Fromearly
Sat urday evening to Monday norni ng when he confessed, defendant ate
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not a norsel of food.

In addition, as the suppression court further stated inits
findings of fact, there is no evidence that defendant slept during his
49% hours in the interrogation room In fact, the People, who as
noted had the burden of proving the voluntariness of defendant’s
statenents beyond a reasonabl e doubt (see People v Rosa, 65 Ny2d 380,
386), offered no evidence that defendant slept while he was in the
hol ding cell awaiting arraignment. The suppression court set forth in
its findings of fact that defendant had an “opportunity to sleep” in
the holding cell, but there was no evidence adduced at the hearing
t hat defendant actually slept or that the conditions in the holding
cell were such that it was even possible for defendant to sl eep.

Thus, it appears that defendant nay have been awake for 50 hours

i mredi ately preceding his confession. That does not take into account
the fact that defendant was picked up by the police at 10:30 P.M 0N
March 20 and probably had been awake for quite sone tinme on that day
(see People v Anderson, 42 Ny2d 35, 39 [“As (defendant) had been
transported to police headquarters an hour after m dnight, his hours
in the interrogati on room nust be added to those which had el apsed
since the tine he had arisen fromhis bed on the norning of the day
before”]).

In Ashcraft v State of Tennessee (322 US 143), Justice Bl ack,
witing for a majority of the United States Suprenme Court, considered
the adm ssibility of a confession nade foll owi ng a continuous 36-hour
interrogation conducted by rotating teans of police officers. The
Court concluded that the interrogation was “so inherently coercive
that its very existence is irreconcilable wth the possession of
mental freedom by a | one suspect against whomits full coercive force
is brought to bear” (id. at 154). The Court continued, “It is
i nconcei vabl e that any court of justice in the |and, conducted as our
courts are, open to the public, would permt prosecutors serving in
rel ays to keep a defendant w tness under continuous cross]-

]exam nation for thirty-six hours without rest or sleep in an effort
to extract a ‘voluntary’ confession” (id.). W recognize that
Ashcraft predates the seminal ruling of the United States Suprene
Court in Mranda v Arizona (384 US 436) and that, here, defendant, as
found by the suppression court, waived his right to counsel. Thus,
def endant and t he suspect in Ashcraft were not in identical
situations, given that the suspect in Ashcraft was not afforded the
opportunity to have counsel present at his questioning. Despite that
distinction, we note the Court’s condemmation of a | engthy and

conti nuous interrogation.

| ndeed, research has shown that the possibility of a fal se
confession increases based on the setting and |l ength of the
interrogation (see CGutierrez, You Have The Right [to plead guilty]:
How W Can Stop Police Interrogators From I nduci ng Fal se Confessions,
20 S Cal Rev L & Social Justice 317 [Spring 2011]). In fact, as noted
in the above-referenced article, in a study of 125 confessions proven
to be false, the nean interrogation time was 16.3 hours, which is
substantially longer than the 4-hour interrogation tinme that is
ot herwi se recommended (id. at 338-339). As the author notes, “the



- 8- 552
KA 08-01674

long interrogation time conbined with isolation, hunger, and sl eep
deprivation can lead to false confessions” (id. at 339). Even in the
post- M randa cases, the United States Suprene Court has “consistently
i ndi cated that the Due Process inquiry nust focus on the propriety of
the interrogation nmethods, not the reliability of the particul ar
confession” (Wiite, Wiat Is An Involuntary Confession Now?, 50 Rutgers
L Rev 2001, 2022 [ Summrer 1998]).

While the majority concludes, as do we, that the 49% hour
continuous interrogation conducted here of fends basic principles of
due process, we part ways with respect to whether “the connection
bet ween the | awl ess conduct of the police and the discovery of the
chal | enged evi dence has ‘beconme so attenuated as to dissipate the
taint” ” (Wng Sun v United States, 371 US 471, 478; see People v
Stith, 69 Ny2d 313, 317-318; People v Rogers, 52 Ny2d 527, 532-533,
rearg denied 54 Ny2d 753, cert denied 454 US 898, reh denied 459 US
898). Wth respect to the approxi mately ei ght-hour “break” in
interrogation, the issue is whether “a definite, pronounced break in
the interrogation . . . may be said to have returned [the defendant],
in effect, to the status of one who is not under the influence of
guestioni ng” (People v Chapple, 38 Ny2d 112, 115). In our view, the
relatively brief “break” in interrogation, follow ng a continuous 49%
hour interrogation, was not sufficient to return defendant to the
status of one who is not under the influence of questioning. W
consider not only the extraordinary and draconi an | ength of the
interrogation, but we also consider the fact that defendant nay have
believed hinself “so committed by a prior statenent that he [felt]
bound to nake another” (People v Tanner, 30 Ny2d 102, 106). In United
States v Bayer (331 US 532, 540, reh denied 332 US 785), the United
States Suprenme Court discussed that latter theory as foll ows:

“[Alfter an accused has once let the cat out of the bag by confessing,
no matter what the inducenent, he is never thereafter free of the
psychol ogi cal and practical disadvantages of having confessed. He can
never get the cat back in the bag. The secret is out for good.”

Al t hough defendant did not directly inculpate hinmself in his
statenments during the 49% hour interrogation, there is no question
that he nade statements that were indicative of his involvenent in the
crime. Notably, his final statenent at the end of the 49% hours of
interrogation was, “I’'Il give everybody what they want [in exchange
for a plea deal and an attorney],” a statenent that strongly suggests
t hat defendant believed that he had no choice but to confess to the
crime in order to receive a favorable plea deal and an attorney. In
our view, the police exploited defendant’s | engthy detention in such a
way that it can be said to have “produced” his later incul patory
statenments (Rogers, 52 Ny2d at 535). This is not a case in which the
def endant was released fromthe strictures of an interrogation during
whi ch he made no incul patory remarks, and then made a “subsequent
unpronpted decision to make a statenment” (People v Kinnard, 62 Ny2d
910, 912; see People v Dunn, 83 AD3d 1421, |v denied 17 NY3d 794). As
the United States Suprene Court noted in Ashcraft, persistent
questioni ng, continuing hour after hour by relays of officers, along
with the deprivation of sleep, “is the nost effective torture and
certain to produce any confession desired” (Ashcraft, 322 US at 150 n
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6 [internal quotation marks omtted]).

The relatively brief break afforded to defendant after he
essentially agreed to confess to the crime did not provi de defendant
with any freedom Instead, he remained in his holding cell before he
was taken to City Court for arraignnent, whereupon he was inmedi ately
guestioned by one of the sanme detectives who was involved in the 49%
hour interrogation. As noted, there is no evidence that defendant was
provi ded food or that he slept during the eight hours he was in the
hol ding cell. Under the circunstances, that “break” could hardly have
“attenuated” defendant’s statenents i mediately follow ng arrai gnnent
fromthe prior coercive and extraordinarily lengthy interrogation.

W also reject the magjority’ s reliance on the fact that counsel
was present when defendant made his directly incul patory statenents.
First, although defendant was represented by counsel during his post-
arrai gnment statenents, defendant was given conparatively little tine
to speak to defense counsel and in fact testified that he was
concerned that the attorney was a di sguised police officer, a
suspicion that, given the rotating teans of police interrogators
during the 49% hour period, appears sonewhat reasonable. There is no
indication in the record that defense counsel was aware of the length
of the interrogation and the fact that defendant had made inplicitly
i ncul patory statenents

In addition, the presence of counsel did nothing to inprove
defendant’s cognitive functioning, which necessarily was adversely
af fected by the prolonged |ack of food and sl eep. “The potenti al
ef fect on human beings of the lack of such el enental needs as sl eep
and sustenance requires no el aboration. Case |aw repeatedly has
enphasi zed the vital effect that the resultant ‘slowy nounting
fatigue’ may be expected to have on a person’s judgnment and will”
(Anderson, 42 Ny2d at 40, quoting Spano v New York, 360 US 315, 320,
remttitur amended 7 NY2d 729; see G eenwald, 390 US at 521 [defendant
had no food for 12 hours while in custody]; Sinms v Georgia, 389 US
404, 407 [defendant had no food for eight hours while in custody]).

As Justice Brennan and two ot her dissenters noted in a slightly
different context in McMann v Richardson (397 US 759, 778 [Brennan,
J., dissenting]), we should decline to “attach talisnmanic significance
to the presence of counsel” where otherw se coercive pressures have
been brought to bear upon a defendant. Certainly, the presence of
counsel during his post-arraignnment interrogation is a factor to be
consi dered, but we conclude that the presence of counsel al one cannot,
foll owi ng a 49% hour continuous interrogation proceeded by a brief
break nullify the coercive effect of the prior interrogation. W
agree with the reasoning of the Suprene Court of I|Iowa, as follows:
“Consultation with an attorney woul d not insulate defendant fromthe
psychol ogi cal consequences of the prom ses nade” to him (State v Kase,
344 NWed 223, 226).

In our view, the specific circunstances of this case mlitate
strongly in favor of suppression of the statenents that followed the
49% hour interrogation. 1In Anderson (42 Ny2d 35), the Court of
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Appeal s consi dered the involuntariness of a confession under the
totality of the circunstances and | ooked at the follow ng factors:
the I ength of the continuous interrogation (19 hours), the deprivation
of sleep during that period, the use of rotating teanms of officers
conducti ng prol onged and persistent questioning, and the isolation of
defendant fromfriends and fam|ly during that period (id. at 39-40).
The only factor in Anderson that distinguishes it fromthis case is
that the defendant in Anderson was not nmade aware of his right to
counsel until the interrogation had been underway for 13 hours.
Again, while we agree that the waiver of Mranda rights and the
ultimate presence of an attorney are factors to be considered in
determ ning the voluntariness of a confession, we conclude that they
do not outweigh all of the other factors considered in Anderson.

Finally, we consider whether the failure to suppress defendant’s
confession constitutes harm ess error. Confessions “ ‘are probably
t he nost probative and damagi ng evidence’ that can be introduced
agai nst the defendant” (People v Carnobna, 82 NY2d 603, 614). That
does not nean, however, that the adm ssion of an inadm ssible
confessi on can never be harm ess error. Here, there was significant
circunstantial evidence inplicating defendant in the crine. W cannot
concl ude, however, that there is no reasonable probability that the
confession contributed to his conviction (cf. id. at 614-615; People v
WAt son, 90 AD3d 1666, 1667). We conclude, therefore, that defendant’s
statenents made on March 23 imedi ately follow ng his arrai gnment
shoul d have been suppressed, and we woul d grant a new trial.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Ontario County Court (Craig J.
Doran, J.), rendered COctober 3, 2008. The judgnment convicted
def endant, upon a jury verdict, of crimnal mschief in the fourth
degree (two counts), crimnal mschief in the second degree,
aggravat ed harassnent in the second degree (four counts), burglary in
t he second degree, grand larceny in the fourth degree and cri m nal
contenpt in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the |l aw by reducing the conviction of grand larceny in
the fourth degree (Penal Law 8 155.30 [1]) under count 11 of the
indictnment to petit larceny (8 155.25) and vacating the sentence
i mposed on that count, and by reducing the conviction of crim nal
contenpt in the first degree (8 215.51 [d]) under count 12 of the
indictment to crimnal contenpt in the second degree (8 215.50 [3])
and vacating the sentence inposed on that count and as nodified the
judgnment is affirmed, and the matter is renmtted to Ontari o County
Court, for sentencing on the conviction of petit |arceny and crim nal
contenpt in the second degree.

Menorandum  On appeal froma judgrment convicting himfollowng a
jury trial of 10 separate offenses stemming fromnmultiple incidents,
def endant contends, inter alia, that m sconduct on the part of the
prosecutor, Assistant District Attorney Jeffrey L. Taylor, requires
reversal. Although defense counsel failed to object to any of the
al l eged acts of m sconduct and thus failed to preserve defendant’s
present contention for our review (see People v Paul, 78 AD3d 1684,
1684- 1685, |v denied 16 NY3d 834), we are neverthel ess conpelled to
exerci se our power to address it as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]). This Court has
repeat edly adnmoni shed M. Taylor for various acts of nm sconduct
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(People v Wldrick, 83 AD3d 1455, 1458, |v denied 17 NY3d 803; People
v Morrice, 61 AD3d 1390, 1391-1392; People v Carter, 31 AD3d 1167,
1169), yet the record on this appeal establishes that his m sconduct
has continued. W again adnonish M. Taylor and ren nd hi mthat

prosecutors have “special responsibilities . . . to safeguard the
integrity of crimnal proceedings and fairness in the crimnal

process” (People v Santorelli, 95 Ny2d 412, 421). Wth respect to the
trial at issue on this appeal, however, we “cannot say that his

[ ms]conduct . . . jeopardize[d] the fairness of the trial” (People v

Johnson, 62 AD2d 555, 560, affd 47 NY2d 785, cert deni ed 444 US 857;
see People v Alicea, 37 NYy2d 601, 603; Paul, 78 AD3d at 1685).

W reject defendant’s further contention that he was deni ed
effective assistance of counsel. View ng the evidence, the | aw and
the circunstances of this case, in totality and as of the tinme of the
representation, we conclude on the record before us on this appeal
t hat defendant received neani ngful representation (see generally
People v Flores, 84 Ny2d 184, 186-187; People v Baldi, 54 Ny2d 137,
147). Defense counsel investigated the allegations and presented a
detailed alibi notice. He nade nunerous pretrial notions, including
one for severance. He conceded counts for which the evidence was
unassai | abl e, but thoroughly defended agai nst counts for which there
was questionabl e evidence on the issue of identification. As a
result, defendant was acquitted of three charges.

We agree with defendant that County Court erred in admtting his
cell phone records in evidence. They were neither mnunicipal records
nor medi cal records, and thus they were not self-authenticating under
CPLR 4518 (c) (see People ex rel. Saafir v Mantello, 163 AD2d 824,
825). Furthernore, the records were not “so patently trustworthy as
to be self-authenticating” (People v Kennedy, 68 NY2d 569, 577 n 4).
Because the People otherwise failed to present a foundation for the
adm ssion of the cell phone records under CPLR 4518 (a), they should
have been excluded (see People v Ranps, 13 NY3d 914, 914-915). W
concl ude, however, that any error in the adm ssion of those records is
harm ess because the evidence of guilt is overwhelmng and there is no
significant probability that the error infected the verdict (see
People v Crimmins, 36 NY2d 230, 241-242).

Def endant failed to preserve for our review his further
contention that the court erred in admtting in evidence docunentation
related to repair work that was perforned on the conpl ainant’s vehicle
(see People v Bell, 286 AD2d 443). W decline to exercise our power
to address that contention as a matter of discretion in the interest
of justice (see CPL 470.15 [6] [a]).

Wth respect to the second count of the indictnent, charging him
with crimnal mschief in the second degree (Penal Law 8§ 145. 10),
def endant contends that the evidence is legally insufficient to
establish that the danmage to the conplainant’s vehicle exceeded
$1,500. Defendant failed to preserve that contention for our review,
however, inasnmuch as he did not raise it in his notion for a trial
order of dism ssal (see People v Culver, 34 AD3d 1270; People v
Chacon, 11 AD3d 906, 906, |v denied 3 NY3d 755; see generally People v
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Gray, 86 Ny2d 10, 19). Viewing the evidence in light of the elenents
of the crine as charged to the jury (see People v Danielson, 9 NY3d
342, 349), we reject defendant’s further contentions that the verdict
on that count is against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495) and that he was entitled to an
instruction on a |l esser included of fense (see generally People v

d over, 57 Ny2d 61, 63-64). There is no reasonable view of the

evi dence that woul d have supported a finding that the amount of the
repairs to the conplainant’s vehicle was |l ess than the statutory
threshol d such that he commtted the | esser but not the greater

of f ense.

Wth respect to the 11th and 12th counts of the indictnent,
chargi ng defendant with grand larceny in the fourth degree and
crimnal contenpt in the first degree, defendant contends that the
evidence is legally insufficient to establish the value of the itens
that were stolen and damaged. Even assum ng, arguendo, that defendant
failed to preserve those contentions for our review (see generally
Gray, 86 NY2d at 19), we would neverthel ess exercise our power to
address themas a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]; People v Avino, 34 AD3d 1251, 1252). W agree
wi th defendant that the evidence on the nonetary value of the itens
all egedly stolen and damaged is legally insufficient to support the
convi ction of those crines.

The sol e evidence concerning the value of the itens that were
all egedly stolen was the testinony of the conplainant, who estimated
that the value of the two famly rings that were stol en was “probably
over 1500 [sic] to $2,000.” Wth respect to the clothing and other
unidentified itens that were taken, the conplainant testified that the
val ue of those itenms was “[a]t |east 3500.” |Indeed, we note that an
of ficer investigating the burglary testified that the conpl ai nant had
informed himthat the jewelry that was taken “had very sentinenta
value to her but little nmonetary value. The only other itens m ssing

were her jeans and panties.” It is well established that
“ *[clonclusory statenents and rough estimates of value are not
sufficient” ” to establish the value of a stolen itemunder Penal Law

8§ 155.20 (1) (People v Pallagi, 91 AD3d 1266, 1269; see People v
Smth, 289 AD2d 1056, 1058-1059, Iv denied 98 NY2d 641; see generally
Peopl e v Lopez, 79 Ny2d 402, 404-405).

We therefore nodify the judgnent by reducing the conviction under
count 11 to petit larceny (see CPL 470.15 [2] [a]), and we remt the
matter to County Court for sentencing on that conviction (see Avino,
34 AD3d at 1254; Smth, 289 AD2d at 1058). Based on our resolution of
this issue, we do not address defendant’s alternative contentions
related to count 11.

Wth respect to count 12, the only evidence that the damage to
t he conpl ai nant’ s resi dence exceeded the nonetary threshold required
for crimnal contenpt in the first degree under Penal Law § 215.51
(d), was the testinony of a police investigator who stated that, based
on his training and experience, the total anount of danage was
“I p] robably around $500.” “[T]he witness’[s] general approximation of
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the cost of repairing or replacing various property itenms was
insufficient to establish the anbunt of danage” (People v Brantley,
186 AD2d 1036, 1036, |v denied 81 Ny2d 785; see People v Quigley, 70
AD3d 1411, 1412; People v Jackson, 269 AD2d 867, |v denied 95 Ny2d
798). We therefore nodify the judgnment by reducing that conviction to
crimnal contenpt in the second degree (8 215.50 [3]), for which no
proof of value is required (see Quigley, 70 AD3d at 1412), and we
remt the matter to County Court for sentencing on that conviction as
wel|. Based on our resolution of this issue, we do not address
defendant’s alternative contention related to count 12.

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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Appeal , by perm ssion of a Justice of the Appellate Division of
the Suprenme Court in the Fourth Judicial Department, from an order of
the Ontario County Court (Craig J. Doran, J.), dated February 24,
2011. The order denied the notion of defendant to vacate his
convi ction pursuant to CPL 440. 10.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the |aw, defendant’s CPL 440.10 notion is
granted, the judgnment is nodified by vacating the conviction of counts
9 through 12, and a newtrial is granted on counts 9 and 10, and
counts 11 and 12 as reduced in People v Huntsman ([appeal No. 1],
AD3d  [June 8, 2012]), follow ng suppression of defendant’s
st at enent .

Menmor andum  Def endant appeals froman order that denied his CPL
article 440 notion to vacate those parts of a judgment convicting him
following a jury trial of burglary in the second degree (Penal Law §
140.25 [2]), crimnal mischief in the fourth degree (8 145.00 [1]),
grand larceny in the fourth degree (8 155.30 [1]) and cri m nal
contenpt in the first degree (8 215.51 [d]) under counts 9 through 12
of the indictnment. 1In the direct appeal fromthe judgnent, we
nodi fied the judgnment by reducing the conviction of grand larceny in
the fourth degree under count 11 of the indictnment to petit larceny (8
155. 25), reducing the conviction of crimnal contenpt in the first
degree under count 12 of the indictnment to crimnal contenpt in the
second degree (8 215.50 [3]), vacating the sentences inposed on those
counts and remtting the matter to County Court for sentencing on
t hose counts (People v Huntsman [appeal No. 1], _ AD3d __ [June 8,
2012]).

Wil e the direct appeal was pendi ng, defendant filed a CPL 440. 10
notion, contending that reversal of the conviction under counts 9
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t hrough 12 was required because a statenent admtted in evidence at
trial was obtained in violation of his indelible right to counsel (see
People v Steward, 88 Ny2d 496, 501, rearg denied 88 Ny2d 1018; People
v Rogers, 48 Ny2d 167, 170-171; see al so People v Lopez, 16 NY3d 375,
380-382). He also contended that he was denied effective assistance
of counsel based on defense counsel’s failure to nove to suppress his
statenent on that ground. W conclude that County Court erred in
denying the CPL article 440 noti on.

Foll owi ng an all-day investigation and interview conducted
jointly by an Ontario County Sheriff’s Departnment (OCSD) investigator
and a Seneca County Sheriff’'s Departnent (SCSD) deputy, defendant was
arrai gned on charges stemm ng froman incident in Seneca County. At
the arraignment, in the presence of the SCSD deputy, defendant
request ed counsel on the Seneca County charges and was remanded into
the custody of the SCSD. Defendant was thereafter transported to the
Waterl oo Police Departnent where he was agai n questioned by the OCSD
i nvestigator on the Ontario County charges. Al though defendant
purportedly waived his Mranda rights, it is well established that,
“once a defendant in custody on a particular natter is represented by
or requests counsel, custodial interrogation about any subject,
whet her related or unrelated to the charge upon which representation
i s sought or obtained, nmust cease” (Steward, 88 Ny2d at 501; see
Rogers, 48 Ny2d at 170-171; see al so Lopez, 16 NY3d at 380-382).

Under the circunstances of this case, the OCSD i nvesti gator should be
charged with the know edge, actual or constructive, that defendant had
request ed counsel on the charges for which he had just been arraigned
(see Lopez, 16 Ny3d at 382; People v Bongarzone-Suarrcy, 6 NY3d 787,
789; People v Kazmarick, 52 Ny2d 322, 328-329). W therefore concl ude
t hat defendant’s statenent was taken in violation of his indelible
right to counsel and nmust be suppressed. The harm ess error test for
a constitutional violation is not net here, because it cannot be said
that “there is no reasonable possibility that the error affected the
jury’s verdict” (People v Douglas, 4 Ny3d 777, 779; see People v
Crimm ns, 36 Ny2d 230, 240-241). The only other direct evidence of
defendant’ s presence at the burglarized residence was a pal mprint on
the wi ndow that the police deened to be the point of entry, and the
evi dence established that defendant had resided in that residence
until shortly before the burglary was conmtted, thus providing an
expl anation for the existence of his print on the w ndow.

Contrary to the People’s contention, defendant’s original
suppression notion did not include this neritorious contention, nor
did sufficient facts appear on the record of the appeal fromthe
judgnment to permt adequate review of this contention on the direct
appeal fromthe judgnment. Thus, denial of the CPL article 440 notion
was not mandatory under CPL 440.10 (2) (a), (b) or (c).

Pursuant to CPL 440.30 (3) (a) - (c), the notion nust be granted
wi t hout a hearing because the noving papers establish a | egal basis
for the notion; the ground is supported by sworn all egations thereof;
and the sworn allegations are conclusively substantiated by
unquesti onabl e docunentary proof. W note, however, that the new
trial shall be conducted on counts 11 and 12 as reduced by our
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decision in defendant’s direct appeal fromthe judgnment (Huntsman
[appeal No. 1], _ AD3d at __ ).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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JESSI E A. TURNER, DEFENDANT- APPELLANT.

LI NDA M CAWPBELL, SYRACUSE, FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXVELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered March 2, 2007. The judgnent convicted defendant,
upon a jury verdict, of robbery in the first degree (three counts),
robbery in the second degree (eight counts) and grand larceny in the
third degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by reduci ng the surcharge inposed on
the amount of restitution ordered from10%to 5% and as nodified the
judgnent is affirned.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of three counts of robbery in the first degree
(Penal Law 8§ 160.15 [4]), eight counts of robbery in the second degree
(8 160.10 [1]), and two counts of grand larceny in the third degree
(former 8§ 155.35). Defendant contends that County Court erred in
characterizing the stop of defendant’s vehicle by the police as a
“stop and question” for which the police required only reasonabl e
suspi cion inasnuch as defendant was ultimately arrested, for which the
police required probable cause. “Because that contention was not
raised in defendant’s pretrial omibus notion or at the suppression
hearing, it has not been preserved for our review (People v King, 284
AD2d 941, Iv denied 96 Ny2d 920; see People v Col enan, 56 NY2d 269,
274; People v Gonzal ez, 55 NY2d 887, 888).

Def endant further contends that the court erred in responding to
a jury note submtted during deliberations on the issue whether the
victinms named separately in the three counts of robbery in the first
degree had to be the persons who perceived that a participant in the
robbery displayed “what appear[ed] to be a pistol, revolver, rifle,
shot gun, machine gun or other firearnt (Penal Law 8§ 160.15 [4]). W
reject that contention. The court instructed the jury that “the
perception of the use or threatened use of a gun by any person present
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at the robbery is sufficient. 1t need not be limted to the
particular victimnanmed in that count.” Gven that the statute nerely

provi des that the display need only be nmade at sone point “in the
course of the conm ssion of the crime or of inmediate flight

t herefronf and does not specify who nust view the display (8§ 160.15),
we conclude that the court’s response to the jury note was proper (see
generally People v WIlians, 286 AD2d 918, 918, |v denied 97 Ny2d
763) .

As defendant contends and the People correctly concede, however,
the court erred in inposing a restitution surcharge of 10% Penal Law
8 60.27 (8) provides that the surcharge on the anmount of restitution
or reparation ordered shall not exceed 5% unless there is a show ng
“that the actual cost of the collection and adm nistration of
restitution or reparation in a particular case exceeds five percent of
the entire anount of the paynent or the anobunt actually collected .

.” Here, the record is devoid of any such evidence, to support the
court s inmposition of a 10% surcharge. W therefore nodify the
j udgnent accordingly. W have revi ewed defendant’s renaini ng
contentions and conclude that none requires reversal or further
nodi fication of the judgment.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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ERI E COUNTY MEDI CAL CENTER, DEFENDANT- APPELLANT.

RI COTTA & VI SCO, ATTORNEYS & COUNSELORS AT LAW BUFFALO (BRETT P
GLI OSCA OF COUNSEL), FOR DEFENDANT- APPELLANT.

Appeal from an order of the Suprene Court, Erie County (John M
Curran, J.), entered February 4, 2011. The order, insofar as appeal ed
from denied in part the cross notion of defendant for sunmmary
j udgment .

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Plaintiff was brought by ambul ance to def endant,
Erie County Medical Center, after suffering a severe panic attack at a
novie theater. During the ensuing few hours of treatnent adm nistered
to plaintiff in defendant’s psychiatric unit, a doctor ordered
i njections of Hal dol and Ativan, which were administered to plaintiff
wi thout his consent. In comencing this action, plaintiff asserted
clainms sounding in, inter alia, intentional infliction of enotional
di stress, nedical malpractice, battery, and the violation of his
constitutional rights. Suprene Court granted defendant’s cross notion
for summary judgnment dism ssing the conplaint with the exception of
the battery and constitutional clains. W reject defendant’s
contention that the court should have granted its cross notion inits
entirety.

Contrary to defendant’s contention, the clains asserting the
conpl ete absence of consent, as opposed to those asserting that
def endant exceeded the scope of plaintiff’s consent, properly may be
treated as clains for battery rather than for nedical nmalpractice. It
is well settled that a nedical professional nmay be deened to have
commtted battery, rather than mal practice, if he or she carries out a
procedure or treatnent to which the patient has provided “no consent
at all” (Messina v Alan Matarasso, MD., FFACS., P.C, 284 AD2d 32,
35; see Wesenthal v Winberg, 17 AD3d 270, 270-271; Cross v Colen, 6
AD3d 306, 307). Wth respect to plaintiff’s battery clains, we
concl ude that defendant failed to neet its initial burden of
establishing that it “did not intentionally engage in offensive bodily
contact without plaintiff’s consent” (Quntlow v Barbera, 76 AD3d 760,
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766, appeal dism ssed 15 NY3d 906; see generally CPLR 3212 [b]). The
nmedi cal records and affidavits submtted by defendant do not dispute
that its agents intentionally contacted plaintiff’s person when

adm nistering the injections, nor do they dispute that those
injections were adm ni stered without his consent. Likew se, defendant
failed to establish that the injections were non-offensive in nature,
i.e., that they were not “ ‘wongful under all the circunmstances’ ”
(Messina, 284 AD2d at 35). Thus, the court properly denied those
parts of defendant’s cross notion with respect to the clains for
battery.

As to plaintiff’s constitutional clains, we note that defendant,
as a public hospital, is a state actor (see Vanbrocklen v GQupta, 2010
WL 5575325, at *2-3 [WD NY]; cf. Nedd v Queens Hosp. Ctr., 2008 W
2497428, *2 [ED NY]), and that due process protects the “fundanment al
right [of psychiatric patients] to refuse antipsychotic nedication”
(Rivers v Katz, 67 NY2d 485, 492, rearg denied 68 NY2d 808; see Kul ak
v Gty of New York, 88 F3d 63, 74). Under the circunstances of this
case, in which the nedication was adm nistered before there was a
“judicial determ nation of whether [plaintiff had] the capacity to
make a reasoned decision with respect to proposed treatnent” (Rivers,
67 NY2d at 497), defendant could lawfully adm nister the medication
wi t hout consent only if plaintiff was “presently dangerous and the
proposed treatnent [was] the nost appropriate reasonably avail able
means of reducing that dangerousness” (14 NYCRR 527.8 [c] [1]). A
patient is considered “dangerous” in this context if he or she
“engages in conduct or is inmnently likely to engage in conduct
posing a risk of physical harmto hinself[, herself] or others” (14
NYCRR 527.8 [a] [4]; see Rivers, 67 NY2d at 495-496).

Defendant failed to establish its entitlenent to judgnent as a
matter of law on plaintiff’s constitutional clains inasnuch as it
failed to denonstrate that, at the time plaintiff received the
i njections, he was “engag[ing] in conduct or [was] iminently |ikely
to engage in conduct posing a risk of physical harmto hinself or
others” (14 NYCRR 527.8 [a] [4]; see Kulak, 88 F3d at 73-75; see
generally CPLR 3212 [b]). The medical records do not indicate that
plaintiff was unruly, uncooperative, or belligerent, and they in fact
suggest that plaintiff’s behavior was unremarkable. Additionally, the
affidavit of the physician who ordered the injections is anbi guous
regarding his rationale for doing so. Specifically, many of the
physi ci an’s statenments suggest that he ordered the injections to treat
plaintiff’s psychiatric condition, not because he believed that
plaintiff posed a risk of harmto hinself or others. Because
defendant failed to establish as a matter of law that it had a | awful
basis for nmedicating plaintiff without his consent, it failed to
establish its entitlenent to summary judgnent dismssing plaintiff’s
constitutional clainms (see generally 14 NYCRR 527.8 [c] [1l]; Rivers,
67 Ny2d at 492-497; Kul ak, 88 F3d at 73-75).

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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\% MEMORANDUM AND ORDER
TOWN OF CANANDAI GUA, BOARD OF ASSESSMENT REVI EW

FOR TOMN OF CANANDAI GUA AND COUNTY OF ONTARI O,
RESPONDENTS- APPELLANTS.

H SCOCK & BARCLAY, LLP, ROCHESTER (JAMES S. CGROSSMAN COF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

Bl ERSDORF & ASSCCI ATES, P.A., M NNEAPCLI'S, M NNESOTA ( DAN Bl ERSDORF OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, Ontario County
(Kenneth R Fisher, J.), entered Decenber 20, 2010 in a proceedi ng
pursuant to RPTL article 7. The order reduced the tax assessnments for
petitioner for the years 2006-2007, 2007-2008, and 2008-2009.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Respondents appeal from an order in which Suprene
Court reduced the tax assessnents of petitioner for the tax years
2006- 2007, 2007-2008, and 2008-2009. Both respondents and petitioner
presented expert testinony regarding the highest and best use of the
property. W note that, in this bench trial, although our authority
is as broad as that of the trial court (see Don Vito v State of New
York, 182 AD2d 1070, 1071), we nevertheless will not disturb the
deci sion of the fact-finding court on appeal unless it is obvious that
the court’s conclusions could not have been reached under any fair
interpretation of the evidence (see Farace v State of New York, 266
AD2d 870, 870). We conclude that the court properly applied the
principles enunciated in Matter of Mriam Gsborn Mem Honme Assn. v
Assessor of City of Rye (80 AD3d 118) with respect to the entrance
fees charged by petitioner and that, under the circunstances, there is
no reason to disturb the court’s determination with respect to the
assessnent reductions.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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JOEQUELL E. SOLOMON, DEFENDANT- APPELLANT.

DAVI SON LAW OFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (BRI AN D. DENNI S
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered July 20, 2010. The judgnent convicted
def endant, upon a jury verdict, of assault in the second degree and
crim nal possession of a weapon in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law and a new trial is granted.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of assault in the second degree (Penal Law 8§
120.05 [2]), as a lesser included offense of the first count of the
i ndi ctnent charging himwi th assault in the first degree (8 120.10
[1]), and criminal possession of a weapon in the fourth degree (8§
265.01 [2]). Contrary to defendant’s contention, County Court
properly denied his request to charge the jury on assault in the third
degree (8 120.00 [3]) as a lesser included offense of assault in the
first degree. “There was no reasonabl e view of the evidence presented
t hat woul d support a jury finding that the defendant acted with
crimnal negligence rather than [acted intentionally]” (People v
Beckford, 49 AD3d 547, 548, |v denied 10 NY3d 859; see People v
Wight, 105 AD2d 1088, 1089; see generally CPL 300.50 [1]). Further,
we reject defendant’s contention that the count charging crimnal
possessi on of a weapon in the fourth degree was an inclusory
concurrent count of assault in the first degree (see People v
Mtchell, 216 AD2d 863, |v denied 86 NY2d 798; People v Sykes, 194
AD2d 502, Iv denied 82 Ny2d 759; see generally CPL 300.30 [4]; People
v Perez, 45 Ny2d 204, 208-210).

W agree with defendant, however, that the court erred in
charging the jury that the victimof the assault was justified to use
physical force “to the extent that he . . . reasonably believe[d] such
to be necessary to prevent or termnate what he . . . reasonably
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believe[d] to be the conmission . . . of larceny” (Penal Law § 35.25).
“*1t is a fundanental rule of law that jury instructions are required
to be responsive to the issues presented by the evidence ” (People v

Lewis, 160 AD2d 815, 816, |v dism ssed 76 NY2d 738; see generally CPL
300.10 [2]), and it is error for the court to submt to the jury “ ‘a
theory of the facts which had no foundation in the evidence’ ” (People
v Rosenberg, 293 NY 16, 17, rearg denied 293 NY 697, quoting People v
Bar beri, 149 NY 256, 274; see People v Duncan, 46 Ny2d 74, 79, rearg
deni ed 46 NY2d 940, cert denied 442 US 910, rearg dism ssed 56 Ny2d
646). We conclude that the court’s justification charge was not
responsive to the evidence because there is no view thereof that the
victimwas justified in using physical force against defendant or that
the victimused such force in the first instance (cf. People v Banks,
2 AD3d 226, |v denied 2 NY3d 737; see generally Penal Law art 35).
Under the circunstances of this case, we agree with defendant that the
patently inproper instruction was so prejudicial as to deny hima fair
trial (see generally People v Ashwal, 39 Ny2d 105, 111; People v
Lovel l o, 1 Ny2d 436, 439) and, because the evidence of defendant’s
guilt is not overwhelmng, it cannot be said that the error is

harm ess (see generally People v Crimm ns, 36 NY2d 230, 241-242). W
therefore reverse the judgnent, and we grant a new trial on the

i ndi ct ment .

In light of our conclusion, we need not address defendant’s
remai ni ng contentions.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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OF SELECT FABRI CATORS, | NC

SELECT FABRI CATORS, INC., GARY W W NCH, AND

DAVI D YEARSLEY, RESPONDENTS- RESPONDENTS.
----------------------------------------------- MVEMORANDUM AND ORDER
SELECT FABRI CATORS, | NC., PLAI NTIFF

Vv

W LLI AM HOGE AND W LLI AM HOGE CONSULTI NG, | NC.,
DEFENDANTS- APPELLANTS.

WLLIAM S. ROBY, ROCHESTER, FOR PETI TI ONER- APPELLANT AND
DEFENDANTS- APPELLANTS.

JASON S. DI PONZI O, ROCHESTER, FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Ontario County
(Kenneth R Fisher, J.), entered February 3, 2011. The order granted
the notion of respondents for partial summary judgnent di sm ssing
petitioner’s “counterclains.”

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Sel ect Fabricators, Inc. (SFI) conmmenced an action
against WIliam Hoge and WIIiam Hoge Consulting, Inc. (WHC) seeking,
inter alia, damages for m sconduct pursuant to Business Corporation
Law 8 720 and unjust enrichnment. Hoge (hereafter, petitioner), a
shar ehol der of SFI, thereafter commenced a proceedi ng pursuant to
Busi ness Corporation Law 8§ 1104-a seeking, inter alia, dissolution of
SFI, a respondent in that proceeding, and asserting what the parties
characterize as “counterclainms” against it and its other sharehol ders,
respondents Gary W Wnch and David Yearsley. The action and
proceedi ng were subsequently consolidated. Petitioner and WHC appeal
froman order granting the notion of respondents, i.e., SFI, Wnch and
Yearsl ey, for partial summary judgnent dism ssing the counterclains in
the proceeding. W affirm W note, however, that WHC, which is not
a party to the proceeding, is not a proper appellant (see CPLR 5511).

Petitioner’s contention that Suprenme Court erred in granting
respondents’ notion because i ssue had not been joined at the tine it
was nmade pursuant to CPLR 3212 (a), or because respondents failed to
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submit the requisite supporting proof pursuant to CPLR 3212 (b) is
raised for the first tinme on appeal and thus is not properly before us
(see e.g. Chapman v Pyram d Co. of Buffalo, 63 AD3d 1623, 1624;

Bl azynski v A Gareleck & Sons, Inc., 48 AD3d 1168, 1169, |v dism ssed
in part and denied in part 11 NY3d 825). To the extent that
petitioner advanced that contention in support of his notion for |eave
to reargue his opposition to the prior notion of respondents, we note
that “[r]eargunment does not provide a party an opportunity to advance
argunents different fromthose tendered on the original application”
(Garland v RLI Ins. Co., 79 AD3d 1576, 1577 [internal quotation marks
omtted], |Iv dism ssed 17 NY3d 774, 18 NY3d 877). Petitioner’s
further contention that the court erred in granting that part of the
nmotion for partial summary judgnent dism ssing the counterclaimfor
“Unfair Conpetition - Custoner Lists” is raised for the first time in
his reply brief, and thus it also is not properly before us (see Pier
v B& Wl ch Assoc., 74 AD3d 1727, 1730).

In addition, petitioner contends that the court erred in denying
his request to “replead” in the event that the court awarded
respondents partial summary judgnment (see generally CPLR 3025 [a],
[b]). W are unable to review that contention, however, inasnuch as
the record contains no evidence concerning the timng, nature or
substance of that request, and “a party alleging error nmust present an
adequate record for appellate review (de Vries v Metropolitan Tr.
Auth., 11 AD3d 312, 312-313).

We conclude that the court properly granted that part of
respondents’ notion seeking partial summary judgnment dism ssing the
counterclaimfor “Defamation - Abuse of Process.” “[Qral or witten
statenments made in the course of a judicial proceeding are absolutely
privileged, notw thstanding the notive with which they are made, so
long as they are material and pertinent to the litigation . . . In
determ ni ng whether an allegedly defamatory statenent is pertinent and
material to a judicial proceeding, the court nust accord the statenent
an extrenely liberal construction” (Solonon v Larivey, 49 AD3d 1274,
1275-1276 [internal quotation marks omtted]). Here, the allegedly
defamatory statenents were pertinent and material to the action (see
id. at 1275), and they were made “ ‘in good faith and wi thout
malice’ ” (Lacher v Engel, 33 AD3d 10, 13).

Contrary to petitioner’s further contention, the court properly
granted that part of respondents’ notion for partial summary judgnment

di sm ssing the counterclaimfor “Defamation - Libel” inasnmuch as the
statenents at issue with respect thereto are protected by a qualified
privilege. “A qualified privilege arises when a person makes a

good[ ]Jfaith, bona fide comunication upon a subject in which he or
she has an interest, or a legal, noral or societal interest to speak,
and the communication is nade to a person with a correspondi ng
interest” (Cusimano v United Health Servs. Hosps., Inc., 91 AD3d 1149,
1150 [internal quotation marks omtted]; see Liberman v Celstein, 80
NY2d 429, 437; Mancuso v Allergy Assoc. of Rochester, 70 AD3d 1499,
1500). Here, respondents established that Yearsley s statenents on
behal f of SFI regardi ng purchases nade by petitioner using SFI’s
credit card were of mutual interest to SFI and the conpany to which
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those statenents were made (see East Point Collision Wirks v Liberty
Mut. Ins. Co., 271 AD2d 471, 471-472; Present v Avon Prods., 253 AD2d
183, 187-188, |v dism ssed 93 NY2d 1032; see al so Anas v Brown, 269
AD2d 761, 763). Petitioner failed to defeat the defense of qualified
privilege by denonstrating that Yearsley nmade the statenments in
guestion with nmalice (see generally Liberman, 80 Ny2d at 437-439;
Kondo- Dresser v Buffal o Pub. Schools, 17 AD3d 1114, 1115).

We further conclude that the court properly granted that part of
respondents’ notion for partial summary judgnent dism ssing the
counterclaimfor “Conspiracy” because “ ‘New York does not recognize
civil conspiracy to commt a tort as an independent cause of action’
(Thyroff v Nationwide Mut. Ins. Co., 57 AD3d 1433, 1435, appeal
di sm ssed 12 NY3d 911, |v denied 13 NY3d 710). Finally, we have
reviewed petitioner’s remai ning contention and conclude that it is
wi thout merit.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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OF SELECT FABRI CATORS, | NC. ;

SELECT FABRI CATORS, INC., GARY W WNCH, AND

DAVI D YEARSLEY, RESPONDENTS- RESPONDENTS.
----------------------------------------------- ORDER

SELECT FABRI CATORS, | NC., PLAI NTI FF,
Vv

W LLI AM HOGE AND W LLI AM HOGE CONSULTI NG, | NC.,
DEFENDANTS- APPELLANTS.

WLLIAM S. ROBY, ROCHESTER, FOR PETI TI ONER- APPELLANT AND
DEFENDANTS- APPELLANTS.

JASON S. DI PONZI O, ROCHESTER, FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Ontario County
(Kenneth R Fisher, J.), entered April 27, 2011. The order denied
petitioner’s notion to reargue his opposition to respondents’ notion
for partial summary judgnment seeking the dismissal of his
“counterclains.”

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs (see Enpire Ins. Co. v Food City, 167 AD2d 983, 984).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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MONY, ALSO KNOWN AS THE MONY GROUP, ALSO KNOWN
AS THE MONY GROUP, INC., ET AL., RESPONDENTS.

BROKER ALLI ANCE GROUP, | NC., APPELLANT.

ROSCETTI & DECASTRO, P.C., N AGARA FALLS (JAMES C. ROSCETTI OF
COUNSEL), FOR APPELLANT.

MATTAR, D AGOSTINO & GOTTLI EB, LLP, BUFFALO (DI ANA B. CAVALL OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered February 25, 2011. The order, inter alia,
denied the cross notion of the Broker Alliance Goup, Inc. to
intervene and to dism ss the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this turnover proceeding
pursuant to CPLR 5225 and 5227 seeking funds held in escrow by MONY
(respondent), which had settled an action commenced agai nst it by,
inter alia, proposed intervenor Broker Alliance Goup, Inc. (Broker)
for the sumof $600,000. The other plaintiffs in the action agai nst
respondent were Enpire Financial Services, Inc. (Enmpire) and its
parent conpany, EFS Holdings LLC (EFS), which had transferred Enpire’s
assets to Broker. In a separate action, petitioner had obtained a
j udgrment against Enpire for $115,221.51. In this proceeding,
petitioner asserted that the funds owed by respondent to Broker from
the settlenent were actually owed to Enpire, petitioner’s judgnent
debtor. Petitioner noved for an order directing respondent to rel ease
to it the portion of those funds held in escrow, and Broker cross-
noved to intervene and to disnmiss the petition, contending that
Enpire, and thus petitioner, had no right to the escrowed funds.

Br oker appeals froman order that denied its cross notion and granted
the petition, thereby directing respondent to turn over the escrowed
funds to petitioner.

We concl ude that Suprene Court properly determ ned that
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petitioner is entitled to turnover of the funds held in escrowto
satisfy its judgnment against Enpire. At the outset, we reject
Broker’s contention that it should have been nanmed as a necessary
party to the proceeding. Pursuant to CPLR 5225 (b), only the

st akehol der nust be named as a party to a turnover proceeding, and

j oi nder of the judgnment debtor and “any adverse claimant” is

perm ssive (see generally Colonial Sur. Co. v Lakeview Advisors, LLC,
93 AD3d 1253, 1256). |In any event, even assum ng, arguendo, that

Br oker shoul d have been naned as a necessary party in this proceeding,
we conclude that petitioner’s failure to do so would not nmandate

di sm ssal because Broker was on notice of the proceeding and actively
sought to intervene (see generally CPLR 1003, 1012; L-3 Conmuni cati ons
Corp. v SafeNet, Inc., 45 AD3d 1, 13).

We al so reject Broker’s contention that the court erred in
summarily denying its cross notion to intervene and granting the
petition on the papers submtted. 1In a sunmary proceedi ng such as a
turnover proceedi ng pursuant to CPLR 5225 (b), “a court is authorized
to ‘make a summary determ nati on upon the pl eadi ngs, papers and
adm ssions to the extent that no triable issues of fact are raised ~
(Matter of TNT Petroleum Inc. v Sea Petroleum Inc., 72 AD3d 694,
695, quoting CPLR 409 [b]). A court in a turnover proceeding “wll
apply summary judgnent anal ysis and[,] absent a factual issue

requiring a trial,” the matter will be summarily determ ned on the
papers presented (Matter of Trustco Bank, N. A v Strong, 261 AD2d 25,
27). Thus, “a petition in [such] a . . . proceeding nust be

acconpani ed by conpetent evidence raising a material issue of fact”
(id.). \Wiere an adverse clainmant attenpts to intervene and “the
defenses pleaded in [that claimnt’s papers] are without nerit, a
deni al of the application [to intervene is] warranted because
intervention would nerely serve to unduly delay the determ nation of a
sumary proceedi ng and prejudi ce a substantial right of the judgment
creditor to receive paynent” (Vanderbilt Credit Corp. v Chase
Manhat t an Bank, 100 AD2d 544, 545).

Here, petitioner established that, as a judgnent creditor of
Enpire, it was entitled to turnover of a portion of the proceeds of
Empire’s settlement with respondent. In response, Broker failed to
submt sufficient evidence to entitle it to a hearing on the nerits of
its claimto the escrowed settlenment funds. Notably, Broker submtted
no docunentary evidence to substantiate its claimto the funds—ot
even the settlenment agreenent, the conplaint in the action against
respondent or the purchase contract denonstrating which assets of
Enpire were “sold” to Broker by EFS. |Indeed, we agree with petitioner
that Broker’s subm ssions in support of its cross notion further
denonstrated petitioner’s entitlenment to the escrowed funds. Broker
submtted an affidavit fromits principal, who denied that Enpire was
a party to the purchase agreenent between Broker and EFS. In
addi tion, Broker’s principal acknow edged that the settlenment of the
action agai nst respondent was based upon the unjust enrichnment cause
of action only, and the conplaint in that action denonstrates that the
unjust enrichnment cause of action was pleaded in Enpire’s nane al one.
Broker’ s submi ssions in support of its contention that the unjust
enrichment cause of action inured to its benefit as well consist of
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not hi ng nore than the “conclusory, unsubstantiated assertions [ of
Broker’s principal, which] are insufficient to neet [its] burden” on
the cross notion (Villager Constr. v Kozel & Son, 222 AD2d 1018,
1018). Even in the event that Broker had sone interest in the
escrowed funds by virtue of its undocunented contractual relationship
to EFS, we neverthel ess conclude that, as a judgnent creditor of
Enpire, petitioner was entitled to those funds ahead of Broker (see
generally Matter of Sanford v Bennett, 11 AD3d 758, 759, |v denied 4
NY3d 702).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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TP 11-01702
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF TAUREAN HAYWOOD, PETI TI ONER,
\% ORDER

ROBERT A. KI RKPATRI CK, SUPERI NTENDENT, WENDE
CORRECTI ONAL FACI LI' TY, RESPONDENT.

TAUREAN HAYWOOD, PETI TI ONER PRO SE.

ERIC T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Erie County [M WIIliam
Boller, A J.], entered August 17, 2011) to review a determ nation of
respondent. The determnation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat said proceeding i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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TP 11- 02389
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF M CAlI AH ALLEN, PETI TI ONER,
\% ORDER

HARCLD D. GRAHAM SUPERI NTENDENT, AUBURN
CORRECTI ONAL FACI LI' TY, RESPONDENT.

M CAl AH ALLEN, PETI TI ONER PRO SE.

ERIC T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Cayuga County [Mark H.
Fandrich, A J.], entered Novenber 17, 2011) to review a determ nation
of respondent. The determ nation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat said proceeding i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 10- 00661
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER
PAUL R TENNEY, ALSO KNOMWN AS PAUL RYAN TENNEY,

DEFENDANT- APPEL LANT.
(APPEAL NO. 1.)

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVI A (MELISSA L. CIANFRINI OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered January 4, 2010. The judgnent convicted
def endant, upon his plea of guilty, of grand larceny in the third
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon his plea of guilty of grand larceny in the third
degree (Penal Law § 155.35 [1]) and inposing a sentence of a term of
i ncarceration and, in appeal No. 2, he appeals froma judgnent
ordering himto pay restitution in the anmount of $108, 091. 10.
Addressing first appeal No. 1, defendant’s sole contention is that the
sentence is unduly harsh and severe, and we reject that contention.
As for appeal No. 2, defendant waived his sole contention therein,
i.e., that County Court erred in failing to conduct a restitution
heari ng, inasmuch as he stipulated to the amount of restitution owed
(see People v Faso, 82 AD3d 1584, 1584-1585, |v denied 17 NY3d 816,
952; People v Brown, 70 AD3d 1378, 1379).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-01305
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER
PAUL R TENNEY, ALSO KNOMWN AS PAUL RYAN TENNEY,

DEFENDANT- APPEL LANT.
(APPEAL NO. 2.)

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVI A (MELISSA L. CIANFRINI OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered February 11, 2010. The judgnment ordered
def endant to pay restitution.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Sanme Menorandum as in People v Tenney ([appeal No. 1] _ AD3d
__ [Jdune 8, 2012]).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

605

KA 09- 02644
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EDUARDO JI MENEZ, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (VICTORIA M WH TE
OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Onondaga County Court (WIIiam D
Wal sh, J.), entered Decenber 10, 2009 pursuant to the 2009 Drug Law
Ref orm Act. The order denied defendant’s application to be
resent enced upon defendant’s 2004 conviction of crimnal possession of
a controlled substance in the third degree, crimnal possession of a
controll ed substance in the fourth degree and crimnm nal possession of a
controll ed substance in the seventh degree.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law and the natter is remtted to Onondaga
County Court for further proceedings in accordance with the foll ow ng
Menmorandum  Def endant appeals from an order denying his application
for resentencing pursuant to CPL 440.46. The People correctly concede
that County Court erred in determning that defendant is ineligible
for resentencing on the ground that he had a prior conviction for an
“exclusion offense” as defined in CPL 440.46 (5) (a) (ii). The court
made that determ nation by erroneously cal cul ating the | ook-back
period of 10 years set forth in the statute fromthe date on which
def endant conmtted the crines for which he seeks resentencing, rather
than fromthe date on which he filed the application for resentencing
(see People v Sosa, 18 NY3d 436, 440; People v Hll, 82 AD3d 77, 79-
80). We therefore reverse the order and remt the matter to County
Court for further proceedings on defendant’s application for
resent enci ng.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-00677
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EVERETT C. MCI NTOSH, |1, DEFENDANT- APPELLANT.

W LLI AMS, HEINL, MOODY & BUSCHVAN, P.C., AUBURN ( RYAN JAMES MULDOON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Cayuga County Court (Thomas G
Leone, J.), rendered Cctober 28, 2010. The judgnent convicted
def endant, upon a nonjury verdict, of attenpted robbery in the second
degree and attenpted grand larceny in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnent convicting himafter a
bench trial of attenpted robbery in the second degree (Penal Law 88
110. 00, 160.10 [3]) and attenpted grand larceny in the third degree
(88 110.00, 155.35 [1]), defendant contends that the verdict is
agai nst the weight of the evidence in two respects, i.e., that
def endant was attenpting to exercise control of the victinms’ vehicle
in a manner inconsistent with their ownership rights, and that he used
force in an attenpt to retain control of the property. W reject
defendant’ s contention and conclude that the verdict is supported by
t he weight of the evidence in both of those respects (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

By failing to object to County Court’s ultimte Sandoval ruling,
defendant failed to preserve for our review his contention that the
ruling constitutes an abuse of discretion (see People v \Wal ker, 66
AD3d 1331, |v denied 13 NY3d 942). 1In any event, “the proof of
defendant’s guilt is overwhelmng, and there is no significant
probability that the [court] would have acquitted defendant had it not
been for the [alleged] error. Thus, the [alleged] error is harnl ess”
(People v Arnold, 298 AD2d 895, 896, |v denied 99 NY2d 580; see
generally People v Gant, 7 NY3d 421, 423-425).

Contrary to defendant’s further contention, he was not denied
ef fective assistance of counsel by defense counsel’s failure to raise
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an intoxication defense, “inasmuch as there was ‘a paucity of evidence
t hat defendant exhibited significant signs of intoxication or that his
mental state was affected by al cohol’” ” (People v Murphy, 68 AD3d

1730, 1731, |v denied 14 NY3d 843). Finally, the sentence is not
unduly harsh or severe.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-00792
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

NOCRVAN M BLOOM JR., DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI M CAMBRI A, LLP, BUFFALO (TI MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON (KATHERI NE K. BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered January 3, 2011. The judgment convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a controlled substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted crim nal possession of a
controll ed substance in the third degree (Penal Law 88 110.00, 220.16
[1]). Defendant failed to nove to withdraw his guilty plea or to
vacate the judgnent of conviction and thus failed to preserve for our
review his contention that the plea was not know ngly, voluntarily,
and intelligently entered (see People v Morrison, 78 AD3d 1615, 1616,
| v denied 16 NY3d 834; People v Cannon, 59 AD3d 962, 963, |v denied 12
NY3d 815) and, in any event, his contention is without nerit.
Contrary to defendant’s contention, County Court did not m sinform him
of the sentencing range to which he was exposed (cf. Morrison, 78 AD3d
at 1616), but in fact the court correctly infornmed himthat he could
receive, inter alia, a split sentence of up to six nonths in jail and
probation (see § 60.01 [2] [d]; 8§ 60.04 [4], [5]; & 70.70 [3] [c] -
[e]). Contrary to defendant’s additional contention, the sentence is
not unduly harsh or severe.

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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CAF 10- 02034
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF SAMED S., MAURICE R, MALIK S

JOSEFT A., FRANSHESKA D., AMAURI R, AND

ADELL H. -S.

------------------------------------------------ MEMORANDUM AND ORDER
ERI E COUNTY DEPARTMENT OF SCCI AL SERVI CES,

PETI TI ONER- RESPONDENT;

SALEH A., RESPONDENT- APPELLANT,
AND BRAUNA S., RESPONDENT.

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.

SHEI LA SULLI VAN DI CKI NSON, ATTORNEY FOR THE CHI LDREN, BUFFALO FOR
SAMED S., MAURICE R, MALIK S., JOSEFT A, AMAURI R, AND ADELL H. -S.

DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF
BUFFALO, |INC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR
FRANSHESKA D

Appeal from an order of the Fam |y Court, Erie County (Margaret
O Szczur, J.), entered Septenber 10, 2010 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order adjudicated the subject
children to be negl ected and abused.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent fat her appeals from an order adjudgi ng
several children under his care and control to be negl ected and
abused. Prior to the hearing on the issue whether the father was “a
person legally responsible” pursuant to Famly Court Act 8§ 1012 (g),
the father had pleaded guilty to sexually abusing one child
(hereafter, victim and was sentenced to a termof incarceration. W
reject the father’s contention that the petition should have been
di sm ssed because he pleaded guilty to a count in the indictnment that
al | eged sexual contact in Decenber 2004, not July 2006, as alleged in
the Fam |y Court petition. The proof adduced at the hearing on the
i ssue whet her the father was a “person legally responsible”
est abl i shed that the sexual contact occurred in Decenber 2004. Thus,
i nasmuch as the proof does not conformto the allegations of the
petition, the court nay anend the allegations to conformto the proof
(see 8 1051 [b]), and the petition is not subject to dism ssal on that
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ground. W have considered the father’s renaining contentions and
conclude that they are without nerit.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CAF 10-02472
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF LOU S JACKSCON, 11,
PETI TI ONER- APPELLANT,

\% ORDER

DEBBRA BEACH, RESPONDENT- RESPONDENT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MOELLER OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

RICHARD L. SOTIR, JR , ATTORNEY FOR THE CH LD, JAMESTOMWN, FOR MARCEL
J.

Appeal from an order of the Fam |y Court, Chautauqua County
(Stephen W Cass, A J.), entered COctober 13, 2010 in a proceeding
pursuant to Famly Court Act article 6. The order denied the
violation petitions and nodification petitions.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Famly Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-00681
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

SANDRA TI NCH MCNEI LL, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

ALCOHOL AND DRUG DEPENDENCY SERVI CES, | NC.
DEFENDANT- RESPONDENT.

FRANK S. FALZONE, BUFFALO ( RONALD HART OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

M LBER MAKRI S PLOUSADI S & SEI DEN, LLP, WLLIAMSVI LLE (BRI AN W SNI EVBK
OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Paula L
Feroleto, J.), entered Septenber 24, 2010. The order, anong ot her
things, denied plaintiff’s notion for | eave to serve and file a first
amended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action alleging that
defendant, plaintiff’s former enployer, unlawfully discrimnated
agai nst her by term nating her enploynent based on her age, gender,
and race in violation of Executive Law 8§ 296. Plaintiff appeals from
an order denying her notion for |eave to serve and file a first
anmended conpl ai nt contai ni ng new causes of action and adding a

defendant. We affirm “ ‘Leave to anend a pleading should be freely
granted in the absence of prejudice to the nonnoving party where the
anmendnent is not patently lacking in nerit’ ” (MFarland v Mchel, 2

AD3d 1297, 1300; see CPLR 3025 [b]; Tag Mech. Sys., Inc. v V.I.P
Structures, Inc., 63 AD3d 1504, 1505). Were, however, “there has
been an extended delay in noving [for |eave] to anend, the party
seeking | eave to anmend nust establish a reasonabl e excuse for the

del ay” (Jabl onski v County of Erie, 286 AD2d 927, 928). Here, the
court properly denied the notion with respect to the additional causes
of action inasnuch as plaintiff failed to establish a reasonable
excuse for her delay of nearly seven years in nmaking the notion (see
id.; cf. Boxhorn v Alliance Inmaging, Inc., 74 AD3d 1735, 1736).

Plaintiff further contends that she should have been allowed to
add Richard J. @Gl lagher, defendant’s executive director, as a
defendant in the action. W reject that contention. Plaintiff does
not di spute that the action against Gallagher is untinely, but instead
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contends that the clains against himrelate back to the tinely
conplaint filed against defendant in August 2003. The relation-back
doctrine, which is codified in CPLR 203 (b), allows the addition of a
party after the expiration of the statute of limtations under three
conditions: (1) both clainms arose out of the same conduct,
transaction, or occurrence, (2) the additional party is united in
interest wwth the original party, and by reason of that rel ationship
may be charged with notice of the institution of the action such that
he or she will not be prejudiced in maintaining a defense on the
merits, and (3) the additional party knew or should have known that,
but for a mstake by the plaintiff concerning the identity of the
proper parties, the action would have been brought against the
additional party as well (see Buran v Coupal, 87 Ny2d 173, 178).

Here, plaintiff and her attorneys knew fromthe tinme of her

term nation that Gallagher was the individual who nade the decision to
termnate her, and plaintiff offers no reason for failing to nane
Gal | agher as a defendant in the conplaint. Thus, the third prong of
the rel ati on-back doctrine is not satisfied because it cannot be said
that, “but for an excusable m stake by plaintiff as to the identity of
t he proper parties, the action would have been brought agai nst

[ Gal | agher] as well” (id. at 178; see Doe v HMO- CNY, 14 AD3d 102, 105-
106) .

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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CA 12-00261
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND MARTOCHE, JJ.

RLI | NSURANCE COVPANY, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER
LESLI E SM EDALA, ET AL., DEFENDANTS,

AND REG ONAL | NTEGRATED LOG STICS, | NC.,
DEFENDANT- APPELLANT.

SLIWA & LANE, BUFFALO (KEVIN A. LANE OF COUNSEL), FOR
DEFENDANT- APPELLANT.

HURW TZ & FINE, P.C., BUFFALO (DAN D. KOHANE OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Ni agara County (Frank Caruso, J.), entered May 23, 2011. The
j udgnent, insofar as appealed from denied the notion of defendant
Regi onal Integrated Logistics, Inc. for a declaration.

It is hereby ORDERED that the judgment insofar as appeal ed from
i's unani nously reversed on the | aw wi thout costs, the notion of
def endant - appel l ant is granted and judgnment is granted in favor of
def endant - appel | ant as fol | ows:

It is ADJUDGED and DECLARED that plaintiff is obligated
to defend and i ndemni fy def endant - appell ant for the
obligations it assunmed pursuant to its indemification
agreenent with defendant M chael J. Hale, and

It is further ADJUDGED and DECLARED that a hearing to
determ ne the | egal services that should be apportioned
bet ween def endant - appel | ant and defendant M chael J. Hale is
no | onger necessary.

Menorandum Plaintiff comenced this action seeking judgnent
declaring that it is not obligated to defend or indemify defendant
M chael J. Hal e and def endant-appel |l ant, Regi onal Integrated
Logistics, Inc. (Regional), in the underlying personal injury action
and related third-party action under the conmmrercial autonobile
i nsurance policy issued by plaintiff to Regional. Defendant Leslie
Sm edal a commenced the underlying personal injury action seeking
damages for injuries he allegedly sustained when the vehicle in which
he was a passenger collided with a vehicle driven by Hale, which Hale
had | eased from Audi Fi nanci al Services and VW Leasing, Ltd.
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(Audi / VW, defendants-third-party plaintiffs in the underlying action.
Hal e, an enpl oyee of Regional, was driving to the bank at the tine of
the accident in order to make a deposit for Regional. Audi/VW
commenced the third-party action agai nst Regi onal seeking contribution
and/or indemification for any liability arising fromHale’s
negl i gence under the doctrine of respondeat superior.

Hal e and Regi onal noved for summary judgnent decl aring that
plaintiff nmust defend and i ndemify them under the policy. Before
that notion was deci ded, Regional and Hale entered into an
i ndemmi fication agreenent (R-H Agreenent) pursuant to which Regi onal
agreed to indemify and hold harm ess Hale “from and agai nst any and
all clainms, danages, |osses, expenses, liability and exposure,
including, but not Iimted to, counsel fees, costs and di sbursenents,

i nposed upon or awarded against Hale as a result of and/or in
connection with” the notor vehicle accident. Although Suprene Court
denied the initial notion of Hale and Regional, the court thereafter
granted their nmotion for |eave to reargue and, upon reargunent,
granted the initial notion and issued the requested declaration. On a
prior appeal, we concluded that the court should have granted the
declaration only in favor of Regional but not Hale. W thus nodified
t he judgnent accordingly (RLI Ins. Co. v Smedala, 71 AD3d 1553 [first

appeal ]).

VWiile the first appeal was pending, Hale and Regi onal noved for
sumary judgnent declaring that plaintiff was obligated to pay the
costs and legal fees incurred by themin defending the declaratory
j udgnment action comrenced by plaintiff. The court granted that notion
but, on appeal, we nodified the judgnent by denying that part of the
notion with respect to Hale, based on our earlier determ nation that
plaintiff was not obligated to defend or indemify Hale in the
under |l ying personal injury action (RLI Ins. Co. v Smiedala, 77 AD3d
1293 [second appeal]). W also remtted the matter to Suprene Court
“to determ ne the anmpbunt of reasonable attorneys’ fees to which
Regional is entitled in the declaratory judgnent action followng a
hearing, if necessary,” on the ground that the sane attorney
represented Hal e and Regional in the declaratory judgnent action, and
it was not possible on the record before us to determne that part of
the attorneys’ fees attributable to each (id. at 1295).

Fol | ow ng our decision in the second appeal, Regional noved for
sumary j udgnent seeking a declaration that plaintiff was “obligated
to provide coverage to [Hale] for the contractual indemnification
agreenment that [Regional] entered into with [Hale].” Regional also
sought a declaration that a hearing was no | onger needed to determ ne
t he amount of attorneys’ fees that should be attributed to Hal e and

Regi onal . Regional contended in support of the nbtion, as it does on
this appeal, that plaintiff was “obligated to provide coverage for the
[R-H [A]greenent that Regional entered into with [Hale],” including
coverage for Regional’s obligation “to pay the counsel fees of
[Hale].” W conclude that the court erred in denying Regional’s
not i on.

W agree with Regional that our decision in the first appeal does
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not preclude us fromdeciding the nerits of the issues raised on this
appeal inasmuch as our earlier decision neither addressed nor resol ved
the contention that plaintiff is obligated to defend and i ndemi fy
Regional for liabilities it assumed under the R-H Agreenent (see New
York State Thruway Auth. v KTA-Tator Eng’' g Servs., P.C., 78 AD3d 1566,
1567; Matter of El-Roh Realty Corp., 74 AD3d 1796, 1798).

We further agree with Regional that the insurance policy issued
by plaintiff to Regional would cover the liability assuned by Regi onal
but for a policy exclusion providing that the insurance does not apply
to “[l]iability assunmed under any contract or agreenent.”

Neverthel ess, the policy further provides that there is an exception
to that exclusion, which states that the excl usion does not apply to
l[iability “[a]ssumed in a contract or agreenent that is an ‘insured
contract’ provided the “bodily injury’ or ‘property damage’ occurs
subsequent to the execution of the contract or agreenent” (enphasis
added) .

W reject plaintiff's contention that the liability coverage

section in the policy is not triggered by the R-H Agreenment. “It is
wel | settled that a contract nust be read as a whole to give effect
and neaning to every term. . . Indeed, ‘[a] contract should be

interpreted in a way [that] reconciles all [of] its provisions, if
possible’ " (New York State Thruway Auth., 78 AD3d at 1567; see El-Roh
Realty Corp., 74 AD3d at 1799). |If the policy had not been intended
to cover indemification agreenents such as the one at issue herein,
there would be no need to include an express provision excluding from
coverage indemification agreements that were entered into after the
bodily injury or property damage occurred. Therefore, we nust
interpret the policy in such a way that indemnification agreenents are
enconpassed by the coverage section. Regional does not dispute the
fact that the liability it assuned in the R-H Agreement would normally
be excluded from coverage because the R-H Agreenent was executed after
the bodily injury or property damage occurred. Regional |ikew se does
not dispute that it violated a provision of the policy by assum ng an
obligation without plaintiff’s consent. Regional correctly contends,
however, that plaintiff is precluded fromrelying on the exclusion or
the policy condition violated by Regi onal because plaintiff did not
tinmely disclaimcoverage or deny liability.

| nsurance Law 8 3420 (d) (2) requires an insurer who is seeking
to disclaimliability or to deny coverage to “give witten notice as
soon as i s reasonably possible of such disclainmer of liability or
deni al of coverage to the insured.” The tinely disclainmer requirenent
applies whether the insurer is relying on a policy exclusion (see HBE
Corp. v Sirius Am Ins. Co., 63 AD3d 1509, 1510) or the violation of a
policy condition (see Oster v Aetna Cas. & Sur. Co., 283 AD2d 409,
410), and “[t]he tineliness of an insurer’s disclainmer [or denial] is
measured fromthe point in tinme when the insurer first |earns of the
grounds for disclainmer of liability or denial of coverage” (Matter of
New York Cent. Mut. Fire Ins. Co. v Steiert, 68 AD3d 1120, 1121; see
Continental Cas. Co. v Stradford, 11 NY3d 443, 449; Matter of Allcity
Ins. Co. [Jinmenez], 78 Ny2d 1054, 1056, rearg denied 79 Ny2d 823;
CGeorge Campbel |l Painting v National Union Fire Ins. Co. of Pittsburgh,
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PA, 92 AD3d 104, 106).

Regi onal established that plaintiff was notified as early as
April 2010 and on multiple occasions thereafter that Regional was
seeki ng coverage for the obligations it assuned under the R H
Agreenment. It is undisputed that plaintiff never formally disclained
l[iability or denied coverage, although we agree with plaintiff that
its opposition to the instant notion, which is dated Decenber 10,
2010, may be deened such a disclainer or denial (see Allcity Ins. Co.,
78 Ny2d at 1056; Matter of New York Cent. Mut. Fire Ins. Co. v
Gonzal ez, 34 AD3d 816, 816). W conclude, however, that plaintiff’'s
di scl ai mer and denial were untinely as a matter of |law (see e.g. First
Fin. Ins. Co. v Jetco Contr. Corp., 1 NY3d 64, 70; Hartford Ins. Co. v
County of Nassau, 46 NY2d 1028, 1030, rearg denied 47 NY2d 951), and
thus plaintiff is obligated to defend and i ndemi fy Regi onal for the
obligati ons Regional assuned in the R-H Agreenent. Based on our
determ nation, we agree wth Regional that a hearing is no |onger
required to apportion the | egal services associated with the defense
and i ndemi fication of Regional and Hal e.

We note that we have not addressed Regional’s contention that a
potential third-party action by plaintiff against Hale would violate
the anti subrogation rule. That contention is not preserved for our
revi ew i nasnmuch as Regional did not raise that contention in the
notion underlying this appeal. |In view of our determ nation, we need
not address Regi onal’s renaining contention.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF TOM THOVAS AND THOVAS
ESTATES WEST, PETI TI ONERS- APPELLANTS,

\% MEMORANDUM AND ORDER
CYNTH A L. BOHEEN DAVI S, ASSESSOR, AND BOARD

OF ASSESSMENT REVI EW OF TOWN OF CLARENDON,
ORLEANS COUNTY, RESPONDENTS- RESPONDENTS.

JACOBSON LAWFIRM P.C., PITTSFORD (ROBERT L. JACOBSON OF COUNSEL),
FOR PETI TI ONERS- APPELLANTS.

BENNETT, DI FI LI PPO & KURTZHALTS, LLP, EAST AURCRA (JCEL R KURTZHALTS
OF COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Ol eans County (Janes
P. Punch, A J.), entered January 25, 2011 in a proceedi ng pursuant to
RPTL article 7. The order denied the petitions.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting in part the petitions
chal I engi ng the assessnents for the 2005-2006, 2006-2007 and 2007- 2008
tax years by reducing the assessnent on tax parcel nunber 99-1-16.1
for those tax years to $12, 350, 000, $12, 390,000 and $12, 510, 000,
respectively, and reducing the assessnents on tax parcel nunmber 99-2-
39.21 for those tax years to $2, 745,000, $3,615,000 and $4, 095, 000,
respectively, and as nodified the order is affirmed w thout costs.

Menorandum  Petitioners, Tom Thomas and the conpany by which he
runs his nobile hone park, conmenced this RPTL article 7 proceeding
seeking review of the real property tax assessnents for the nobile
home park, which is situated on two contiguous parcels of rea
property, for the tax years 2005-2006, 2006-2007 and 2007-2008.
Contrary to petitioners’ contentions, Supreme Court properly concl uded
that they failed to neet their burden of establishing by a
preponderance of the evidence that the assessnents were excessive.

“Qur analysis begins with the recognition that a property val uation by

the tax assessor is presunptively valid . . . and thus ‘obviates any
necessity, on the part of the assessors, of going forward w th proof
of the correctness of their valuation” . . . However, when a

petitioner challenging the assessnment cones forward with ‘substanti al
evidence’ to the contrary, the presunption disappears” (Matter of FMC
Corp. [Peroxygen Chens. Div.] v Unmack, 92 Ny2d 179, 187; see Matter
of Carriage House Motor Inn v Gty of Watertown, 136 AD2d 895, 895-
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896, affd 72 Ny2d 990). “In the context of tax assessnent cases, the
‘substantial evidence' standard nmerely requires that petitioner
denonstrate the existence of a valid and credi bl e dispute regarding
val uation” (FMC Corp., 92 NY2d at 188; see Matter of East Med. Ctr.
L.P. v Assessor of Town of Manlius, 16 AD3d 1119, 1120). “Once this
initial burden has been net, the review ng court ‘mnust weigh the
entire record, including evidence of clainmed deficiencies in the
assessnment, to determ ne whether [the] petitioner has established by a
preponderance of the evidence that its property has been overval ued "~
(Matter of United Parcel Serv. v Assessor of Town of Colonie, 42 AD3d
835, 837, quoting FMC Corp., 92 Ny2d at 188).

Initially, we note that petitioners’ contention that Suprene
Court was required to reject respondents’ appraisal is of no nonment.
The court unequivocally stated that it did not consider that appraisal
because petitioners failed to establish that the assessnment was
excessive. Ilnasnuch as the court did not rely upon respondents’
appraisal, its validity is not before us except insofar as it operates
as a party adm ssion, as discussed herein.

Petitioners’ further contention, that the court erred by, in
effect, striking their appraisal, is without nerit. The court did not
strike petitioners’ appraisal. Indeed, the court reached the second
step of the FMC Corp. analysis by concluding that petitioners failed
to establish by a preponderance of the evidence that the assessnent
was excessive, which is a step that the court correctly concluded it
could take “[o]nce a petitioner neets it burden of overcom ng the
presunption of validity.” |Inasnuch as petitioners’ appraisal is the
only evidence upon which the court could have relied in concluding
that petitioners net their initial burden, the court inplicitly
concl uded that the appraisal was sufficient to “denonstrate the
exi stence of a valid and credible dispute regarding valuation” (FMC
Corp., 92 Ny2d at 188).

Petitioners’ further contention that they established by a
preponderance of the evidence that the assessnments at issue were
excessive is without nerit. Petitioners relied upon a single
apprai sal enconpassing all of the challenged tax years. Petitioners’
expert submtted an appraisal report that used two nethods of
cal cul ating the value of the subject parcels, the incone and market
approaches, but he affixed a different value to each parcel than would
be reached by either nmethod. 1In his report and at trial, he failed to
expl ai n how he reconcil ed those values to arrive at the final value
that he placed on the subject parcels. Consequently, “[t]he trial
court properly determ ned that the subm ssion of an apprai sal wthout
ascertainable or verifiable data supporting the appraiser’s
concl usions of value constituted a violation of 22 NYCRR 202.59 (g)
(2), which provides, in pertinent part, that: ‘[t]he appraisal
reports shall contain a statenent of the nmethod of appraisal relied on
and the conclusions as to value reached by the expert, together with
the facts, figures and cal cul ati ons by which the concl usions were
reached” ” (Matter of Orange & Rockland Uils. v WIllianms, 187 AD2d
595, 596). Thus, the court properly refused to rely upon petitioners’
“apprai sal report on the ground that it consistently made ‘concl usions
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Wi t hout supporting cal culations, rendering it inpossible . . . to
anal yze’ the report” (Matter of John P. Burke Apts. v Swan, 137 AD2d
321, 325).

Furthernore, when testifying regarding the report, petitioners’
expert repeatedly indicated that he assigned a value to individual
units within the two parcels that was hundreds or thousands of dollars
| ower than the price for which those units had been sold during the
period in question. Although several nethods of valuing real property
are acceptable, “the market value nethod of valuation is preferred as
the nost reliable nmeasure of a property’s full value for assessnent
pur poses” (Matter of General Elec. Co. v Town of Salina, 69 Ny2d 730,
731), because “[t] he best evidence of value, of course, is a recent
sal e of the subject property between a seller under no conpulsion to
sell and a buyer under no conpulsion to buy” (Matter of Allied Corp. v
Town of Camillus, 80 Ny2d 351, 356, rearg denied 81 Ny2d 784). Here,
the court properly refused to credit that valuation because the expert
repeatedly and consistently valued individual units on the subject
properties at ampbunts that were less than willing buyers had paid to
sell ers under no conpulsion to sell. I1ndeed, we note that many of the
units were sold by petitioners thenselves, and we concl ude therefrom
that the failure of petitioners’ expert to use those sale prices as
evi dence of val ue denonstrates the invalidity of the expert’s
concl usi ons.

We concl ude, however, that the court erred in dismssing the
petitions. Notw thstanding petitioners’ failure to neet their
ultimate burden, “the court was required to consider the entire record
and that respondents’ appraisals, received in evidence, constituted
adm ssions agai nst interest by respondents that the assessnents were
excessive to the extent that they exceeded those appraisals, despite
the fact that the supporting data was rejected by the court” (Mtter
of South Sl ope Holding Corp. v Comstock, 280 AD2d 883, 885; see Matter
of Arsenal Hous. Assoc. v City Assessor of City of Watertown, 298 AD2d
830, 831; Matter of Boyce-Canandai gua, Inc. v Brown, 289 AD2d 971
971, rearg granted on other grounds 294 AD2d 960). | nasnuch as
respondents’ assessnents exceeded the appraisals for each of the tax
years at issue, we nodify the order accordingly.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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\% MVEMORANDUM AND ORDER

RONALD HARLI NG, SUPERI NTENDENT, MONROE COUNTY
JAI' L, RESPONDENT.

JESSI E J. BARNES, PETI TI ONER PRO SE.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Mnroe County [Thomas A
Stander, J.], entered Decenber 9, 2009) to review determ nations of
respondent. The determ nations found that petitioner had viol ated
various jail rules.

It is hereby ORDERED that the determ nations are unani nously
confirmed without costs and the petition is disnm ssed.

Menmorandum  Petitioner conmenced this CPLR article 78 proceeding
chal l enging the determ nations that he violated certain rules and
regul ations while he was an inmate at the Monroe County Jail, and
Suprene Court transferred the proceeding to this Court pursuant to
CPLR 7804 (g) inasnuch as the petition raised an issue of substanti al
evi dence. W conclude that petitioner is not entitled to any of the
relief he seeks. Petitioner failed to establish that respondent ever
violated a court order or willfully failed to conply with his
di scl osure request, and thus he is not entitled to a default judgnent
or any other relief based on any alleged violation or willful failure
to comply with his disclosure request (see CPLR 3126; Matter of Seneca
Foods Corp. v Jorling, 168 AD2d 967, 968, |v denied 77 Ny2d 808).
Petitioner’s sentencing during the pendency of this proceeding and his
subsequent incarceration render noot the applicability of the
conditions and policies of the Monroe County Jail to petitioner, where
he previously was housed (see generally Matter of Hearst Corp. v
Clyne, 50 Ny2d 707, 714).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF M CHAEL R PETRONE, PETI Tl ONER,

\% ORDER
VICTORIA M ARGENTO, MONRCE COUNTY COURT JUDGE,
RESPONDENT.
MJULDOON & GETZ, ROCHESTER (MARTIN P. MCCARTHY, |1, OF COUNSEL), FOR
PETI TI ONER.

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Depart ment pursuant to CPLR 506 [b] [1]) to annul the determ nation of
respondent revoking the pistol permt of petitioner.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF CARLOS ABREU, PETI Tl ONER,
\% ORDER

BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

CARLCS ABREU, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (MARLENE O TUCZI NSKI
OF COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Seneca County [Dennis F.
Bender, A J.], entered Septenber 22, 2011) to review determ nati ons of
respondent. The determ nations found after Tier |1l hearings that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nations are unani nously
confirmed without costs and the petition is di sm ssed.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF JOSHUA LI NER, PETI TI ONER
\% MVEMORANDUM AND ORDER

BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH RENE NOWOTARSK
OF COUNSEL), FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Supreme Court, Womnm ng County [Mark H
Dadd, A J.], entered January 27, 2012) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
annul ling those parts of the determination finding that petitioner
violated inmate rule 180.17 (7 NYCRR 270.2 [B] [26] [vii]) and
vacating the recommended | oss of good tinme and as nodified the
determnation is confirnmed without costs, respondent is directed to
expunge frompetitioner’s institutional record all references to the
violations of that inmate rule, and the matter is remtted to
respondent for further proceedings in accordance with the foll ow ng
Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul the determ nation, following a Tier IIl disciplinary
hearing, that he violated inmate rules 113.20 (7 NYCRR 270.2 [B] [ 14]
[ X] [possessing excess or altered clothing]), 113.22 (7 NYCRR 270.2
[B] [14] [xii] [possessing property in unauthorized area]), 113.27 (7
NYCRR 270.2 [B] [14] [xvii] [soliciting, possessing or exchanging
other inmate crinme information]) and 180.17 (7 NYCRR 270.2 [B] [26]
[vii] [providing unauthorized | egal assistance]). W conclude that
there is substantial evidence to support the determ nation with
respect to inmate rule 113.20 inasnmuch as petitioner pleaded guilty to
the violation of that rule (see Matter of Holdip v Travis, 9 AD3d 825,
826). We further conclude that there is substantial evidence to
support the determ nation with respect to inmate rules 113.22 and
113. 27 (see Matter of Foster v Coughlin, 76 NY2d 964, 966; People ex
rel. Vega v Smth, 66 Ny2d 130, 140). “Contrary to petitioner’s
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contention, the record does not establish ‘that the Hearing O ficer
was biased or that the determnation flowed fromthe alleged bias’ ~
(Matter of Colon v Fischer, 83 AD3d 1500, 1502; see Matter of
Rodriguez v Herbert, 270 AD2d 889, 890). “The nere fact that the
Hearing O ficer ruled against the petitioner is insufficient to
establish bias” (Matter of Edwards v Fischer, 87 AD3d 1328, 1329
[internal quotation marks omtted]).

As respondent correctly concedes, however, the determ nation with
respect to inmate rule 180.17 is not supported by substantial evidence
(see generally Vega, 66 NY2d at 139). W therefore nodify the
determi nation and grant the petition in part by annulling those parts
of the determination finding that petitioner violated inmate rule
180. 17, and we direct respondent to expunge from petitioner’s
institutional record all references to the violations of that rule.
“Al t hough there is no need to remit the natter to respondent for
reconsi deration of those parts of the penalty already served by
petitioner, we note that there was al so a recommended | oss of good
tinme, and the record does not reflect the relationship between the
vi ol ations and that recommendati on” (Matter of Monroe v Fischer, 87
AD3d 1300, 1301). W therefore further nodify the determ nation by
vacating the reconmended | oss of good tinme, and we remt the matter to
respondent for reconsideration of that recomrendation.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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NI CHOLAS J. MORGAN, ALSO KNOWN AS “MNAN, ”
DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID M ABBATOY, JR. ,
OF COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Monroe County
(Joseph D. Valentino, J.), rendered May 24, 2006. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degree, crimnal possession of a weapon in the second degree, crim nal
possession of a weapon in the third degree, crimnal possession of a
controll ed substance in the third degree, crimnal possession of a
controll ed substance in the fifth degree and unl awful possession of
mar i huana.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, murder in the second degree (Penal
Law 8§ 125.25 [2]). Defendant failed to preserve for our review his
contention that Suprenme Court erred in intervening during the
testinmony of a prosecution witness and in permtting the prosecutor to
i npeach that witness (see CPL 470.05 [2]). Indeed, defendant
acqui esced in the court’s chosen course of conduct (see generally
People v Al ston, 264 AD2d 685, 685-686, |v denied 94 Ny2d 876).

Def endant also failed to preserve for our review his challenge to the
jury instructions inasnmuch as he did not raise that challenge at trial
(see People v Knapp, 79 AD3d 1805, 1807, Iv denied 17 NY3d 807, 808),
and we decline to exercise our power to review that contention and
challenge as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

W reject defendant’s further contention that he was deni ed
effective assistance of counsel based upon defense counsel’s failure
to cross-exam ne the People’ s firearns exam ner and certain renmarks
made by defense counsel on summation. “[D]efendant failed to
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establish that there was no legitinmate or strategic reason for defense
counsel’s alleged error” in declining to cross-examne the firearns
exam ner (People v Roman, 60 AD3d 1416, 1418, |v denied 12 NY3d 928;
see People v Cancer, 16 AD3d 835, 840, |v denied 5 Ny3d 826; People v
Phi | bert, 267 AD2d 607, 607-608, |v denied 94 Ny2d 905). Contrary to
the contention of defendant, defense counsel did not concede on
summat i on that the People net their burden of proof. Rather, defense
counsel “chose in a forthright though brief statenment to submt his
client to the nercy and fair-m ndedness of the jury,” which does not
render himineffective (People v Mapp, 47 Ny2d 939, 940; see generally
Peopl e v Forbes, 203 AD2d 609, 611). View ng the evidence, the | aw
and the circunstances of this case in totality and as of the tine of
the representati on, we conclude that defendant received neani ngful
representation (see generally People v Baldi, 54 Ny2d 137, 147).

Def endant further contends that the court erred in refusing to
suppress two eyewitness identifications of himbecause the successive
identification procedures were unduly suggestive. Even assum ng,
arguendo, that defendant’s contention is preserved for our review (see
CPL 470.05 [2]), we conclude that it is without nmerit. It is well
settled that “[multiple pretrial identification procedures are not
i nherently suggestive” (People v Johnson, 52 AD3d 1286, 1286, |v
denied 11 NY3d 738; see People v Peterkin, 81 AD3d 1358, 1359, |v
denied 17 NY3d 799) and, here, “[t]here was nothing unduly suggestive
about having [the first witness in question] view defendant in a
lineup after [he] had already sel ected [defendant’s] photograph from
an array” (People v Ervin, 5 AD3d 316, 317, |Iv denied 3 NY3d 639).
Wth respect to the second witness in question, we |ikew se concl ude
that showing the witness a photo array followed by a |ineup was not
undul y suggestive under the circunstances of this case (see Peterkin,
81 AD3d at 1359; People v McKinley, 283 AD2d 777, 777, |v denied 97
NY2d 731; People v Carroll, 200 AD2d 630, 630, |Iv denied 83 NY2d 850).
“I'n contrast to the suspect nature of the repeated display of a
def endant’ s photograph in successive arrays until a positive
identification is obtained, ‘the potential for irreparable
m sidentification is not mani fest when the eyew tness views an array
cont ai ni ng a phot ograph of the defendant and subsequently views the
defendant in person during a lineup’ ” (MKinley, 283 AD2d at 777; see
Carroll, 200 AD2d at 630). W further note that the photo array and
the lineup were separated by eight hours and that there are no other
ci rcunstances indicating police suggestiveness (see generally People v
Moore, 202 AD2d 1046, 1046, |v denied 84 Ny2d 830). Thus, “the record
supports the court’s determnation that the photo array and subsequent
lineup ‘were not so suggestive as to create the substantial |ikelihood
t hat defendant would be msidentified ” (Johnson, 52 AD3d at 1286;
see McKinley, 283 AD2d at 777; Carroll, 200 AD2d at 630).

Finally, defendant failed to preserve for our review his
contention that this case was inproperly transferred from County Court
to Suprene Court for trial and sentencing (see People v Perez, 89 AD3d
1393, 1395; People v Ot, 83 AD3d 1495, 1496, |v denied 17 NY3d 808;
see al so People v Wodrow, 91 AD3d 1188, 1189), and we decline to
exercise our power to reviewit as a matter of discretion in the
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interest of justice (see CPL 470.15 [6] [a]). Contrary to defendant’s
contention, the alleged transfer error does not constitute a node of
proceedi ngs error such that preservation is not required (see Perez,
89 AD3d at 1395).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 11-00486
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KENT D. SPRATLEY, DEFENDANT- APPELLANT.

CHRI STOPHER JUDE PELLI, UTICA, FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oneida County Court (Barry M
Donalty, J.), rendered Novenber 17, 2010. The judgnent convicted
defendant, after a nonjury trial, of assault in the second degree.

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is remtted to Oneida County Court for further
pr oceedi ngs.

Menorandum  On appeal froma judgnent convicting himupon a
nonjury verdict of assault in the second degree (Penal Law § 120.05
[2]), defendant contends that the verdict is against the weight of the
evi dence because any injury to the victimwas not caused by a deadly
weapon and such injury did not constitute a “ ‘[p]hysical injury ”
wi thin the neaning of Penal Law 8§ 10.00 (9). Viewi ng the evidence in
light of the elenents of the crinme in this nonjury trial (see People v
Dani el son, 9 NY3d 342, 349), we reject defendant’s contention (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). W conclude that a
finding by County Court that the victims injury was not caused by a
deadl y weapon woul d have been unreasonabl e (see generally Daniel son, 9
NY3d at 348; Bl eakley, 69 NY2d at 495).

Wth respect to the elenment of physical injury, we note that
“ *[plhysical injury’ ” is defined as “inpairnent of physical
condition or substantial pain” (Penal Law 8§ 10.00 [9]). Substanti al
pain neans “nore than slight or trivial pain[, but it] need not
be severe or intense to be substantial” (People v Chiddick, 8 NY3d
445, 447). “A variety of factors are relevant in determ ning whether
physi cal injury has been established, including ‘the injury viewed
objectively, the victim s subjective description of the injury and
[his or] her pain, and whether the victimsought nedical treatnent’ ”
(Peopl e v Di xon, 62 AD3d 1036, 1039, Iv denied 12 NY3d 912, 914; see
Chi ddi ck, 8 NY3d at 447-448).
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Here, the victimwas injured by a bullet that grazed his face,
“an experience that would normally be expected to bring with it nore
than a little pain” (Chiddick, 8 NY3d at 447). He went to the
hospital for treatnent of his injury and received several stitches.
The victimtestified that he was in “excruciating pain” at the
hospital and that he still has pain, as well as difficulty eating and
talking. The hospital records admtted in evidence, however,
denonstrated that the victimdescribed his pain as “zero” out of 10
and that he was not prescribed any pain nedication. W conclude that,
al t hough an acquittal based on the |lack of a physical injury would not
have been unreasonable, it cannot be said that the court failed to
give the evidence the weight it should be accorded (see People v
Dove, 86 AD3d 715, 717, |v denied 17 Ny3d 903, 18 Ny3d 882; People v
Moye, 81 AD3d 408, 408-409, |v denied 16 NY3d 861; see also People v
Slater, 13 AD3d 732, 734, |lv denied 4 NY3d 803; see generally
Dani el son, 9 NY3d at 348-349; Bl eakley, 69 NY2d at 495).

As defendant correctly notes, the court failed to rule on his
renewed notion to dismss the indictnment based on all egedly
prej udi cial conduct during the grand jury proceeding. Contrary to the
Peopl e’ s contention, pursuant to People v Concepcion (17 NY3d 192,
197-198) and People v LaFontaine (92 NY2d 470, 474, rearg denied 93
NY2d 849), we cannot deemthe court’s failure to rule on the renewed
notion as a denial thereof (see People v Chattley, 89 AD3d 1557,

1558). W therefore hold the case, reserve decision and remt the
matter to County Court for a ruling on defendant’s renewed notion to
di smi ss the indictnent.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 08-02353
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TERRY L. HOLMES, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SOMVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (John R
Schwartz, A J.), rendered August 11, 2008. The judgnment convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he second degree and crimnal possession of a weapon in the third
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of crimnal possession of a weapon in the second degree (Penal
Law 8§ 265.03 [3]) and crimnal possession of a weapon in the third
degree (8 265.02 [1]), defendant contends that County Court erred in
refusing to suppress the gun that he discarded while fleeing fromthe
police. W reject that contention. It is well settled that “a
defendant’s flight in response to an approach by the police, conbined
with other specific circunstances indicating that the suspect may be
engaged in crimnal activity, may give rise to reasonabl e suspicion
the necessary predicate for police pursuit” (People v Sierra, 83 Nyad
928, 929; see People v Gray, 77 AD3d 1308, 1308). Here, the police
received a 911 call reporting that three black mal es were engaged in
suspicious activity, i.e., they had enmerged from behind the house of
the caller’s sister and entered a blue vehicle. The responding
officer, who arrived at the scene within a few mnutes of the call,
observed defendant driving away in the vehicle described in the 911
call with two other black nmales. Wen the officer turned to foll ow
defendant’s vehicle in his nmarked police car, the vehicle abruptly
swerved out of the driving | ane and toward the curb. The passenger
front door opened, the vehicle struck the curb and the two passengers
junped out of the vehicle as it rolled along the curb. At that point,
the officer pulled behind the vehicle and activated his |ights,
wher eupon def endant junped out of the vehicle as it rolled and the
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of fi cer pursued defendant on foot. Contrary to defendant’s
contention, we conclude that the information provided by the 911
caller, together with defendant’s conduct in driving the vehicle into
a curb, abandoning the noving vehicle and fleeing on foot in response
to observing the marked police car, provided the officer with the
requi site reasonabl e suspicion to pursue defendant (see People v
Martinez, 59 AD3d 1071, 1072, |v denied 12 NY3d 856; People v Johnson,
19 AD3d 1163, 1164, |v denied 5 NY3d 829).

Contrary to defendant’s further contention, the sentence is not
unduly harsh or severe, particularly in light of his crimnal history
and the nature of the offense.

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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KAH 11- 00852
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL
NATHAN LEW S, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

HARCLD D. GRAHAM SUPERI NTENDENT, AUBURN
CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT.

ADAM H. VAN BUSKI RK, AUROCRA, FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (MARLENE O. TUCZI NSK
OF COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denoni nated order) of the Suprene Court,
Cayuga County (Thonmas G Leone, A J.), entered March 7, 2011 in a
proceedi ng pursuant to CPLR article 70. The judgnent granted the
notion of respondent to dism ss and dism ssed the petition for a wit
of habeas cor pus.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this proceeding seeking a wit
of habeas corpus. W conclude that Suprenme Court properly dism ssed
the petition. Habeas corpus relief is unavail able because
petitioner’s contention in support of the petition “could have been,
or [was], raised on direct appeal or by a notion pursuant to CPL
article 440" (People ex rel. MIls v Poole, 55 AD3d 1289, 1290, Iv
denied 11 NY3d 712; see People ex rel. Robinson v G aham 68 AD3d
1706, |v denied 14 Ny3d 706). *“Habeas corpus relief also is
unavai |l abl e because petitioner would not be entitled to i medi ate
rel ease fromcustody even in the event that his contention[] had
merit” (People ex rel. Al nodovar v Berbary, 67 AD3d 1419, 1420, |v
deni ed 14 NY3d 703; see People ex rel. Kaplan v Conm ssioner of
Correction of Gty of N Y., 60 Ny2d 648, 649). Finally, “[Db]ecause
the petition |acked any justiciable basis upon which a wit of habeas
corpus could be sustained, the court did not abuse its discretion in
denying petitioner’s application for assigned counsel” (People ex rel.
G oss v Costello, 309 AD2d 1160, 1161, Iv denied 1 Ny3d 504 [interna
guotation marks omtted]; see People ex rel. H nton v G aham 66 AD3d
1402, 1402, |v denied 13 NY3d 934, rearg denied 14 Ny3d 795).

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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CAF 11-01521
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF AUSTIN M
MONROE COUNTY DEPARTMENT OF HUMAN SERVI CES, ORDER
PETI TI ONER- APPELLANT.

(APPEAL NO. 1.)

WLLI AM K. TAYLOR, COUNTY ATTORNEY, ROCHESTER (CAROL L. EI SENVAN OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

TANYA CONLEY, ATTORNEY FOR THE CHI LD, ROCHESTER, FOR AUSTIN M

Appeal from an order of the Famly Court, Mnroe County (Dandrea
L. Ruhlmann, J.), entered June 23, 2011. The order, anong ot her
t hi ngs, adjudged that petitioner did not engage in reasonable efforts
to effectuate the adoption of Austin M

It is hereby ORDERED that said appeal is unaninously dism ssed
W thout costs (see generally Fox v Fox, 93 AD3d 1224, 1224).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CAF 11-01522
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF AUSTIN M
MONROE COUNTY DEPARTMENT OF HUMAN SERVI CES, ORDER
PETI TI ONER- APPELLANT.

(APPEAL NO. 2.)

WLLI AM K. TAYLOR, COUNTY ATTORNEY, ROCHESTER (CAROL L. EI SENVAN CF
COUNSEL), FOR PETI TI ONER- APPELLANT.

TANYA CONLEY, ATTORNEY FOR THE CHI LD, ROCHESTER, FOR AUSTIN M

Appeal from an order of the Fam |y Court, Mnroe County (Dandrea
L. Ruhlmann, J.), entered July 6, 2011. The order, anong other
t hi ngs, adjudged that petitioner did not engage in reasonable efforts
to effectuate the adoption of Austin M

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CAF 11-01028
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF ALEXI A L.

CHAUTAUQUA COUNTY DEPARTMENT OF SOCI AL ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

SHU L., RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

PAUL B. WATKI NS, FAI RPORT, FOR RESPONDENT- APPELLANT.
JANE E. LOVE, MAYVILLE, FOR PETI TI ONER- RESPONDENT.

SHERRY A. BJORK, ATTORNEY FOR THE CHI LD, FREWSBURG FOR ALEXI A L.

Appeal from an order of the Fam |y Court, Chautauqua County
(Judith S. Caire, J.), entered April 27, 2011 in a proceeding
pursuant to Social Services Law 8 384-b. The order term nated the
parental rights of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

638

CAF 11-01029
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF BRANDON L.

CHAUTAUQUA COUNTY DEPARTMENT OF SOCI AL ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

SHU L., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

PAUL B. WATKI NS, FAI RPORT, FOR RESPONDENT- APPELLANT.
JANE E. LOVE, MAYVILLE, FOR PETI TI ONER- RESPONDENT.

SHERRY A. BJORK, ATTORNEY FOR THE CHI LD, FREWSBURG, FOR BRANDON L.

Appeal from an order of the Fam |y Court, Chautauqua County
(Judith S. Caire, J.), entered April 27, 2011 in a proceeding
pursuant to Social Services Law 8 384-b. The order term nated the
parental rights of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CAF 11-00869
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF CARYN A. CONSI LI Q
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

CHRI STOPHER TERRI G NO, RESPONDENT- RESPONDENT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

DAVI DSON FI NK, LLP, ROCHESTER (DONALD A. VWHI TE OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

TANYA J. CONLEY, ATTORNEY FOR THE CHI LD, ROCHESTER, FOR PEYTON T.

Appeal from an order of the Famly Court, Mnroe County (Thomas
W Polito, R), entered March 17, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order denied the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to article 6 of the
Fam |y Court Act, petitioner nother appeals froman order that denied
her petition to nodify a prior stipulated order of custody and
visitation. The prior stipulated order, inter alia, granted the
not her visitation with the parties’ child on alternate Saturdays at
the correctional facility where she was incarcerated. The nother
sought to nodify the prior stipulated order to permt overnight
visitation with the child through the Fam |y Reunion Program at the
correctional facility. The Referee concluded that the nother failed
to establish a sufficient change in circunstances warranting
nodi fication of the prior stipulated order, but the Referee
neverthel ess stated that, based on the evidence presented at the
hearing, it was not in the best interests of the child to have
overnight visitation with the nother at the correctional facility.

Even assum ng, arguendo, that the nother established a change in
ci rcunst ances sufficient to warrant an inquiry into whether overni ght
visitation was in the best interests of the child (see Matter of Bl ack
v Watson, 81 AD3d 1316, 1316, Iv dismssed in part and denied in part
17 NY3d 747; see also Matter of DI Fiore v Scott, 2 AD3d 1417, 1417-
1418), we see no basis to disturb the Referee’ s determ nation
“inasnmuch as it was based on [his] credibility assessnents of the
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Wi tnesses and ‘is supported by a sound and substantial basis in the
record” ” (Matter of Krug v Krug, 55 AD3d 1373, 1374; see Black, 81
AD3d at 1316-1317). W further conclude that any error by the Referee
in admtting certain photographs in evidence w thout proper

aut hentication is harm ess (see generally Matter of Shane MM v Famly
& Children Servs., 280 AD2d 699, 701), inasnuch as the Referee did not
rely on those photographs in denying the nother’s petition to nodify
the prior stipulated order (see Matter of Grahamv Thering, 55 AD3d
1319, 1320, |v denied 11 NY3d 714; Matter of Tracy v Tracy, 309 AD2d
1252, 1253; Matter of Mchael G, 300 AD2d 1144, 1145).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02239
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

ERI E COUNTY SCCI ETY FOR PREVENTI ON OF CRUELTY
TO ANI MALS, PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

BETH HOSKI NS, DEFENDANT- RESPONDENT.

LAW OFFI CE OF RALPH C. LORI GO, WEST SENECA (RALPH C. LORI GO OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

THOVAS J. EOANNQU, BUFFALO (JEREMY D. SCHWARTZ OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Joseph R
G ownia, J.), entered February 3, 2011. The order, anong ot her
things, directed defendant to post a cash security paynent of
$13, 993. 40 pursuant to Agriculture and Markets Law 8§ 373 (6).

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by increasing the anount of the
security set forth in the first ordering paragraph by $6, 258. 60 and
the amobunts set forth in the third and fourth ordering paragraphs by
$3,129. 30 each, and as nodified the order is affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking, inter alia,
rei nbursenent for all reasonable expenses incurred in caring for and
sheltering certain animals seized from defendant pursuant to a
warrant. In a prior appeal, we affirmed the order that, inter alia,
directed plaintiff to return 40 of the 73 horses that had been seized
(Erie County Socy. for the Prevention of Cruelty to Animals v Hoskins,
91 AD3d 1354, 1355). Pursuant to Agriculture and Markets Law § 373
(6) (a), plaintiff sought an order directing defendant to post a
security in an anount sufficient to secure paynent for all reasonable
expenses that plaintiff expected to incur in caring and providing for,
inter alia, the remaining 33 seized horses pending disposition of the
crimnal action against defendant. Plaintiff appeals from an order
following a hearing that directed defendant, inter alia, to post a
security in the amount of $13,993.40 for the reasonabl e expenses
incurred by plaintiff in caring for those horses for a one-nonth
peri od.

We agree with plaintiff that Supreme Court erred in failing to
awar d expenses under the category of “boarding,” and we therefore
nodi fy the order by increasing the anount of the security set forth in
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the first ordering paragraph by $2,267.10 and the anmounts set forth in
the third and fourth ordering paragraphs by $1,133.55 each. W also
agree with plaintiff that the court’s calcul ation of the expenses for
enpl oyee wages is erroneous inasnuch as it fails to account for one of
plaintiff’'s part-tinme enployees and i s based upon a 28-day nonth. W
therefore further nodify the order by increasing the anount of the
security set forth in the first ordering paragraph by $3,991.50, i.e.,
the difference between the anount determ ned by the court and the
reasonabl e expenses that plaintiff expected to incur for enployee
wages during the relevant period, and by increasing the anounts set
forth in the third and fourth paragraphs by $1,995. 75 each.

Contrary to plaintiff’s contention, however, we conclude that,
“after taking into consideration all of the facts and circunstances of
the case,” the court properly determ ned that the anounts sought by
plaintiff for security and m scel | aneous expenses were not reasonable
(Agriculture and Markets Law 8§ 373 [6] [a]). Finally, plaintiff
failed to preserve for our reviewits contention that the court erred
in ordering defendant to post a security for a one-nonth period rather
t han “pendi ng di sposition of the charges” against her (id.; see
general ly CPLR 4017).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CA 11-02459
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF THE ESTATE OF HELEN WERNER,
DECEASED.

JAMVES CONNI FF, PETI TI ONER- RESPONDENT; ORDER

EDWARD DUDEK, OBJECTANT- APPELLANT.

SAKONBKI & MARKELLO, LLP, ELMA (JOSEPH A. SAKOWSKI OF COUNSEL), FOR
OBJECTANT- APPELLANT.

M SKELL & MOXHAM LOCKPORT, PETER J. BREVORKA, P.C., AMHERST ( PETER J.
BREVORKA OF COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered July 6, 2011. The order granted the
notion of petitioner for summary judgnent, dismni ssed the objections to
probate and directed that the last will and testanent of decedent,
dated July 2, 2009, be adnmitted to probate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
by the Surrogate.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

645

OP 12-00096
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

I N THE MATTER OF NEW YORK CENTRAL MJTUAL FI RE
| NSURANCE COMPANY, PETI TI ONER,

\% ORDER

CATHERI NE NUGENT PANEPI NTO, J.S.C., STEPHEN
LOBCZONBKI, VI CTORI A HOLLENBAUGH, JOHN
HOLLENBAUGH, JR., SAMJEL L. ALVORD AND DOUGLAS
COPPOLA, ESQ., RESPONDENTS.

BURG O, KITA & CURVIN, BUFFALO (STEVEN P. CURVIN OF COUNSEL), FOR
PETI TI ONER.

THE H GA NS KANE LAW GROUP, P.C., BUFFALO (TERRENCE P. HI GA NS CF
COUNSEL), FOR RESPONDENT VI CTORI A HOLLENBAUGH.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY (KIM S. MJRPHY OF
COUNSEL), FOR RESPONDENT CATHERI NE NUGENT PANEPI NTO, J.S.C.

BOUWVI ER PARTNERSHI P, LLP, BUFFALO (GEORGE W COLLINS, JR, OF
COUNSEL), FOR RESPONDENT STEPHEN LOBCZOWSKI .

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO (CHARLES S. DESMOND, |11, OF
COUNSEL), FOR RESPONDENT JOHN HOLLENBAUGH, JR.

BROM & KELLY, LLP, BUFFALO (H WARD HAMLI N OF COUNSEL), FOR
RESPONDENT SAMUEL L. ALVORD.

LAW OFFI CES OF DOUGLAS COPPOLA, BUFFALO ( DOUGLAS COPPCLA OF COUNSEL),
RESPONDENT PRO SE.

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Departnment pursuant to CPLR 506 [b] [1]) to prohibit enforcement of an
order of the Suprenme Court, Ni agara County, dated Decenber 21, 2011.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on April 26, 2012,

It is hereby ORDERED t hat said proceeding is unani nously
di sm ssed wi thout costs upon stipul ation.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 12-00165
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

PROVI DENZA M FRACCOLA, PLAI NTI FF- RESPONDENT,
\% ORDER

ALAN P. FRACCOLA, DEFENDANT- APPELLANT.

COHEN & COHEN LLP, UTICA (DANIEL S. COHEN OF COUNSEL), FOR
DEFENDANT- APPELLANT.

KALIL & EI SENHUT, LLC, UTICA (CLI FFORD C. EI SENHUT OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnent of the Suprene Court, Herkiner County
(Mchael E. Daley, J.), entered August 2, 2011 in a divorce action.
The judgnent, inter alia, equitably distributed the marital property.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02279
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

| N THE MATTER OF BASSET GROUP, | NC., BASSET
FAM LY, LLC, CHARLES LI SSON AND LAKESI DE
BUI LDERS AND DEVELOPERS, | NC.,

PETI TI ONERS- APPELLANTS,

Vv ORDER

TOMN OF GREECE TOMN BOARD AND 4320 WEST
RI DCGE, LLC, RESPONDENTS- RESPONDENTS.

PH LLI PS LYTLE LLP, ROCHESTER (MARK J. MORETTI OF COUNSEL), FOR
PETI TI ONERS- APPELLANTS.

RAYMOND S. DI RADDO, TOMN ATTORNEY, ROCHESTER, FOR
RESPONDENT- RESPONDENT TOMN OF GREECE TOWN BOARD.

NI XON PEABODY LLP, ROCHESTER (CHRI STOPHER D. THOVAS OF COUNSEL), FOR
RESPONDENT- RESPONDENT 4320 WEST RI DGE, LLC.

Appeal from a judgnment of the Suprenme Court, Monroe County
(Harold L. Galloway, J.), entered August 4, 2011. The judgnent
decl ared that the June 15, 2010 resol ution of respondent Town of
Greece Town Board does not violate Town Law § 272-a (11) and is not
inconsistent with the Town’s master plan and deni ed and di sm ssed the
petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 10- 02500
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JEREMY CLARK, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO ( ROBERT B. HALLBORG
JR, OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHELLE L.
Cl ANCI CSA OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (Cerald
J. Whalen, J.), rendered Novenber 30, 2010. The judgnent convi cted
def endant, upon his plea of guilty, of attenpted burglary in the
second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting him upon his
plea of guilty, of attenpted burglary in the second degree (Penal Law
88 110.00, 140.25 [2]), defendant contends that the waiver of the
right to appeal was not knowi ngly, intelligently and voluntarily
entered. W reject that contention (see generally People v Lopez, 6
NY3d 248, 256). The valid waiver by defendant of the right to appea
does not enconpass his contention with respect to the severity of the
sent ence, however, because the record establishes that Suprene Court
“failed to advise defendant of the ‘potential periods of incarceration
that could be inposed before he waived his right to appeal’ ” (People
v McLean, 302 AD2d 934; cf. People v Lococo, 92 Ny2d 825, 827). W
concl ude, however, that the sentence is not unduly harsh or severe.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 10- 02302
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TRAVI S SERVEY, DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI ME CAMBRI A, LLP, BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

DAVID W FOLEY, DI STRICT ATTORNEY, MAYVILLE (LAURIE M BECKERI NK OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Chautauqua County Court (John T.
Ward, J.), rendered August 5, 2010. The judgnent convicted defendant,
upon his plea of guilty, of burglary in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of burglary in the third degree (Penal Law 8§
140. 20). Defendant contends that County Court erred in sentencing him
wi thout first receiving and considering a presentence report pursuant
to CPL 390.20 (1). Although defendant failed to preserve that
contention for our review (see CPL 470.05 [2]), he further contends
that this Court neverthel ess should review it pursuant to the “narrow
exception to preservation where a node of proceedings error affects a
court’s jurisdiction and power over a defendant” (People v WIIians,
14 NY3d 198, 220, cert denied = US |, 131 S C 125). Here,
however, the record establishes that the prosecutor indicated that the
pre-plea report would serve as the presentence report, whereupon
def endant indicated that he was ready to proceed with the plea and
sentencing that sane day. W thus conclude that defendant is deened
to have waived his present contention concerning the presentence
report. In any event, even assum ng, arguendo, that defendant did not
wai ve his present contention, we conclude that this is not such an
error “inplicating the integrity of the process” such that
preservation woul d not be required in the absence of the waiver
(Peopl e v Hansen, 95 Ny2d 227, 231).

Contrary to defendant’s further contention, the sentence is not
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unduly harsh or severe.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-01084
PRESENT: SCUDDER, P.J., SMTH CARNI, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RI CHARD A. SI MMONS, JR., DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT ( MARY-JEAN BOWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ni agara County Court (Sara S.
Sperrazza, J.), rendered May 11, 2011. The judgnent convi cted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of assault in the second degree (Penal Law §
120.05 [2]). Defendant’s valid unrestricted waiver of the right to
appeal forecloses any challenge to the severity of the sentence (see
generally People v Lopez, 6 NY3d 248, 256; People v Hidal go, 91 Ny2d
733, 737).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

654

KA 11-01322
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KHALLI N D. BI GBY, ALSO KNOMWN AS KO, ALSO KNOWN
AS CALI, DEFENDANT- APPELLANT.

DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Cayuga County Court (Thomas G
Leone, J.), rendered Septenber 7, 2010. The judgnment convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnment is affirned, and the matter is remtted to
Cayuga County Court for resentencing.

Menorandum  On appeal froma judgment convicting himupon his
plea of guilty of crimnal sale of a controlled substance in the third
degree (Penal Law 8 220.39 [1]), defendant contends that County Court
erred in sentencing himin the absence of defense counsel. As the
Peopl e correctly concede, defendant is correct. “Sentencing is a
critical stage of a crimnal proceeding which inplicates the right to
counsel” (People v Harris, 79 NY2d 909, 910). Although defendant
failed to appear at sentencing, he did not, by virtue of his absence
al one, waive his right to counsel at sentencing (see Matter of Root v
Kapel man, 67 AD2d 131, 137-138, |v denied 47 NY2d 706; see al so People
v Al ken, 45 Ny2d 394, 397-398). W therefore nodify the judgnent by
vacating the sentence, and we renmt the matter to County Court for
resentenci ng (see People v Read, 134 AD2d 462, 463). In light of our
deci sion, we do not address defendant’s challenge to the severity of
t he sentence.

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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KA 11- 00404
PRESENT: SCUDDER, P.J., SMTH CARNI, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LASHAWN J. SCOTT, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Frank P. GCeraci
Jr., J.), entered January 24, 2011. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the matter is
remtted to Monroe County Court for further proceedings in accordance
with the foll owi ng Menorandum Defendant appeals from an order
determining that he is a level three risk pursuant to the Sex O fender
Regi stration Act ([ SORA] Correction Law 8 168 et seq.). W agree with
def endant that County Court erred in granting the People’s request,
made for the first time at the SORA hearing, to assess 20 additiona
points for risk factors that were not included in the risk assessnent
instrunment, and therefore to determ ne that defendant is a |level three
risk rather than a level two risk. As the People correctly concede,
they failed to provide defendant with the requisite 10-day notice that
they intended to seek a determ nation different fromthat reconmended
by the Board of Exami ners of Sex O fenders (see 8§ 168-n [3]; People v
Gardner, 59 AD3d 604), and the court otherwi se failed to provide
def endant with “a meani ngful opportunity to respond to the proposed
anendnent” (People v Ferguson, 53 AD3d 571, 572; cf. People v Warren,
42 AD3d 593, 594, |v denied 9 NY3d 810). Furthernore, defendant
properly objected to the People’s request (cf. People v Charache, 9
NY3d 829, 830). Because defendant was denied his due process rights
by the assessnment of the additional points, we reverse the order,
t hereby vacating defendant’s risk | evel determi nation, and we remt
the matter to County Court for further proceedings in conpliance with
Correction Law 8 168-n (3) (see People v Hackett, 89 AD3d 1479, 1479-
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1480) .

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 10- 01006
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

BRADLEY |. KYLER, DEFENDANT- APPELLANT.

WAGNER & HART LLP, COLEAN (JANI NE FODOR OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LORI PETTIT R EMAN, DI STRICT ATTORNEY, LITTLE VALLEY (KELLY M BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered January 4, 2010. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree (tw counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of two counts of crimnal sale of a controlled
substance in the third degree (Penal Law 8 220.39 [1]), defendant
contends that he is entitled to be resentenced because the prosecutor
failed to provide Brady material, i.e., the details of defendant’s
al | eged cooperation with | aw enforcenent agents and any prom ses that
he received in return for such cooperation. Initially, we note that
defendant is correct that “Brady concerns excul patory evidence that is
relevant . . . to punishment” (People v Reese, 23 AD3d 1034, 1036, |v
denied 6 NY3d 779; see generally Brady v Maryland, 373 US 83, 87).
Even assum ng, arguendo, that defendant’s contention survives his
valid waiver of the right to appeal (see generally People v Johnson,
60 AD3d 1496, 1497, |v denied 12 NY3d 926), however, we concl ude that
it is unavailing. Defendant “failed to establish the existence of the
[al | eged Brady material] . . ., and its potential [mtigation] value
is purely speculative” (id.; see People v Little, 23 AD3d 1117, 1118,
v denied 6 NY3d 777; People v Mellerson, 15 AD3d 964, 965, |v denied
5 NY3d 791). In addition, * ‘it is well settled that evidence is not
deened to be Brady material when the defendant has know edge of it,’
and here the record establishes that defendant was aware [of the
extent of his cooperation with | aw enforcenent agents and any prom ses
that were made to hin]” (People v Wall, 38 AD3d 1341, 1341, |v denied
9 NY3d 852; see People v Archie, 78 AD3d 1560, 1562, |v denied 16 Ny3d
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856) .

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 12-00134
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF COUNTY OF ERIE,
PETI TI ONER- RESPONDENT,

\% ORDER

RI CHARD F. DAI NES, COW SSI ONER, NEW YORK
STATE DEPARTMENT OF HEALTH, AND NEW YORK
STATE DEPARTMENT OF HEALTH,

RESPONDENTS- APPELLANTS.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENTS- APPELLANTS.

VWH TEMAN OSTERVAN & HANNA LLP, ALBANY (CHRI STOPHER E. BUCKEY OF
COUNSEL), AND NANCY ROCSE STORMER, P.C., UTICA, FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgrment (denonmi nated order and judgnent) of the
Suprene Court, Erie County (Donna M Siwek, J.), entered April 1, 2011
in a proceeding pursuant to CPLR article 78. The judgnent granted the
petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs (see Matter of County of N agara v
Dai nes, 91 AD3d 1288).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CAF 08-01780
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF LAMONT HAYWOOD, SR,
PETI TI ONER- APPELLANT,

\% ORDER

VELI SSA ANZALONE, RESPONDENT- RESPONDENT.

CARA A. WALDMVAN, FAI RPORT, FOR PETI TI ONER- APPELLANT.

PAUL B. WATKINS, ATTORNEY FOR THE CHI LDREN, FAI RPORT, FOR LAMONT H.,
JR. AND SI MONE H.

Appeal from an order of the Famly Court, Mnroe County (Patricia
E. Gallaher, J.), entered July 15, 2008 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order dism ssed the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02434
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

BLUEROCK ENERGY HOLDI NGS, INC., AND I TS

AFFI LI ATES NEW YORK ENERGY, | NC., BLUEROCK
ENERGY, | NC., BLUERCCK ENERGY SERVI CES, [|NC.,
AND BENCHVARK ENERGY, | NC.,

PLAI NTI FFS- APPELLANTS,

\% ORDER

ANGELO F. CHAMBRONE, DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

H SCOCK & BARCLAY, LLP, SYRACUSE (ALAN R PETERVAN OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

HANCOCK ESTABROCK, LLP, SYRACUSE (JANET D. CALLAHAN OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Greenwood, J.), entered July 18, 2011. The order granted
the notion of defendant for partial summary judgnent on his first
counterclaim

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02435
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

BLUEROCK ENERGY HOLDI NGS, INC., AND I TS

AFFI LI ATES NEW YORK ENERGY, | NC., BLUEROCK
ENERGY, | NC., BLUERCCK ENERGY SERVI CES, [|NC.,
AND BENCHVARK ENERGY, | NC.,

PLAI NTI FFS- APPELLANTS,

\% ORDER

ANGELO F. CHAMBRONE, DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

H SCOCK & BARCLAY, LLP, SYRACUSE (ALAN R PETERVAN OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

HANCOCK ESTABROCK, LLP, SYRACUSE (JANET D. CALLAHAN OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Greenwood, J.), entered Septenber 19, 2011. The order
approved defendant’s application for attorney’s fees.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02552
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

LAWRENCE D. SEGUIN AND KATHLEEN M SEGUI N
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

MATTHEW J. LANDFRI ED, M D., GENESEE
ORTHOPAEDI CS AND SPORTS MEDI CI NE, LLP

VALERIE S. THOVAS, P.A., PETER T. JANES, MD.,
DEBRA M OM ATEK, M D., JOHN A. BRACH, MD.,

M CHAEL D. MERRILL, MD., JOSEPH V. OITEN, MD.,
UNI TED MEMORI AL MEDI CAL CENTER,

DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

ROACH, BROWN, MCCARTHY & CGRUBER, P.C., BUFFALO (J. MARK GRUBER OF
COUNSEL), FOR DEFENDANTS- APPELLANTS MATTHEW J. LANDFRI ED, M D.,
GENESEE ORTHOPAEDI CS AND SPORTS MEDI CI NE, LLP, VALERIE S. THOVAS
P.A, AND JOSEPH V. OITEN, M D.

G BSON, MCASKILL & CROSBY, LLP, BUFFALO (ANCGELO S. GAMBI NO COF
COUNSEL), FOR DEFENDANTS- APPELLANTS PETER T. JANES, M D., DEBRA M
OM ATEK, M D., JOAN A. BRACH MD., AND M CHAEL D. MERRI LL, M D

FELDVAN Kl EFFER, LLP, BUFFALO (RANDY C. MALLABER OF COUNSEL), FOR
DEFENDANT- APPELLANT UNI TED MEMORI AL MEDI CAL CENTER

BRI AN P. FI TZGERALD, P.C., BUFFALO (DEREK J. RCOLLER OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal s froman order of the Supreme Court, Erie County (Tracey
A. Bannister, J.), entered July 19, 2011 in a nedical nalpractice
action. The order denied the notions of defendants-appellants for a
change of venue.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed in the exercise of discretion w thout costs and
the notions are granted.

Menorandum  We agree wi th defendants-appell ants (defendants)
that Suprenme Court inprovidently exercised its discretion in denying
their respective notions pursuant to CPLR 510 (3) seeking to change
t he venue of this medical malpractice action fromErie County to
Genesee County (see Costello v Forbes, 294 AD2d 856). |In support of
their notions, defendants provided, inter alia, the physicians’
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affirmati ons and nurses’ affidavits of 14 nonparty w tnesses who
treated Lawrence D. Seguin (plaintiff) at defendant United Menoria
Medi cal Center in Genesee County and at Strong Menorial Hospital in
Monroe County. The nonparty wi tnesses stated the nature of their
treatment of plaintiff and their respective reasons for the

i nconveni ence of traveling fromtheir respective hones or places of
work to Erie County (see McLaughlin v Gty of Buffalo, 259 AD2d 1014,
1015; cf. Rochester Drug Coop., Inc. v Marcott Pharmacy N. Corp., 15
AD3d 899). Plaintiff Kathleen M Seguin, who has asserted a
derivative cause of action, noved to Erie County several nonths
followng plaintiff’s treatnment and it is upon the basis of her
residence that the action was commenced in Erie County. Plaintiffs
have “failed to denonstrate any ot her consideration that would favor
[Erie] County as the proper venue of this action” (MLaughlin, 259
AD2d at 1015; see Costello, 294 AD2d at 856-857). W therefore

concl ude that defendants established that “the conveni ence of materia
wi tnesses and the ends of justice will be pronoted by the change” of
venue (CPLR 510 [3]; cf. 1093 G oup, LLC v Canale, 72 AD3d 1561,
1562) .

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CA 11-02505
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF COUNTY OF NI AGARA
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER
RI CHARD F. DAI NES, COW SSI ONER, NEW YORK

STATE DEPARTMENT OF HEALTH, AND NEW YORK STATE
DEPARTMENT OF HEALTH, RESPONDENTS- APPELLANTS.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENTS- APPELLANTS.

VH TEMAN OSTERVAN & HANNA LLP, ALBANY (CHRI STOPHER E. BUCKEY OF
COUNSEL), AND NANCY ROSE STORMER, P.C., UTICA, FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, N agara County (Ralph A Boniello, IIl, J.), entered
March 3, 2011 in a proceeding pursuant to CPLR article 78. The
judgment, inter alia, granted in part the petition and directed
respondents to pay petitioner $62,831.58.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously nodified on the |aw by deleting that part of the first
decretal paragraph follow ng the words “are hereby rejected” until the
words “and it is further,” and as nodified the judgment is affirnmed
wi t hout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
to conpel respondents to reinburse it for $62,831.58 in nedica
assi stance paynents that it made on behalf of a specified individual.
Respondents contend on appeal that Supreme Court erred in directing
themto pay petitioner’s claim |In addition, they contend that the
court erred in directing themto use a certain type of report to
determne future clains for simlar “621-eligible expenditures” (see L
of 1974, chs 620, 621), i.e., nedical assistance expenditures nade by
a social services district for persons who are di scharged or rel eased
after spending at |east five years in a state nental hygiene facility.

Initially, we note that judicial review of an interpretation by
an adm ni strative agency of the statutes governing its operations
varies, depending on the nature of the determnation to be revi ewed.
“Where interpretation involves know edge and under st andi ng of
under | yi ng operational practices or entails an evaluation of factual
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data within the agency’s particul ar expertise . . ., great deference
is accorded the agency’s judgnent . . . On the other hand, where as

here, the question is one of pure statutory construction dependent
only on accurate apprehension of legislative intent [with] little
basis to rely on any special conpetence . . ., judicial reviewis |ess
restricted as statutory construction is the function of the courts”
(Matter of Rosen v Public Enpl. Relations Bd., 72 Ny2d 42, 47-48
[internal quotation marks omitted]; see Matter of Toys “R’ Us v Silva,
89 Ny2d 411, 418-419).

We conclude that the court’s judicial review of the
interpretation by respondents of Social Services Law § 365 (5) was
proper, and thus that the court properly directed respondents to pay

the claim * ‘Were words of a statute are free from anbiguity and
express plainly, clearly and distinctly the legislative intent, resort
may not be had to other nmeans of interpretation’ . . ., and the intent

of the Legislature nust be discerned fromthe |anguage of the statute
wi thout resort to extrinsic material such as legislative history
or nenoranda” (Matter of Rochester Community Sav. Bank v Board of
Assessors of City of Rochester, 248 AD2d 949, 950, |v denied 92 Ny2d
811; see Matter of County of Ni agara v Daines, 91 AD3d 1288, 1289).
In addition, “[t]he maxi m expressi o unius est exclusio alterius is
applied in the construction of the statutes, so that where a | aw
expressly describes a particular act, thing or person to which it
shall apply, an irrefutable inference nust be drawn that what is
omtted or not included was intended to be omtted or excluded”
(McKi nney’s Cons Laws of NY, Book 1, Statutes § 240; see Golden v
Koch, 49 Ny2d 690, 694).

Here, Social Services Law 8§ 365 (5) states that “the [D]epartnent
[of Health (DOH)] shall be responsible for determining eligibility of
and furni shing nmedical assistance to [an] eligible person[] when such
person is in need of such medical assistance at the tinme he [or she]
is discharged or released or conditionally released froma state
departnment of nental hygiene facility pursuant to the nental hygiene
| aw when such person was admtted to such facility and has been a
patient therein for a continuous period of five or nore years prior to
hi s di scharge or rel ease” (enphasis added). Thus, the term
“conditionally released” is included only in the initial part of the
sentence, which defines those patients who are eligible for nedica
assistance, and it is excluded fromthe second part of the sentence,
whi ch sets the period of time in which those patients nust have been
admtted to a nental hygiene facility. The term “discharge or
rel ease,” on the other hand, is included in both parts of the
sentence. In addition, in three other instances in the follow ng
sentence in subdivision (5), a variant of the term “discharge or
rel ease” is used to define the parameters of the five-year period, but
the term“conditionally released” is not included in that sentence.
Thus “an irrefutable inference nmust be drawn that [the term
‘conditionally released’] was intended to be omtted or excluded” from
the parts of the statute that delineate the period of tine in which a
patient rnust have been admtted to a nmental hygiene facility (Statutes
§ 240). W therefore agree with petitioner that the five-year period
is not tolled where, as here, a patient is only conditionally rel eased
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froma nmental hygiene facility, rather than rel eased or discharged,
before the expiration of the five-year period. Consequently, the
DOH s interpretation of the statute is “affected by an error of |aw
(CPLR 7803 [3]), and thus the court properly directed respondents to
pay petitioner the anpunt sought.

W agree with respondents, however, that the court erred in
directing themto rely upon a certain type of report when determ ning
whet her a person is “621-eligible” with respect to future cl ai ns.

Al t hough respondents raise that contention for the first tine on
appeal and it therefore is not properly before us (see G esinski v
Town of Aurora, 202 AD2d 984, 985), we neverthel ess cannot all ow what
constitutes an inproper advisory opinion to stand (see Matter of
County of Ni agara v Daines, 79 AD3d 1702, 1705-1706, |v denied 17 Ny3d
703; see generally New York Pub. Interest Research G oup v Carey, 42
NY2d 527, 531). W therefore nodify the judgnment accordingly.

W have revi ewed respondents’ renmining contentions and concl ude
that they are without nmerit, or are noot in light of our
determ nation

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CA 11-02021
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF THE ARBI TRATI ON BETWEEN
Cl TY OF BUFFALQO, PETI TI ONER- APPELLANT,

AND MEMORANDUM AND ORDER

BUFFALO PROFESSI ONAL FI REFI GHTERS ASSCOCI ATI ON,
| AFF LOCAL 282, RESPONDENT- RESPONDENT.

HODGSON RUSS LLP, BUFFALO (JOSHUA FEI NSTEI N OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

CREI GHTON, JOHNSEN & G ROUX, BUFFALO (JONATHAN G JOHNSEN OF COUNSEL),
FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (D ane Y.
Devlin, J.), entered June 16, 2011 in a proceedi ng pursuant to CPLR
article 75. The order denied the petition to nodify an arbitration
awar d.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner (hereafter, City) appeals froman order
denying its petition to nodify an arbitration award in favor of
respondent. On July 1, 2004, the City nodified the health insurance
pl an provided to nmenbers of unions such as respondent that represent
City enployees. The unions, including respondent, filed a grievance
with respect to the nodified plan, alleging that the nodified plan
violated the parties’ collective bargaining agreenent (CBA). In 2008,
an arbitrator issued an award finding that the City’'s actions violated
the CBA and awarded relief to both active nenbers and retired former
menbers of respondent. The Gty filed the instant petition seeking to
vacate the award to the extent that it granted relief to the retirees.

Contrary to the City's contention, the arbitrator did not exceed
his authority in fashioning an award that granted relief to the
retirees. The issue whether respondent had standing to represent
retired enpl oyees was for the arbitrator to determ ne (see generally
Matter of City of Ithaca [Ithaca Paid Fire Fighters Assn., |AFF, Loca
737], 29 AD3d 1129, 1130-1131; Gty of Buffalo v A F.S.C.ME. Counci
35, Local 264, 107 AD2d 1049, 1049-1050), and the record is devoid of
any evidence that the elinmination of health insurance options did not
affect the retirees such that respondent would | ack standing to
represent them Thus, the Gty failed to denonstrate that the
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arbitrator exceeded his authority (see Matter of Cty of Elmra
[Elmra Professional Firefighter’'s Assn., AFL-CIO |.A F.F.-Loca
709], 34 AD3d 1075, 1077; see also Baker v Board of Educ., Hoosi ck
Falls Cent. School Dist., 3 AD3d 678, 680-681).

The City further contends that the arbitration award was
“indefinite” because the arbitrator granted its request to del ay
i npl enentation of the award until a related police union case
conpl eted the appeal process and thus was finalized. W reject that
contention. “An award is subject to vacatur as indefinite or nonfina
‘only if it leaves the parties unable to determ ne their rights or
obligations, if it does not resolve the controversy submtted, or if
it creates a new controversy’ " (Matter of Board of Educ. of
Am tyville Union Free School Dist. v Amtyville Teacher’s Assn., 62
AD3d 992, 993), and that is not the case here.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CA 11-01200
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF JOSEPH A. CAMARDO, JR. ,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

CI TY OF AUBURN, RESPONDENT- RESPONDENT.

UNDERBERG & KESSLER, LLP, ROCHESTER (RONALD G HULL OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

JOHN C. ROSSI, CORPORATI ON COUNSEL, AUBURN ( ANDREW S. FUSCO OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgment of the Suprenme Court, Cayuga County
(Joseph D. Valentino, J.), entered April 26, 2011 in a proceeding
pursuant to CPLR article 78. The judgnent dism ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the | aw wi thout costs, the petitionis
granted, and the matter is remtted to respondent for further
proceedi ngs in accordance with the follow ng Menorandum Petitioner
commenced this CPLR article 78 proceedi ng chall enging the issuance of
a negative declaration of environmental significance with respect to
t he proposed denolition of a building and the subsequent transfer of
the property and construction of a performng arts center. Petitioner
chal I enged the negative declaration on the ground that respondent
failed to take the requisite hard | ook at environnmental inpact,
i nproperly deferred resolution of environnmental concerns until after
denolition, and inproperly anended the negative declaration and the
notice of determ nation of non-significance. W conclude that Suprene
Court erred in dismssing the petition and instead shoul d have granted
it.

W agree with petitioner that the negative declaration was
i nproper inasmuch as it identified the potential for a significant
adverse environnental inpact resulting fromthe project. Respondent
recogni zed that additional environnmental nonitoring of the property
after denolition was reconmended because of the possibility of
contami nants on the property. Respondent, however, did not require
that additional neasures take place in the event that such
contam nation was di scovered after denolition. W conclude that the
statenent in the negative declaration that further action may be
needed based on future nonitoring was an i nproper del egation of
authority (see Matter of Citizens Against Retail Sprawl v G za, 280
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AD2d 234, 237). Rather, when faced with a potential future inpact,
respondent shoul d have issued a conditioned negative decl aration,
which is appropriate for this “[ulnlisted action, . . . in which the
action as initially proposed may result in one or nore significant
adverse environnmental inpacts [but] mtigation neasures identified and
required by the lead agency . . . wll nodify the proposed action so
that no significant adverse environnental inpacts wll result” (6
NYCRR 617.2 [h]; see Matter of Merson v McNally, 90 Ny2d 742, 752).
There are additional procedural requirenents when the | ead agency

i ssues a conditioned negative declaration in an unlisted action, none
of which was satisfied here (see 6 NYCRR 617.7 [d]). W therefore
grant the petition and annul the negative declaration, and we renit
the matter to respondent for further proceedings.

We reject respondent’s contention that the appeal should be
di sm ssed as noot. Although the buil ding has been denolished and it
appears that construction on the project has begun or is about to
begin, petitioner sought injunctive relief both at the trial court and
inthis Court and thus should not be precluded fromraising his
present challenge (see Matter of Citineighbors Coalition of Hi storic
Carnegie H Il v New York Gty Landmarks Preserv. Conmm., 2 NY3d 727,
728-729). W have considered petitioner’s remaining contentions with
respect to respondent’s alleged nonconpliance with the State
Environnmental Quality Review Act (ECL art 8), and we concl ude that
they are without nerit.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CA 12-00131
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND MARTOCHE, JJ.

SALVATORE J. LICARI, ALSO KNOMWN AS SAM LI CARI,
ANNA LI CARI AND LI CARI FAM LY HOLDI NGS LLC,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

NEW YORK CENTRAL MJUTUAL FI RE | NSURANCE COMPANY,
DEFENDANT- APPELLANT.

LAW CFFI CE OF KEI TH D. M LLER, LIVERPOOL (KEITH D. M LLER OF COUNSEL),
FOR DEFENDANT- APPELLANT.

GUSTAVE J. DETRAGLIA, JR, UTICA (M CHELE E. DETRAGLI A OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Onei da County (Sanmuel D. Hester, J.), entered April 6, 2011 in a
breach of contract action. The judgnent, anong other things, denied
defendant’s notion for sunmary judgnment dism ssing plaintiffs’
conpl ai nt.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 11-01490
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

GECRCE P. SQUI RES, DEFENDANT- APPELLANT.

W LLI AMS, HEINL, MOODY & BUSCHVAN, P.C., AUBURN ( RYAN JAMES MJULDOON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Cayuga County Court (Thomas G
Leone, J.), rendered June 22, 2011. Defendant was resentenced upon
his conviction of aggravated unlicensed operation of a notor vehicle
in the first degree and m sdeneanor driving while intoxicated.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 11-00544
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

LEONARD JAMES, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Frank
P. Ceraci, Jr., A J.), entered February 7, 2011. The order determn ned
that defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 11-00249
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ROBERT J. THOUSAND, DEFENDANT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOMAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Sara S.
Sperrazza, J.), rendered Decenber 22, 2010. The judgnent convi cted
def endant, upon his plea of guilty, of manslaughter in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menmorandum  On appeal froma judgnment convicting himfoll ow ng
his plea of guilty of manslaughter in the first degree (Penal Law §
125.20 [1]), defendant contends that his waiver of the right to appea
was invalid. W reject that contention (see generally People v
Porter, 55 AD3d 1313, |v denied 11 NY3d 899). Defendant’s valid
wai ver of the right to appeal enconpasses his challenges to the
severity of the sentence (see id.), the decision of the suppression
court (see People v Kenp, 94 Ny2d 831, 833), and the factual
sufficiency of the plea allocution (see People v Zi nmrerman, 219 AD2d
848, 848, |v denied 88 Ny2d 856). W reject defendant’s contention
that County Court erred in denying his notion to withdraw his guilty
pl ea on the ground that his plea colloquy negated the el enents of
mans| aughter in the second degree. Defendant pleaded guilty to a
crinme |lesser than that charged in the indictnment, and a factua
coll oquy thus was not required (see id.).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-02514
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, APPELLANT,
\% MVEMORANDUM AND ORDER

JAMVELL HOW NGTON, DEFENDANT- RESPONDENT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( SUSAN C
AZZARELLI OF COUNSEL), FOR APPELLANT.

JAMES K. WEEKS, FAYETTEVILLE, FOR DEFENDANT- RESPONDENT.

Appeal from an anmended order of the Suprene Court, Onondaga
County (John J. Brunetti, A J.), dated October 29, 2010. The anended
order granted the notion of defendant to suppress certain physica
evi dence.

It is hereby ORDERED that the anended order so appealed fromis
unani nously affirmed.

Menorandum Having filed the requisite statenment pursuant to CPL
450. 50, the People appeal froman anended order granting defendant’s
notion to suppress the physical evidence seized by the police after a
traffic stop. A Syracuse police officer testified at the suppression
hearing that he stopped a vehicle operated by defendant after
observing several traffic infractions, and that he detected the odor
of unburned mari huana when he approached the vehicle. The hearing
testinmony further established, however, that the only mari huana found
in the vehicle was in a closed plastic bag inside a pocket in
defendant’s clothing. 1In addition, the evidence at the suppression
heari ng established that defendant drove the vehicle with the w ndows
open for several blocks prior to the stop, and that they remai ned open
after the vehicle was stopped by the police. Suprene Court expressly
stated that it did “not credit the testinony that the [odor] of raw
mari [ hl uana was present,” and the court thus concluded that the
of ficers did not have probable cause to arrest defendant for
possessi on of mari huana. The court therefore concluded that the
officers did not have the right to search defendant incident to an
arrest for possession of mari huana and granted defendant’s notion
seeking to suppress the itens discovered during the search, including
t he mari huana, noney and ot her drugs possessed by defendant.

Initially, we note that the People raised an alternative basis
for the search at the suppression hearing, but they have “failed to
address in their brief on appeal any issues with respect to [that
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alternative basis], and thus they are deened to have abandoned any
contentions with respect thereto” (People v Hunter, 92 AD3d 1277,
1279; see People v Sorrells, 58 AD3d 1080, 1080 n, |v denied 12 NY3d
921). Rather, the People contend on appeal that the court erred in
suppressing the evidence because the odor of the unburned mari huana
provi ded probabl e cause for the search, and that the court erred in
refusing to credit the officer’s testinony that he snelled the

mari huana. “It is well settled that the suppression court’s
credibility determ nati ons and choi ce between conflicting inferences
to be drawn fromthe proof are granted deference and will not be

di sturbed unl ess unsupported by the record” (People v Esquerdo, 71
AD3d 1424, 1424, |v denied 14 NYy3d 887 [internal quotation marks
omtted]; see People v McAvoy, 70 AD3d 1467, 1467, |v denied 14 NY3d
890; People v Layboult, 227 AD2d 773, 775). Here, the court’s
determ nation that the officer could not have snelled the unburned
mari huana i s supported by the evidence in the record and was based
solely upon the court’s assessnent of the credibility of the w tnesses
at the suppression hearing, and we perceive no basis to disturb that
determ nati on (see People v Vaughan, 48 AD3d 1069, 1071, |v denied 10
NY3d 845, cert denied 555 US 910; see generally People v Gerena, 49
AD3d 1204, 1205, |v denied 10 NY3d 958). In view of our concl usion
that the court’s determ nation that the officer could not have
detected the odor of unburned mari huana has support in the record and
shoul d not be disturbed, we do not address the further contention of
t he Peopl e that such odor, conbined with defendant’s “furtive
nmovenents,” justified the search

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-00401
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EVAN P. GUZNVAN, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Frank P. GCeraci
Jr., J.), entered January 25, 2011. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel two risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court
erred in relying upon facts set forth solely in the case summary. W
reject that contention. The case summary nmay constitute clear and
convi nci ng evidence of the facts alleged therein and, where, as here,
t he def endant does not dispute the facts contained in the case
sumary, the case summary alone is sufficient to support the court’s
determ nation (see People v Hubel, 70 AD3d 1492, 1493; People v G rup,
9 AD3d 913, 913-914; see generally People v M ngo, 12 NY3d 563,
571-573). Here, in the absence of evidence to the contrary, the court
correctly relied upon the case summary in assessi ng poi nts agai nst
def endant under the risk factor for failure to accept responsibility
and expul sion fromtreatnment (see People v Mirphy, 68 AD3d 832, 833,
v dismssed 14 NY3d 812), as well as the risk factor for inproper
conduct while confined (see People v Vaughn, 26 AD3d 776, 777).
Further, defendant failed to establish his entitlement to a downward
departure fromthe presunptive risk |evel (see People v Vacanti, 26
AD3d 732, 733, |v denied 6 NY3d 714; People v Hanelinck, 23 AD3d
1060) .

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-00543
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JESSE ALSTQON, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Frank
P. Ceraci, Jr., A J.), entered February 4, 2011. The order determn ned
that defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CAF 11-01814
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

IN THE MATTER OF ANASTASHI A S.

CHAUTAUQUA COUNTY DEPARTMENT OF SOCI AL VEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

TONYA R, RESPONDENT- APPELLANT.

ERI CKSON WEBB SCOLTON & HAJDU, LAKEWOOD (PAUL V. VEBB, 111, OF
COUNSEL), FOR RESPONDENT- APPELLANT.

JANE E. LOVE, MAYVILLE, FOR PETI TI ONER- RESPONDENT.

M CHAEL J. SULLI VAN, ATTORNEY FOR THE CHI LD, FREDONI A, FOR ANASTASH A
S.

Appeal from an order of the Fam |y Court, Chautauqua County
(Judith S. Caire, J.), entered May 10, 2011 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order denied the notion of
respondent to vacate a default judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Contrary to the contention of respondent nother,
Fam |y Court did not abuse its discretion in denying her notion to
vacate a judgnment entered upon her default in this pernmanent negl ect
proceedi ng. The nother’s contention that she had a reasonabl e excuse
for her failure to appear based upon her |ack of know edge of the
fact-finding hearing and upon her incarceration at the tinme of that
hearing is not preserved for our review, inasmuch as she did not seek
vacatur on those grounds (see Matter of Derrick T., 261 AD2d 108,
109). In any event, we conclude that the nother failed to establish a
reasonabl e excuse for her failure to appear (see Matter of Raynond
Ant hony A, 192 AD2d 529, |v dism ssed 82 Ny2d 706; cf. Matter of
Danner - Nepage v Nepage, 60 AD3d 1495, 1495-1496). |In addition, the
not her’ s unsubstanti ated and concl usory assertion of partial
conpliance with the prior dispositional order is insufficient to
establish a neritorious defense to the petition (see Matter of Goria
Marie S., 55 AD3d 320, 321, |v dismssed 11 NY3d 909; see also Matter
of Kenneth L., 92 AD3d 1245, 1247; Matter of Alexis C. R, 71 AD3d
1511, Iv dism ssed 14 NY3d 922).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CAF 11-01129
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

IN THE MATTER OF KI M MONTAGUE,
PETI TI ONER- APPELLANT,

\% ORDER
JASON A. BROOKS, RESPONDENT- RESPONDENT.

IN THE MATTER OF JASON A. BROCKS,
PETI TI ONER- RESPONDENT,

Vv

KI M MONTAGUE, RESPONDENT- APPELLANT.

ELI ZABETH Cl AMBRONE, BUFFALO, FOR PETI TI ONER- APPELLANT AND RESPONDENT-
APPELLANT.

CATHARI NE VENZON, BUFFALO, FOR RESPONDENT- RESPONDENT AND PETI TI ONER-
RESPONDENT.

AYOKA TUCKER, ATTORNEY FOR THE CHI LD, BUFFALO, FOR NATHAN B.

Appeal from an order of the Fam |y Court, Chautauqua County
(Kevin M Carter, J.), entered May 10, 2011 in a proceedi ng pursuant
to Fam|ly Court Act article 6. The order, anong other things, awarded
respondent -petitioner sole custody of the subject child.

Now, upon reading and filing the stipulation of discontinuance
signed by petitioner-respondent, the attorneys for the parties, and by
the Attorney for the Child on March 12, 2012,

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
W t hout costs upon stipul ation.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 12-00138
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

IN THE MATTER OF ALEXANDRA VANBUREN,
CLAI MANT- RESPONDENT,

\% ORDER

W LLI AMSVI LLE CENTRAL SCHOOL DI STRI CT,
RESPONDENT- APPELLANT.

HURWTZ & FINE, P.C., BUFFALO CONGDON FLAHERTY O CALLAGHAN REI D
DONLON TRAVI S & FI SHLI NGER, UNI ONDALE ( GREGORY A. CASCI NO OF COUNSEL),
FOR RESPONDENT- APPELLANT.

MARK R. MULTERER, BUFFALO (JASON H. STERNE OF COUNSEL), FOR
CLAI MANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Shirley
Troutman, J.), entered April 4, 2011. The order granted claimant’s
application for leave to serve a late notice of claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

MARY J. KNI GHT, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER
REALTY USA. COM | NC., DI ANNE SHAW REALTY USA,

DEFENDANTS- APPELLANTS,
FRANK ROBERTACCI O, ET AL., DEFENDANTS.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (M CHELLE M DAVOLI OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

JOHN J. DELMONTE, N AGARA FALLS, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County
(Catherine R Nugent Panepinto, J.), entered Cctober 25, 2011 in a
personal injury action. The order, insofar as appealed from denied
the notion of defendants Realty USA.com Inc. and D anne Shaw, Realty
USA for summary judgnent dismssing plaintiff’s conplaint against them
and granted plaintiff’s cross notion for |eave to anend the sunmons
and conpl ai nt.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion of
def endant s-appel l ants is granted, the conplaint against themis
di sm ssed, and the cross notion of plaintiff is denied.

Menorandum Plaintiff comenced this action seeking damages for
injuries she sustai ned when, during an open house at a honme owned by
def endants Frank Robertacci o and Kat hl een Robertacci o, she tripped and
fell over a platformlocated in the basenment. The Robertaccios had
hired defendant Realty USA.com Inc. and defendant D anne Shaw, Realty
USA, a real estate agent (collectively, defendant brokers) to sel
their hone. Shaw arranged the open house wth the help of her
assistant, and it was adm nistered by a hostess enpl oyed by Shaw.
Nei t her the Robertacci os nor Shaw were present during the open house.

As limted by their brief, defendant brokers contend that Suprene
Court erred in denying their notion for sunmary judgment di sm ssing
t he conpl ai nt against themand in granting plaintiff’s cross notion
for leave to amend the summons and conplaint. W agree. Wth respect
to the notion for sunmmary judgnment, it is well settled that
“‘[l]iability for a dangerous condition on property is predicated
upon occupancy, ownership, control or a special use of [the]
premses’ ” (Cifford v Wodlawn Volunteer Fire Co., Inc., 31 AD3d



- 2- 690
CA 12-00089

1102, 1103). “ 'The existence of one or nore of these elenents is
sufficient to give rise to a duty of care[, but w here none is
present, a party cannot be held liable for injury caused by the
defective or dangerous condition of the property’ ” (id.). Defendant
br okers, whose only connection to the property was listing it for sale
and showing it to prospective buyers, net their initial burden on
their notion by establishing that they did not occupy, own, or contro
t he Robertaccios’ honme and did not enploy it for a special use, and
thus did not owe plaintiff a duty of care (see Rackowski v Realty USA,
82 AD3d 1475, 1476; Ei chel baumv Douglas Ellimn, LLC, 52 AD3d 210).
In response thereto, plaintiff failed to raise a triable issue of fact
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562).
Contrary to plaintiff’s contentions, the evidence does not establish

t hat Shaw assunmed a duty to repair the platformor to warn others
about it (see generally Gauthier v Super Hair, 306 AD2d 850, 851-852),
nor does it establish that defendants may be |iable under a “specia
use” theory of liability (see generally Kaufman v Silver, 90 Ny2d 204,
207) .

We further conclude that the court erred in granting plaintiff’s
cross notion for |eave to anend her sunmons and conplaint to raise
addi ti onal causes of action sounding in “general negligence” and to
add Shaw s enpl oyee who hosted the open house as a defendant (see
generally CPLR 3025 [b]). As previously noted, defendants established
that they did not owe plaintiff a duty of care with respect to any
defective or dangerous conditions on the prem ses, and that principle
applies equally to plaintiff’s proposed causes of action, which
i kewi se are based in negligence. It also applies equally to Shaw s
enpl oyee, whose sol e connection to the prem ses was hosting the open
house, allowing plaintiff entry into the honme, and show ng her where
to access the basenent (see Rackowski, 82 AD3d at 1476; Ei chel baum 52
AD3d 210). |Inasnmuch as the proposed anendnents were “patently | acking
innmerit” (Letterman v Reddi ngton, 278 AD2d 868; see Nastasi v Span,
Inc., 8 AD3d 1011, 1013), the court erred in granting plaintiff’s
cross notion for |eave to anend her summons and conpl ai nt (cf.
McFarland v M chel, 2 AD3d 1297, 1300; see generally G Kitchens
Assoc., Inc. v Travelers Ins. Cos. [Travelers Ins. Co.], 15 AD3d 905,
907; Boccio v Aspin Trucking Corp., 93 AD2d 983, 983).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

DAWN M CLCSE, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

DARI EN LAKE THEME PARK AND CAMPI NG RESCRT, | NC.,
DEFENDANT - RESPONDENT.

BENNETT, DI FI LI PPO & KURTZHALTS, LLP, EAST AURORA ( MAURA C. SEI BOLD OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

DAMON MOREY LLP, BUFFALO (AMY ARCHER FLAHERTY OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Patrick
H. NeMoyer, J.), entered January 28, 2011 in a personal injury action.
The order granted the notion of defendant for summary judgnment and
di sm ssed the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries that she sustained on a water ride in an anusenent park owned
by defendant. Contrary to plaintiff’s contention, Suprene Court
properly granted the notion of defendant for summary judgnent
dismssing the conplaint. “[B]y engaging in a sport or recreationa
activity, a participant consents to those commonly appreciated risks
whi ch are inherent in and arise out of the nature of the sport
generally and flow from such participation” (Morgan v State of New
York, 90 Ny2d 471, 484; see Anand v Kapoor, 15 NY3d 946, 947-948;
Turcotte v Fell, 68 Ny2d 432, 439; Maddox v City of New York, 66 Ny2d
270, 277-278). Awareness of the risk is “ ‘to be assessed agai nst the
background of the skill and experience of the particular plaintiff’ ”
(Morgan, 90 NY2d at 486, quoting Maddox, 66 Ny2d at 278). Here,

“def endant sustained its burden of proving its prima facie entitlenent
to judgnent as a matter of law . . . by presenting evidence that the
plaintiff understood and voluntarily assunmed the risks inherent in the
activity at issue” (Leslie v Splish Splash at Adventureland, Inc., 1
AD3d 320, 321). Contrary to plaintiff’s contention, she failed to
raise a triable issue of fact whet her defendant engaged in reckless or
i ntentional conduct or whether there existed a dangerous condition

t hat conceal ed or unreasonably increased the risks of the ride (see
Yourmans v Maple Ski Ridge, Inc., 53 AD3d 957, 959; see al so Loewent hal
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v Catskill Funland, 237 AD2d 262, 263-264).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02098
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

PH LI P D. RUPERT, JR., PLAI NTI FF- APPELLANT,
\% ORDER
GATES & ADAMS, P.C., DOUGLAS S. GATES,

DEFENDANTS- RESPONDENTS.
(APPEAL NO. 1.)

ALFRED P. KREMER, ROCHESTER, FOR PLAI NTI FF- APPELLANT.

H SCOCK & BARCLAY, LLP, SYRACUSE (ROBERT A. BARRER OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (James
P. Murphy, J.), entered July 20, 2011. The order, inter alia, granted
the notion of defendants for | eave to serve an anended answer.

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
W t hout costs (see G esinski v Town of Aurora, 202 AD2d 984).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02099
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

PH LI P D. RUPERT, JR., PLAI NTI FF- APPELLANT,
\% ORDER
GATES & ADAMS, P.C., DOUGLAS S. GATES,

DEFENDANTS- RESPONDENTS.
(APPEAL NO. 2.)

ALFRED P. KREMER, ROCHESTER, FOR PLAI NTI FF- APPELLANT.

H SCOCK & BARCLAY, LLP, SYRACUSE (ROBERT A. BARRER OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (James
P. Murphy, J.), entered Cctober 5, 2011. The order granted the notion
of defendants for summary judgnent and di sm ssed the anended
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: FAHEY, J.P., PERADOTTO, SCONI ERS, AND MARTOCHE, JJ.

BARBARA ANDERSON AND DAN FAULKNER
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

RAY JUSTI CE, ET AL., DEFENDANTS,
AND STEVE EZARD, DEFENDANT- APPELLANT.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM & COPPOLA LLC, ROCHESTER ( MATTHEW
A. LENHARD OF COUNSEL), FOR DEFENDANT- APPELLANT.

CELLI NO & BARNES, P.C., ROCHESTER (NI CHOLAS B. DAVIS OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Supreme Court, Livingston County
(Thomas M Van Strydonck, J.), entered August 19, 2011 in a persona
injury action. The order, insofar as appealed from denied that part
of the notion of defendants for sunmary judgnment di sm ssing the
conpl ai nt agai nst defendant Steve Ezard.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw without costs, defendants’ notion is
granted in its entirety, and the conplaint is dismssed.

Menmorandum Plaintiffs commenced this action seeking danages for
injuries they allegedly sustained when they fell through a dock owned
by Steve Ezard (defendant). Defendants noved for summary judgnent
di sm ssing the conplaint on the ground that, inter alia, defendant did
not have actual or constructive notice of any defective or dangerous
condition of the dock. W agree with defendant that Suprene Court
erred in denying that part of the notion dismssing the conpl aint
against him and we therefore reverse the order insofar as appeal ed
from grant the notion in its entirety and dism ss the conplaint.

Def endant nmet his initial burden of establishing that he neither
created nor had actual or constructive notice of the allegedly
dangerous or defective condition of the dock, and plaintiffs failed to
raise a triable issue of fact in opposition (see generally King v
Samis E., Inc., 81 AD3d 1414, 1414-1415).

It is well established that, “[t]o constitute constructive
notice, a defect nust be visible and apparent and it nust exist for a
sufficient length of tine prior to the accident to permt defendant]]
.o to discover and renedy it” (Gordon v American Museum of Nat ur al
H story, 67 Ny2d 836, 837). Here, defendant net his initial burden of
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establishing that he | acked constructive notice of any defective or
dangerous condition with respect to the dock by submtting, inter
alia, his deposition testinony and an affidavit in which he averred
that he inspected the dock every spring when he placed it in the
water, that he and his famly regularly used the dock and that they
encountered no problens with the dock prior to plaintiffs’ accident.
Def endant al so submtted plaintiffs’ bill of particulars in which they
all eged that the defect in the dock was “latent,” thus acknow edgi ng
that the defect was not “visible and apparent” (id.), as well as
plaintiffs deposition testinmony in which they testified that they
observed no problens with the dock before the accident.

In opposition to the notion, plaintiffs alleged that there were
guestions of fact concerning the reasonabl eness of defendant’s
i nspections of the dock and whet her such inspections would have
di scl osed the all eged defect that caused the dock to collapse. “The
duty of |andowners to inspect their property is neasured by a standard
of reasonabl eness under the circunstances” (Pomerenck v Nason, 79
AD3d 1716, 1717; see Hayes v Riverbend Hous. Co., Inc., 40 AD3d 500,
501, |Iv denied 9 NY3d 809; Wller v Colleges of the Senecas, 217 AD2d
280, 285). “Where . . . there is nothing to arouse the [property
owner’s] suspicion, he [or she] has no duty to inspect” (Appleby v
Webb, 186 AD2d 1078, 1079; see Scoppettone v ADJ Hol ding Corp., 41
AD3d 693, 695). Here, as noted above, defendant inspected the dock
prior to placing it in the water each year, used the dock regularly
wi t hout incident and received no conplaints fromhis neighbors,
including plaintiff Barbara Anderson, who |ikew se routinely used the
dock without incident. Further, there is no evidence in the record
that the dock showed signs of deterioration, such as rusted nails,
rotted or discolored wood or corroded netal (cf. Serna v 898 Corp., 90
AD3d 560, 560; Babcock v County of Al bany, 85 AD3d 1425, 1426-1427;
Cates v lacovelli, 80 AD3d 1059, 1060-1061). Under the circunstances
of this case, we conclude that it was reasonable for defendant to
conduct a pre-season inspection of the dock and thereafter to rely
upon personal observations and any conplaints to determ ne whether
further inspection or maintenance was required (see generally CGover v
Mastic Beach Prop. Owmners Assn., 57 AD3d 729, 731). Thus, plaintiffs
failed to raise a triable issue of fact concerning defendant’s
constructive notice of the all eged dangerous or defective condition of
t he dock.

W reject plaintiffs’ alternative contention that notice to
def endant was not required because the doctrine of res ipsa |oquitur
applies. That doctrine “does not apply here because, inter alia,
def endant was not in exclusive control of the instrunentality that

all egedly caused plaintiff[s’] injuries,” i.e., the dock (More v
Otolano, 78 AD3d 1652, 1653; see Warren v Ellis, 61 AD3d 1351,
1352-1353). Indeed, Anderson testified at her deposition that the

dock was a “community dock” and that she regularly used the dock to
enter the |ake fromthe right-of-way shared by defendant, Anderson and
ot her nei ghboring property owners.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, PERADOTTO, SCON ERS, AND MARTOCHE, JJ.

IN THE MATTER OF CI TY OF SYRACUSE,
PETI TI ONER- APPELLANT,

\% ORDER

CENTRAL NEW YORK ASSOCI ATI ON OF DELTA KAPPA
EPSI LON, RESPONDENT- RESPONDENT.

MARY ANNE DOHERTY, CORPORATI ON COUNSEL, SYRACUSE ( THOVAS R BABILON OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

MENTER, RUDIN & TRI VELPI ECE, P.C., SYRACUSE (TERESA M BENNETT OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Onondaga County Court (Anthony F.
Aloi, J.), entered March 14, 2011. The order, insofar as appeal ed
from denied the notion of petitioner to dism ss the appeal of
respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 06- 03122
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, CARNI, AND LINDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JASON M STUBBS, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

WLLIAM G PI XLEY, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (El nma A
Bellini, J.), rendered August 28, 2006. The judgnment convicted
def endant, upon a jury verdict, of murder in the second degree,
crimnal possession of a weapon in the second degree and crim na
possession of a weapon in the third degree.

It is hereby ORDERED t hat said appeal fromthe judgnment insofar
as it inposed sentence on the conviction of crimnal possession of a
weapon in the second degree and crim nal possession of a weapon in the
third degree is unani nously dism ssed and the judgnent is nodified on
the | aw by vacating the sentence inposed for nurder in the second
degree and as nodified the judgnment is affirmed and the matter is
remtted to Monroe County Court for the filing of a predicate felony
of fender statenent and resentencing on count one of the indictnent.

Menmorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himfollowng a jury trial of nurder in the second degree
(Penal Law 8 125.25 [1]), crimnal possession of a weapon in the
second degree (8 265.03 [former (2)]), and crim nal possession of a
weapon in the third degree (8 265.02 [former (4)]), arising fromthe
shooting death of the victim |In appeal No. 2, he appeals froma
resentence on the weapons possession counts. Viewi ng the evidence in
light of the elenents of the crime of nurder in the second degree as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s contention that the verdict on that count is
agai nst the wei ght of the evidence (see generally People v Bl eakl ey,
69 NY2d 490, 495). Even assum ng, arguendo, that a different verdict
woul d not have been unreasonable, we conclude that the jury did not
fail to give the evidence of defendant’s intent the weight that it
shoul d be accorded (see id.).

Def endant’ s objection with respect to the cross-exam nation of a
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def ense witness by the People was sustained, and defendant failed to
request a curative instruction with respect to that testinony.
Defendant thus failed to preserve for our review his contention that
County Court erred in failing to give a curative instruction (see
generally People v Rogers, 70 AD3d 1340, 1340, |v denied 14 NY3d 892,
cert denied US|, 131 S C 475). 1In any event, defendant’s
contention |acks nerit.

By failing to request that the court give an expanded charge on
identification, defendant failed to preserve for our review his
contention that the court erred in failing to do so (see generally
Peopl e v Robi nson, 88 Ny2d 1001, 1001-1002). In any event, that
contention is without nerit inasnuch as the court’s charge “reasonably
mrrored the expanded identification charge . . . and ‘sufficiently
apprised the jury that the reasonabl e doubt standard applied to
identification” ” (People v Brooks, 26 AD3d 867, |v denied 6 Ny3d
892).

We further conclude, however, that the record establishes that
defendant is a predicate felon and that the People failed to file the
requi site predicate felony offender statenment. The court therefore
sentenced defendant as a first violent felony offender. “Wuen it
becane apparent at sentencing that defendant had a prior felony
conviction, the People were required to file a second fel ony offender
statenent in accordance with CPL 400.21 and, if appropriate, the court
was then required to sentence defendant as a second fel ony offender

.. ‘“[Ilt is illegal to sentence a known predicate felon as a first
offender’ " (People v Giffin, 72 AD3d 1496, 1497). Because we cannot
permt an illegal sentence to stand (see People v VanVal ki nburgh, 90

AD3d 1553, 1554), we nodify the judgnent in appeal No. 1 and reverse
the resentence in appeal No. 2 by vacating the sentences inposed, and
we remit the matter to County Court for the filing of a predicate

fel ony of fender statenent and resentencing in accordance with the | aw
(see People v Wrth, 83 AD3d 1547, 1548).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 06- 03701
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, CARNI, AND LINDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JASON M STUBBS, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

WLLIAM G PI XLEY, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Monroe County Court (El ma A
Bellini, J.), rendered Cctober 31, 2006. Defendant was resentenced
upon his conviction of crimnal possession of a weapon in the second
degree and crim nal possession of a weapon in the third degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously reversed on the law and the matter is remtted to Mnroe
County Court for the filing of a predicate felony offender statenent
and resentenci ng.

Sane Menorandum as in People v Stubbs ([appeal No. 1] _ AD3d
__[Jdune 8, 2012]).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, CARNI, AND LINDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

PRASHANT AGARWAL, DEFENDANT- APPELLANT.

JOHN E. TYO, SHORTSVI LLE, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Cayuga County Court (Mark H
Fandrich, A J.), dated June 20, 2011. The order determ ned that
defendant is a level two risk pursuant to the Sex O f ender
Regi strati on Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  On appeal froman order determning that he is a
I evel two risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court’s
upward departure fromhis presunptive classification as a | evel one
risk to a level two risk is not supported by the requisite clear and
convi ncing evidence (see 8 168-n [3]). W reject that contention.
There is clear and convincing evidence that defendant used the
internet to engage in sexually explicit conversations with an
under cover police officer posing as a 14-year-old girl, instructed her
to masturbate, provided her with Web sites to educate her about sexua
positions, comunicated to her that he wanted to engage in sexua
activity with her, and “ ‘exhibited a willingness to act on his
conpul sions’ ” by arranging to neet with her and then arriving at the
arranged neeting with various itens denonstrating his intent to engage
in sexual activity (People v Blackman, 78 AD3d 803, 804, |v denied 16
NY3d 707). In our view, the People thereby presented evidence of
aggravating factors “ ‘of a kind, or to a degree, not otherw se
adequately taken into account by the [risk assessnent] guidelines’
(People v MCollum 41 AD3d 1187, 1188, |v denied 9 NY3d 807).

”

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, CARNI, AND LINDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

DONTAE E. COBLE, ALSO KNOWN AS “D- MONEY, ”
DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DAVID A. HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (M chael F.
Pietruszka, J.), rendered Novenber 23, 2010. The judgnent convi cted
def endant, upon his plea of guilty, of nmurder in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, CARNI, AND LINDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

VI NCENT M LLER, DEFENDANT- APPELLANT.

DONALD R GERACE, UTICA, FOR DEFENDANT- APPELLANT.
VI NCENT M LLER, DEFENDANT- APPELLANT PRO SE

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oneida County Court (M chael L
Dwer, J.), rendered July 27, 2010. The judgnment convicted defendant,
upon a jury verdict, of pronoting prison contraband in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of pronoting prison contraband in the first degree
(Penal Law 8 205.25 [2]). Defendant failed to preserve for our review
his challenge to the | egal sufficiency of the evidence by his genera
notion for a trial order of dism ssal at the close of the People’s
case (see People v Gray, 86 Ny2d 10, 19). Even assunm ng, arguendo,
that he nade a specific objection at that time, we note that he failed
to renew his notion after presenting evidence and thus failed to
preserve his challenge for that reason as well (see People v Hines, 97
NY2d 56, 61, rearg denied 97 NY2d 678). |In any event, the evidence is
legally sufficient to support the conviction inasnuch as the People
establ i shed that defendant, who was incarcerated, know ngly possessed
“dangerous contraband” in violation of Penal Law § 205.25 (2).

Def endant |ikewi se failed to preserve for our review his
challenge to the testinony of a correction officer, inasnuch as he
failed to raise a specific objection to that testinony at trial (see
CPL 470.05 [2]; People v Huebert, 30 AD3d 1018, 1018, |v denied 7 Ny3d
813). W neverthel ess conclude that County Court did not err in
admtting that testinony inasnmuch as the correction officer testified
based upon personal know edge and did not offer any opinion concerning
ultimate factual issues that were “nore properly within the province
of the jury” (People v Rivera, 212 AD2d 1040, 1041, |v denied 85 Nyad
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979; see generally People v Truscio, 251 AD2d 966, 967, |v denied 92
NY2d 986). There also is no nerit to defendant’s contention that the
court erred in precluding evidence of defendant’s prior prison

di sci plinary hearing inasnuch as such evidence was irrel evant and may
nmerely have confused the jurors (see People v Venditto, 171 AD2d 952,
953-954, |v denied 78 Ny2d 1130). The sentence is not unduly harsh or
severe.

Contrary to defendant’s contention in his pro se suppl enenta
brief, he was not deprived of effective assistance of counsel based on
the failure of defense counsel to nove to dism ss the indictnment on
the ground that defendant was deprived of his right to appear before
the grand jury pursuant to CPL 190.50 (5) (c). Indeed, the record
establ i shes that defendant was transported to the grand jury
proceedi ng and that, after being provided with the opportunity to
consult with defense counsel, defendant elected not to testify.
Furthernore, we conclude that defense counsel’s preparation for tria
was nore than adequate, and we reject defendant’s contention that he
did not receive neaningful representation (see generally People v
Bal di, 54 Ny2d 137, 147). W have reviewed defendant’s renai ni ng
contentions in his main and pro se supplenental brief and concl ude
that they are without nerit.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JEREMY HASLEY, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (ALAN WLLIAVS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRI CT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (John L.
M chal ski, A.J.), rendered Decenber 1, 2010. The judgnment revoked
defendant’ s sentence of probation and i nposed a sentence of
i mprisonment .

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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PLI EKQU | RVI N, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA (DAVID M PARKS OF COUNSEL),
FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA, FOR RESPONDENT.

Appeal froman order of the Ontario County Court (WIIliamF.
Kocher, J.), dated June 7, 2010 pursuant to the 2009 Drug Law Reform
Act. The order denied defendant’s application to be resentenced upon
def endant’ s 2002 conviction of crimnal sale of a controlled substance
in the third degree.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the law and the matter is remtted to Ontario
County Court for further proceedings in accordance with the foll ow ng
Menorandum  On defendant’s appeal from an order denying his
application for resentencing pursuant to the 2009 Drug Law Reform Act
(see CPL 440.46), the People correctly concede that defendant’s status
as a reincarcerated parole violator did not render himineligible to
apply for resentencing (see People v Paulin, 17 NY3d 238, 242; People
v Cobb, 90 AD3d 779; People v Wallace, 87 AD3d 824, 824). Although
County Court al so denied his application on the ground that
substantial justice dictated that the application be denied, we
conclude that the court erred in making that determ nation w thout the
benefit of a hearing (cf. People v Beasley, 47 AD3d 639, 640-641;
People v Rivers, 43 AD3d 1247, 1247-1248, |v dism ssed 9 Ny3d 993).
At the very least, the court should have permtted defendant and his
attorney to appear and explain “ ‘why resentencing was warranted "~
(People v Morales, 46 AD3d 1395, 1395, Iv dism ssed 10 NY3d 768).

We therefore reverse the order and remit the matter to County
Court for further proceedings on defendant’s application for
resent enci ng pursuant to CPL 440. 46.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (John L.
DeMarco, J.), rendered February 16, 2011. The judgnment convicted
def endant, upon a nonjury verdict, of unlawful surveillance in the
second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnent convicting himupon a
nonjury verdict of unlawful surveillance in the second degree (Pena
Law 8§ 250.45 [1]), defendant contends that the conviction is not
supported by legally sufficient evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). W reject that contention. The evidence
established that defendant videotaped the victimthrough a wi ndow as
she stood naked in her bathroom Although defendant concedes that he
vi deot aped the victimw thout her know edge or consent, he contends
that the People failed to establish the remaining three el enents of
unl awf ul surveillance in the second degree (see 8§ 250.45 [1]). W
di sagree. County Court was entitled to infer fromthe evidence the

first two remaining elenents, i.e., that defendant made the recording
for his own amusenent or entertainnment, and that he “intentionally
use[d] . . . an imaging device to surreptitiously . . . record” the

victim(id.). Wth respect to the surreptitious nature of the
recordi ng, we note that defendant videotaped the victimin the early
nmor ni ng hours, around dawn, obscured hinself and his conpact canera
fromthe victinms view and, when confronted by the police, initially
deni ed that a recordi ng exi sted.

We | i kewi se conclude that the court was entitled to infer from
the evidence the third remai ning elenent of the crine, i.e., that the
recording was nmade at “a place and time when a reasonabl e person woul d
bel i eve that he or she could fully disrobe in privacy” (8 250.40 [1];
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see 8 250.45 [1]). The victimwas recorded at 7:30 A M in the
second- fl oor bat hroom of her home as she was preparing for work. Her
| ocation was | argely obscured from outside view, except froma
particul ar vantage point through a certain w ndow that could be
obtained only by a person of above-average hei ght, standing

i mredi ately outside her door. Even fromthat vantage point, the
victimwas only partially visible. The victimtestified that she did
not believe that an individual standing outside her honme could see her
bat hroom t hr ough t he wi ndow because she was unable to see through the
wi ndow whil e standing at the front door, and “[she] didn't realize
anyone [c]oul d have [the necessary] angle.”

Finally, viewng the evidence in light of the elenents of the
crime in this bench trial (see People v Danielson, 9 NYy3d 342, 349),
we conclude that the verdict is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Oneida County Court (M chael L
Dwer, J.), rendered January 9, 2009. The judgnent convicted
def endant, upon a jury verdict, of robbery in the first degree and
robbery in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of robbery in the first degree (Penal Law 8§ 160. 15
[4]) and robbery in the second degree (8 160.10 [1]). Defendant
failed to preserve for our review his contention that the integrity of
the grand jury proceeding was inpaired pursuant to CPL 210.35 (5)
i nasmuch as he did not nove to dismss the indictnent on that ground
(see People v West, 4 AD3d 791, 792-793; see also People v Wrkman,
277 AD2d 1029, 1031, |v denied 96 Ny2d 764; People v Volious, 244 AD2d
871, 872, |v denied 93 Ny2d 1029). 1In any event, we conclude that the
prosecutor’s questioning of defendant before the grand jury was not

i mpr oper.

We reject defendant’s further contention that County Court erred
in refusing to suppress his statenents to the police. The record
reflects that defendant was not given “ ‘false legal advice’ ” by the
police (People v Sal gado, 130 AD2d 960, 961, |v denied 70 NY2d 754).
“Even assum ng, arguendo, that the police m sled defendant, we
concl ude that such deception did not create a substantial risk that
t he def endant m ght falsely incrimnate hinmself” (People v Al exander,
51 AD3d 1380, 1382, Iv denied 11 NY3d 733 [internal quotation marks
omtted and enphasis added]), nor can it be said that the all eged
deception was “ ‘so fundanentally unfair as to deny [defendant] due
process’ ” (People v Brown, 39 AD3d 886, 887, |v denied 9 NY3d 873,
qguoting People v Tarsia, 50 Ny2d 1, 11).
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Def endant failed to preserve for our review his challenge to the
| egal sufficiency of the evidence with respect to the alleged absence
of corroboration of the acconplice testinony, inasnmuch as he failed to
renew his nmotion for a trial order of dismssal on that ground after
presenting evidence (see People v Hi nes, 97 Ny2d 56, 61, rearg denied
97 Ny2d 678). In any event, we conclude that defendant’s contention
| acks nmerit. The People presented sufficient corroborative evidence
connecting defendant to the comm ssion of the robbery (see People v
Reonme, 15 NY3d 188, 191-192). Defendant |likew se failed to preserve
for our review his contention that the evidence is legally
insufficient to establish that he participated in the robbery inasnuch
as he failed to nove for a trial order of dismssal on that ground
(see People v Gray, 86 Ny2d 10, 19; People v Washi ngton, 89 AD3d 1516,
1517, Iv denied 18 NY3d 963). In any event, that contention |acks
merit as well (see generally People v Bl eakley, 69 Ny2d 490, 495). W
reject defendant’s contention that the court erred in refusing to use
hi s proposed | anguage in charging the jury with respect to the issue
of accessorial liability (see People v Leach, 293 AD2d 760, 761, |v
deni ed 98 NY2d 677; People v Gonzal ez, 279 AD2d 637, |v denied 96 Ny2d
800), and we conclude that the court’s charge on that issue was proper
(see Penal Law 8 20.00; People v Perez, 89 AD3d 1393, 1394-1395, |v
deni ed 18 NY3d 961; People v Del phin, 26 AD3d 343, 343-344, |v denied
6 NY3d 893).

Finally, defendant contends that he was denied a fair trial by
prosecutorial m sconduct on sutmmation. He failed to preserve that
contention for our review (see CPL 470.05 [2]; People v Wall ace, 59
AD3d 1069, 1070-1071, |v denied 12 NY3d 861), and in any event it has
no nmerit. Contrary to defendant’s contention, “[t]he majority of the
comments in question were within the broad bounds of rhetorica

comment perm ssible during summations . . ., and they were either a
fair response to defense counsel’s summation or fair comrent on the
evidence . . . Even assum ng, arguendo, that sone of the prosecutor’s

comments were beyond those bounds, we conclude that they were not so
egregious as to deprive defendant of a fair trial” (People v
McEat hron, 86 AD3d 915, 916 [internal quotation marks omtted]).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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DONNA M NI CHOLSON, RESPONDENT- RESPONDENT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

KAREN SM TH CALLANAN, ATTORNEY FOR THE CHI LD, ROCHESTER, FOR SADI E N.

Appeal from an order of the Suprene Court, Mnroe County (Al ex R
Renzi, J.), entered June 17, 2010. The order denied the petition for
vi sitation.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgnment (denomi nated order) of the Suprene Court,
Monroe County (David Mchael Barry, J.), entered March 25, 2011. The
j udgnment granted the notion of defendant for summary judgnent.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |aw by vacating the provision di sm ssing
t he conpl aint and granting judgrment in favor of defendant as foll ows:

It is ADJUDGED and DECLARED that defendant is not
obligated to indemify plaintiff for any property theft
| osses arising fromthe burglary of plaintiff’s residence on
Decenber 19, 2008,

and as nodified the judgnent is affirmed w thout costs.

Menorandum Plaintiff comrenced this action seeking a judgnent
declaring, inter alia, that defendant is obligated to i ndemify
plaintiff for the property theft |osses resulting fromthe burglary of
his home. Suprene Court properly resolved the nerits of the action in
favor of defendant, but erred to the extent that it granted
defendant’s notion for sunmary judgnment di sm ssing the conplaint
rat her than declaring the rights of the parties (see Maurizzio v
Lunbernmens Mut. Cas. Co., 73 NY2d 951, 954), and we therefore nodify
t he judgnent accordingly. “Wen an insurer gives its insured witten
notice of its desire that proof of |oss under a policy of .

i nsurance be furnished and provides a suitable formfor such proof,
failure of the insured to file proof of loss within 60 days after
recei pt of such notice, or within any |onger period specified in the
notice, is an absolute defense to an action on the policy, absent

wai ver of the requirenent by the insurer or conduct on its part
estopping its assertion of the defense” (lgbara Realty Corp. v New
York Prop. Ins. Underwriting Assn., 63 Ny2d 201, 209-210; see

| nsurance Law 8 3407 [a]; Aryeh v Westchester Fire Ins. Co., 138 AD2d
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337, 338, |Iv denied 73 Ny2d 703). It is undisputed that defendant
demanded that plaintiff submt a sworn proof of |oss and provided the
necessary form and that plaintiff failed to conply with the demand.
Def endant therefore has an absolute defense to the action on the
policy (see Anthony Marino Constr. Corp. v INA Underwiters Ins.

Co., 69 Ny2d 798, 800; Stopani v Allegany Co-op Ins. Co., 83 AD3d
1446, 1447; Bailey v Charter OGak Fire Ins. Co., 273 AD2d 691, 692).

Contrary to plaintiff’s contention, his unsworn statenent of |oss
and receipts for the stolen itens were not sufficient to conply wth
t he demand (see Mal eh v New York Prop. Ins. Underwiting Assn., 64
NY2d 613, 614; Darvick v CGeneral Acc. Ins. Co., 303 AD2d 540; Aryeh,
138 AD2d at 338). The policy required that plaintiff provide
defendant, “within 60 days after [its] request, your signed, sworn
proof of loss,” and thus the “unsworn statenent[] of |oss do[es] not
satisfy the contractual or statutory requirenment to serve defendant]]
with sworn proofs of |oss” (Bailey, 273 AD2d at 693).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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NEW YORK STATE LI QUOR AUTHORI TY, RESPONDENT.

SCI CCHI TANO & PI NSKY, PLLC, SYRACUSE (BRADLEY M PINSKY OF COUNSEL),
FOR PETI TI ONER

MARK D. FRERI NG NEW YORK STATE LI QUOR AUTHORI TY, ALBANY, FOR
RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnment by order of the Suprenme Court, Onondaga County [Brian F
DeJoseph, J.], entered January 11, 2012) to review a determ nati on of
respondent. The determ nation inposed a civil penalty against
petitioner.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Menmorandum  Petitioner conmmenced this CPLR article 78 proceeding
seeking to annul the determnation that it violated Al coholic Beverage
Control Law 8 65 (1) (selling alcohol to mnors), 9 NYCRR 48.2
(conduct of licensed prem ses) and 9 NYCRR 48.3 (confornmance with
| ocal and other regulations). Contrary to the contention of
petitioner, we conclude that the determ nation that it viol ated
Al coholic Beverage Control Law 8§ 65 (1) and 9 NYCRR 48.2 is supported
by substantial evidence (see generally Matter of Shorts Bar of
Rochester Inc. v New York State Lig. Auth., 17 AD3d 1101, 1102).
Several |aw enforcenent officers who participated in the raid of
petitioner’s establishnment testified at the hearing that they observed
numer ous under age patrons consunm ng al cohol, and the record includes
several supporting depositions of underage patrons who adm tted
consunmi ng al cohol on the prem ses (see Matter of JVH Inc. v New York
State Lig. Auth., 61 AD3d 1260, 1262). W do not address petitioner’s
contention that the adm ssions were obtained in violation of the
patrons’ constitutional rights inasnuch as petitioner |acks standing
to raise that contention (cf. People v Wesley, 73 Ny2d 351, 355; see
generally Warth v Seldin, 422 US 490, 498-500; Tileston v Ul man, 318
US 44, 46).
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We further conclude that the determ nation that petitioner
violated 9 NYCRR 48.3 by enploying unlicensed security guards in
viol ation of state regulations is supported by substantial evidence
(see generally Shorts Bar of Rochester, 17 AD3d at 1102).
Petitioner’s contention with respect to that charge concerns the
resolution of conflicting testinony, and it is well established that
the findings of an Administrative Law Judge that turn on the
credibility of witnesses are entitled to great weight (see Matter of
Grossberg v Christian, 245 AD2d 118; see also Matter of Café La China
Corp. v New York State Liq. Auth., 43 AD3d 280, 281). W see no basis
to disturb those findings.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

REBECCA B., RESPONDENT- APPELLANT.

EVELYNE O SULLI VAN, EAST AVHERST, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR AUBREY
A

Appeal from an order of the Famly Court, Erie County (Patricia
A Maxwell, J.), entered February 24, 2011 in a proceeding pursuant to
Soci al Services Law 8§ 384-b. The order, anong ot her things,
term nated respondent’s parental rights with respect to her daughter.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals from an order term nating
her parental rights with respect to her daughter. Contrary to the
not her’s contention, Famly Court did not err in basing its
determ nation in part upon a psychol ogical report prepared in 2007 in
connection with a parental evaluation of the nother at that tine. The
report concerned the nental fitness of the nother and was therefore
relevant to the court’s determnation of the best interests of the
child (see generally Matter of Louise D., 227 AD2d 177, 178; WMatter of
Robin QQ, 226 AD2d 805, 806).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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WLLI AM STCELZEL AND SHI RLEY STOELZEL,
DEFENDANTS- RESPONDENTS.

CAVARDO LAWFIRM P.C., AUBURN (KEVIN M COX OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

LAW OFFI CE OF NORVAN J. CHI RCO, AUBURN (NORVAN J. CHI RCO OF COUNSEL),
FOR DEFENDANTS- RESPONDENTS.

Appeal from a judgment of the Suprene Court, Cayuga County
(Thomas G Leone, A J.), entered March 30, 2011. The judgnent
di sm ssed the conplaint upon a jury verdict.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking, inter alia,
a judgrment declaring that she acquired an easenment by prescription on
three portions of defendants’ property, for the benefit of her
property. Following a trial, the jury returned a verdict in favor of
defendants. Plaintiff failed to preserve for our review her
contention that the verdict is against the weight of the evidence
i nasmuch as she failed to make a tinmely notion to set aside the
verdict on that ground (see Murdoch v N agara Falls Bridge Comm., 81
AD3d 1456, 1457, |v denied 17 NY3d 702; Homan v Herzig [appeal No. 2],
55 AD3d 1413, 1413-1414). 1In any event, it cannot be said that “the
evi dence so preponderated in favor of the plaintiff that [the verdict]
could not have been reached on any fair interpretation of the
evi dence” (Martinez v Wascom 57 AD3d 1415, 1416 [internal quotation
mar ks omitted]; see Manouselis v Woodworth Realty, LLC, 83 AD3d 801;
see generally Lolik v Big V Supermarkets, 86 NY2d 744, 746).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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JOHN HALL, RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, BUFFALO
(MARGOT S. BENNETT OF COUNSEL), FOR RESPONDENT- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK BRADY OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Genesee County (Robert
C. Noonan, A J.), dated June 7, 2011 in a proceedi ng pursuant to
Mental Hygiene Law article 10. The order determ ned that respondent
is a dangerous sex offender requiring confinenment and commtted
respondent to a secure treatnment facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order determ ning that he
is a dangerous sex offender requiring confinenment pursuant to Mental
Hygi ene Law article 10 and commtting himto a secure treatnent
facility. W reject respondent’s contention that petitioner failed to
establish by clear and convincing evidence at the dispositional
hearing that “respondent is likely to be a danger to others and to
commt sex offenses if not confined to a secure treatnment facility” (8
10.07 [f]). Indeed, the experts for both petitioner and respondent
recommended inpatient treatnent. Thus, Suprenme Court’s determ nation
t hat respondent should be commtted to a secure treatnment facility is
supported by the requisite clear and convincing evidence (see
generally id.).

Contrary to the further contention of respondent, the court did
not err in permtting petitioner’s expert to testify concerning
statenents in the various records he reviewed in form ng his opinion.
“The professional reliability exception to the hearsay rule ‘enables
an expert witness to provide opinion evidence based on ot herw se
i nadm ssi bl e hearsay, provided it is denonstrated to be the type of
material commonly relied on in the profession” ” (Matter of State of
New York v Mot zer, 79 AD3d 1687, 1688, quoting Hinlicky v Dreyfuss, 6
NY3d 636, 648). W reject respondent’s contention that the court
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abused its discretion in permtting petitioner to call respondent’s
expert as a rebuttal witness (see generally Matter of Roth v S & H

G ossinger, 284 AD2d 746, 748-749), and the record belies the further
contention of respondent that the court limted his cross-exam nation
of petitioner’s expert concerning recidivismstatistics related to the
Static 99 assessnent.

Finally, there is no nerit to the contention of respondent that
the court’s delay in rendering a decision denied himdue process. The
di sposi tional hearing concluded on April 26, 2011, and the court’s
deci sion was issued 42 days later, on June 7, 2011, well within the
60-day |limtation (see Mental Hygiene Law § 10.07 [b]; CPLR 4213 [c]).

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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TOWN OF CONSTANTI A, DEFENDANT- APPELLANT.

SHANTZ & BELKI N, LATHAM (TCDD C. ROBERTS OF COUNSEL), FOR
DEFENDANT- APPELLANT.

Appeal from an order of the Suprene Court, Oswego County (James
W MCarthy, J.), entered March 9, 2011 in a personal injury action.
The order denied in part defendant’s notion for summary judgment.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
i njuries she sustained when she fell on a road owned and nai ntai ned by
defendant. Defendant thereafter noved for summary judgnent di sm ssing
the conplaint on the grounds that it had no prior witten notice of
the all eged defect as required by Town Law 8§ 65-a, and that it was not
negligent with respect to plaintiff’s contention that there was
i nadequate lighting. Suprene Court granted the notion insofar as the
conplaint alleged that there was inadequate |ighting but otherw se
denied the notion on the ground that defendant failed to neet its
initial burden of establishing that it |acked constructive notice of
the alleged defect, as required by Town Law 8 65-a. W affirm

“Pursuant to Town Law 8 65-a (1), a town may be liable for a
danger ous highway condition if it had either prior witten notice or
constructive notice of the dangerous condition” (Horan v Town of
Tonawanda, 83 AD3d 1565, 1565; see Mdss v Town of Kingsbury, 248 AD2d
797, 797-798; Adamv Town of Oneonta, 217 AD2d 894, 895). |n support
of its motion, defendant established as a matter of law that it had no
prior witten notice of the alleged dangerous condition of the road,
but it failed even to address whether it |acked constructive notice
thereof. Thus, defendant failed to establish its entitlenent to
judgnment as a matter of |aw pursuant to Town Law 8 65-a (1) because it
failed to neet its initial burden with respect to the constructive
notice prong of the statute (see id.; Horan, 83 AD3d at 1566-1567; see
al so Mbss, 248 AD2d at 797-798; Adam 217 AD2d at 895). “Failure to
make such prima facie showi ng requires a denial of the notion,
regardl ess of the sufficiency of the opposing papers” (Al varez v
Prospect Hosp., 68 Ny2d 320, 324, citing Wnegrad v New York Univ.
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Med. Ctr., 64 NY2d 851, 853). Further, defendant’s “ ‘reply papers

[ cannot] serve to supplenent [its] initial noving papers inasnuch as
it is well established that [t]he function of [reply papers] is to
address argunents made in opposition to the position taken by the
nmovant[] and not to permt [it] to introduce new argunents in support
of the motion” ” (Goss v Hertz Local Edition Corp., 72 AD3d 1518,
1519). Finally, defendant’s contention that it is entitled to sumary
j udgnment dismissing the conplaint inits entirety on the ground that
the road was not nmaintained in a dangerous or defective condition is
raised for the first tinme on appeal and thus is not properly before us
(see Ciesinski v Town of Aurora, 202 AD2d 984, 985).

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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CRYSTAL M CORNELL AND CHRI STI NA CORNELL
DEFENDANTS- APPELLANTS.

THOVAS P. DURKI N, ROCHESTER ( STEPHANI E A. MACK OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

JONES & SKI VI NGTON, CGENESEO (PETER K. SKI VI NGTON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Livingston County (Ann
Mari e Taddeo, J.), entered Septenber 9, 2011 in a personal injury
action. The order denied the notion of defendants to dismss the
conplaint for failure to conply with the court’s scheduling order and
deni ed the notion of defendants for summary judgment.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di sm ssing the conplaint, as anplified by the bill of particulars,
with respect to the 90/ 180-day category of serious injury within the
meani ng of Insurance Law 8 5102 (d) and as nodified the order is
affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she allegedly sustained when her vehicle was rear-ended by a
vehicle driven by defendant Crystal M Cornell and owned by defendant
Christina Cornell. Although plaintiff failed to conply with the
scheduling order with respect to conpleting discovery and filing a
note of issue, the record establishes that plaintiff's surgery for
injuries she allegedly sustained as a result of the accident was
del ayed on several occasions for reasons outside of her control.

Thus, in the absence of a “clear abuse of discretion,” we concl ude
that Suprene Court properly denied that part of defendants’ notion
seeking to dism ss the conplaint based on the failure of plaintiff to
conply with the scheduling order (Roswell Park Cancer Inst. Corp. v
Sodexo Am, LLC, 68 AD3d 1720, 1721; see Eaton v Hungerford, 79 AD3d
1627, 1628; cf. G bbs v St. Barnabas Hosp., 16 NY3d 74, 81; Arts4All
Ltd. v Hancock, 54 AD3d 286, affd 12 NY3d 846, rearg denied 13 NY3d
762, cert denied __ US |, 130 S C 1301).

Wth respect to that part of defendants’ notion seeking sunmary
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j udgnment di smissing the conplaint on the ground that plaintiff did not
sustain a serious injury pursuant to Insurance Law 8§ 5102 (d), we
agree with defendants that they established their entitlenent to
judgnment as a matter of law with respect to the 90/ 180-day category
and that plaintiff failed to raise an issue of fact (see generally
Harrity v Leone, 93 AD3d 1204, 1205-1206). We therefore nodify the
order accordingly. Wth respect to the significant limtation of use
category of serious injury, however, we conclude that, although
defendants nmet their initial burden, plaintiff raised an issue of fact
sufficient to defeat the notion concerning that category by presenting
the sworn reports of two physicians who perfornmed i ndependent nedi cal
exam nations of plaintiff on behalf of her insurance carrier. One of
t he physicians determned that plaintiff had significant limted range
of notion of the cervical spine and shoul ders and that 50% of the
[imtation was attributable to the accident and the other 50% was
attributable to rheumatoid arthritis, which had been dormant prior to
t he acci dent but becane synptonmatic as a result of the accident. Upon
a further exam nation approximately two years later, that physician
determ ned that 25% of plaintiff’s limtations, which had increased,
were attributable to the accident and that 75% were attributable to

t he ongoi ng progression of the disease. The second physician agreed
with plaintiff’'s treating orthopedic surgeon that surgery was
necessary to correct bilateral ulnar inpaction syndronme, 100% of which
was attributable to the accident. W therefore conclude that
plaintiff presented objective nedical evidence of her injuries and
resulting limtations sufficient to defeat the notion with respect to
the significant limtation of use category of serious injury (see id.
at 1206).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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TED S JUMBO RED HOTS, INC., SPIRO T. LIARGCS

PETER T. LI ARCS AND THECLY LI AROCS ORTOLANI,
RESPONDENTS- APPELLANTS.

PH LLI PS LYTLE LLP, BUFFALO (ALAN J. BQZER OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (JEFFREY C. STRAVI NO CF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Erie County (John A. Mchalek, J.), dated March 17
2011 in a proceeding pursuant to CPLR article 78. The judgnment, anong
ot her things, granted the petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the | aw by vacating the first decretal
par agraph and as nodified the judgnment is affirmed wthout costs, and
the matter is remtted to Suprene Court, Erie County, for a hearing in
accordance with the follow ng Menorandum Petitioner comrenced this
CPLR article 78 proceeding to conpel respondents to produce certain
records for inspection pursuant to Busi ness Corporation Law § 624,
CPLR 3102 (c), and the common |law. Petitioner is a former enployee of
respondent corporation, Ted's Junbo Red Hots, Inc., and is the
maj ority equity sharehol der of the corporation. |In seeking access to
the records, petitioner alleged that his purposes were to protect his
interests as a sharehol der, to ascertain whether the corporation was
bei ng m smanaged, and to eval uate his sharehol dings. Suprene Court,
inter alia, granted the petition. W agree with respondents that the
court abused its discretion in granting the petition wthout first
hol ding a hearing to determ ne whether petitioner was acting in good
faith and sought inspection for a proper purpose and, if so, w thout
hol ding a hearing to determ ne the proper scope of inspection. W
therefore nodify the judgnment accordingly, and we remt the matter to
Suprenme Court to conduct such a hearing.

Initially, we note that this appeal is not noot. The parties
entered into a stipulated order after entry of the judgnment on appeal.
Al t hough the stipulated order states that the parties conferred about
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t he judgnent on appeal, the stipulated order does not explicitly or
inplicitly supersede or nodify the judgnment and specifically states
that the parties otherw se reserved all rights (cf. Matter of Burkhart
v Webber, 273 AD2d 125, |v denied 96 Ny2d 702).

“ 1t is well settled that a sharehol der has both statutory and
comon-|law rights to inspect the books and records of a corporation if
i nspection is sought in good faith and for a valid purpose’ ” (Mtter
of Dwer v DI Nardo & Metschl, P.C., 41 AD3d 1177, 1178; see Busi ness
Corporation Law 8 624; Matter of Crane Co. v Anaconda Co., 39 Ny2d 14,
18-20). Petitioner sufficiently pleaded and proved under both section
624 and the common |aw that he had a proper purpose (see Crane Co., 39
NY2d at 18-20; Matter of Troccoli v L & B Contr. Indus., 259 AD2d 754,
754-755; WMatter of Tatko v Tatko Bros. Slate Co., 173 AD2d 917, 917-
918). Thus, it was respondents’ burden to show bad faith or an
i mproper purpose such that a hearing is required to resolve the issue
(see Matter of Dyer v Indium Corp. of Am, 2 AD3d 1195, 1196; Matter
of Marcato, 102 AD2d 826, 826), and we conclude that they nmet their
bur den.

“I nproper purposes are those which are inimcal to the
corporation, for exanple, to discover business secrets to aid a
conpetitor of the corporation, [or] to secure prospects for personal
busi ness” (Tatko, 173 AD2d at 917-918). Respondents raised an issue
of fact whether petitioner was acting for the inproper purpose of
obt ai ni ng personal business or a conpetitive advantage by stating
their belief that petitioner intended to open conpeting restaurants,
the basis for their belief, and the ways in which the docunents
requested were overbroad for petitioner’s stated purposes and woul d
grant petitioner a conpetitive advantage. Thus, a hearing is required
to determ ne whether petitioner is acting in good faith and with a
proper purpose.

| f the court determ nes that petitioner is acting with a proper
pur pose, then the court nust further determ ne the proper scope of the
docunents to which petitioner is entitled. Petitioner has admtted on
appeal that he does, in fact, operate a business simlar to
respondent s’ business. Although his status as a conpetitor does not
initself render himineligible to receive access to the information
he requested (see generally People ex rel. Ludwig v Ludwig & Co., 126
App Div 696, 702), his right of inspection should be limted to those
docunents, records, and information relevant and necessary to his
proper purposes, and a hearing is necessary to define the scope of
i nspection (see Dwer, 41 AD3d at 1179; Dyer, 2 AD3d at 1197; Tat ko,
173 AD2d at 919). “Additionally, if inspection is granted, certain
information m ght need to be expunged because of the parties’
conpetitive relationship” (Marcato, 102 AD2d at 826), and “the
i nspection . . . may not unduly disturb the corporation in the conduct
of its affairs” (Matter of Bondi v Business Educ. Forum 52 AD2d 1046,
1047) .

Finally, we reject petitioner’s alternative ground for affirmance
(see Parochial Bus Sys. v Board of Educ. of Cty of N Y., 60 Ny2d 539,
545-546). Contrary to petitioner’s contention, the court did not
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grant the petition based upon CPLR 3102 (c), governing pre-action

di sclosure. |In any event, petitioner was not entitled to pre-action
di scl osure (see Matter of Zeigler v City of New York, 65 AD3d 1159,
1159-1160; Matter of Henry [CSX Transp., Inc.], 43 AD3d 1445, 1446;
Matter of Uddin v New York Gty Tr. Auth., 27 AD3d 265, 266).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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JULI US GRAVES, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, |INC., BUFFALO (M CHAEL C. WALSH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Sheila A
D Tullio, J.), rendered Decenber 13, 2010. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree, crimnal possession of a weapon in the third
degree and trespass.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by vacating the sentence inposed for
trespass under count three of the indictnment and as nodified the
judgnment is affirmed, and the matter is remtted to Erie County Court
for resentencing on that count of the indictnent.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8§ 265.03 [3]), crimnal possession of a
weapon in the third degree (8 265.02 [3]) and trespass (8 140.05).
“Despite defendant’s contention to the contrary, the record
‘establish[es] that [he] understood that the right to appeal is
separate and distinct fromthose rights automatically forfeited upon a
plea of guilty’ ” (People v Lyons, 86 AD3d 930, 930, |v denied 17 Ny3d
954, quoting People v Lopez, 6 Ny3d 248, 256; see People v deen, 73
AD3d 1443, 1443-1444, |v denied 15 NY3d 773). W concl ude that
defendant’ s waiver of the right to appeal was knowi ngly, intelligently
and voluntarily entered (see Lopez, 6 NY3d at 256; G een, 73 AD3d at
1444). Contrary to defendant’s further contention, the valid waiver
of the right to appeal enconpasses his challenge to the severity of
t he sentence inasnuch as County Court inforned defendant of the
sentenci ng proni se before he waived the right to appeal (see Lopez, 6
NY3d at 255-256; People v Lococo, 92 Ny2d 825, 827; People v Hidal go,
91 Ny2d 733, 737).

As the People correctly concede, however, the sentence of a
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definite termof incarceration of one year for the violation of
trespass is illegal (see Penal Law 8§ 70.15 [4]), and defendant’s
challenge to the legality of the sentence is not foreclosed by the
valid waiver of the right to appeal (see People v Seaberg, 74 Ny2d 1
9). W therefore nodify the judgnment by vacating the sentence inposed
on count three of the indictnment, and we remt the matter to County
Court for resentencing on that count.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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ANTHONY RI VERA, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (ROBERT L. KEWMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), rendered May 18, 2011. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the second degree
(two counts) and burglary in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of two counts of burglary in the second degree
(Penal Law 8 140.25 [2]) and one count of burglary in the third degree
(8 140.20). We agree wth defendant that his waiver of the right to
appeal does not enconpass his challenge to the severity of the
sent ence because he waived his right to appeal before Suprenme Court
i nformed himof the potential periods of inprisonnent that could be
i nposed (see People v Mngo, 38 AD3d 1270, 1271; see generally People
v Lococo, 92 Ny2d 825, 827). Nevertheless, we conclude that the
sentence is not unduly harsh or severe.

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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M CHAEL ROTTERVAN, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, I NC., BUFFALO (SUSAN C. M NI STERO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POAERS OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Erie County Court (Kenneth F. Case,
J.), entered June 3, 2011. The order determ ned that defendant is a
| evel three risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). Contrary to defendant’s
contention, County Court conplied with the statutory nmandate to set
forth “the findings of fact and concl usions of |aw on which the
determ nation [is] based” (8 168-n [3]; see People v Carter, 35 AD3d
1023, 1023-1024, |Iv denied 8 NY3d 810). W reject defendant’s further
contention that the People failed to present clear and convincing
evi dence to support the assessnent of 30 points against himfor being
armed with a dangerous instrunment during the conm ssion of one of the
underlying crinmes. That assessnent is supported by the reliable
hearsay contained in the case summary and the presentence report (see
Peopl e v Thonpson, 66 AD3d 1455, 1456, |v denied 13 NY3d 714; see
generally People v Mngo, 12 Ny3d 563, 573). Defendant failed to
preserve for our review his contention that a downward departure from
his presunptive risk |level was warranted (see People v Quinones, 91
AD3d 1302, 1303). Finally, we reject defendant’s contention that he
was deni ed effective assistance of counsel at the SORA hearing (see
People v Bow es, 89 AD3d 171, 181, |v denied 18 NY3d 807).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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JAY PECK, DEFENDANT- APPELLANT.

LI NDA M CAWPBELL, SYRACUSE, FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( SUSAN C
AZZARELLI OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered January 26, 2011. The judgnent convicted
def endant, upon a jury verdict, of burglary in the second degree,
grand larceny in the third degree and conspiracy in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the | aw by reduci ng the surcharge to 5% of the
anount of restitution ordered and as nodified the judgnent is
af firnmed.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of burglary in the second degree (Penal Law §
140.25 [2]), grand larceny in the third degree (forner 8§ 155.35) and
conspiracy in the fourth degree (8 105.10 [1]). The charges stem from
defendant’s participation in a conspiracy to break into the apartnent
of the victim who was being detained with defendant at the Onondaga
County Jail. Through a series of recorded tel ephone conversations
bet ween def endant, who was incarcerated, and his sister, defendant
directed his sister and her boyfriend to the victims apartment. Once
they arrived, defendant told them how to break into the victinis
apartment and where to locate $9,000 in cash. Contrary to defendant’s
contention, County Court properly denied that part of his omi bus
notion seeking to dismss the indictnent on the ground that the
integrity of the grand jury proceedi ng was |npa|red when the tape-
recorded conversations were inproperly admtted in evidence (see CPL
210.35 [5]). Although the People do not dispute the court’s
determ nation that they failed to establish an adequate foundation for
t he adm ssion of those recordings (see generally People v Ely, 68 Ny2d
520, 527-528), they contend that the error did not require dismssal
of the indictnent. W agree. * ‘[T]he subm ssion of sone
i nadm ssi ble evidence [to the grand jury] will be deened fatal only
when the remaining evidence is insufficient to sustain the indictnent’

and, here, the remaining evidence was legally sufficient to
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support the indictnment” (People v Tuszynski, 71 AD3d 1407, 1408, |v
deni ed 15 NY3d 810, quoting People v Huston, 88 NY2d 400, 409; see
People v Jeffery, 70 AD3d 1512, 1512-1513; cf. People v Barabash, 18
AD3d 474, 474-475).

Def endant further contends that the court erred in allowi ng a
court officer to permt a deliberating juror to separate fromthe
other jurors to make a tel ephone call wthout first investigating the
necessity of such a tel ephone call or ensuring that the call was
supervised. It is undisputed that defendant raised no objection to
the procedures utilized by the court in handling the matter. W
rej ect defendant’s contention that his challenge may be revi ewed even
in the absence of an objection. Violations of the sequestration
provi sion of CPL 310.10 are not errors that fall within the “very
narrow category of so-called ‘node of proceedings’ errors” that are
revi ewabl e even in the absence of a tinely objection (People v
Agranonte, 87 Ny2d 765, 770). That is because “the sequestration
requi renent does not ‘entail[] a part of the process . . . essential
to the formand conduct of the actual trial’ ” (id., quoting People v
Webb, 78 NY2d 335, 339; see e.g. People v Wllians, 221 AD2d 246, 247,
| v deni ed 87 Ny2d 926; People v Thurman, 186 AD2d 484, 484-485, |v
denied 81 Ny2d 795). W decline to exercise our power to review
defendant’s contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]).

Contrary to defendant’s further contention, he was not punished
for asserting his right to trial. “ *The nmere fact that [the]
sentence inposed after trial is greater than that offered in
connection with plea negotiations is not proof that defendant was
puni shed for asserting his right to trial’ ” (People v Powell|, 81 AD3d
1307, 1308, |v denied 17 NY3d 799; see People v Gynn, 93 AD3d 1341
1342-1343; see generally People v Pena, 50 NYy2d 400, 411-412, rearg
deni ed 51 Ny2d 770, cert denied 449 US 1087). “In addition, ‘[t]he
fact that defendant’s sentence was greater than that of his
codef endant[s, who accepted plea agreenents,] does not substantiate
his [contention] that he was inproperly punished for going to trial
(People v Smth, 90 AD3d 1565, 1567, quoting People v El wood, 80 AD3d
988, 990, |v denied 16 NY3d 858; see People v Eddins, 168 AD2d 630,
631, |v denied 78 Ny2d 954).

Al t hough we concl ude that the sentence is not unduly harsh or
severe, we note that the People correctly concede that the court erred
in inmposing a 10% surcharge on the anmobunt of restitution ordered and
i nstead shoul d have i nposed a surcharge of 5% (see Penal Law § 60.27
[8]; People v Lagasse, 68 AD3d 1718, |v denied 14 NY3d 889; People v
Gahrey M O, 231 AD2d 909, 909-910). We therefore nodify the judgnent
accordingly.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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HARRY W LSON, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA ( MARY P. DAVI SON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (BRI AN D. DENNI S
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered Septenber 30, 2010. The judgnent convicted
def endant, upon a jury verdict, of burglary in the third degree and
petit larceny (four counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of burglary in the third degree (Penal Law 8§
140. 20) and four counts of petit larceny (8 155.25). Contrary to
defendant’s contention, he was not denied a fair trial based on
cunmul ative errors made by County Court. The court properly denied his
request to charge trespass as a |l esser included offense of burglary in
the third degree inasnuch as “there was no reasonabl e view of the
evi dence, viewed nost favorably to defendant, that he entered [the
mal |l in question] without crimnal intent and only subsequently forned
an intent to steal” (People v Zokari, 68 AD3d 578, |v denied 15 NY3d
758; see People v Smalls, 92 AD3d 420, 421; People v Mercado, 294 AD2d
805, 805, Iv denied 98 Ny2d 731).

Contrary to defendant’s further contention, the court properly
adm tted evidence concerning the barring notice issued to defendant
prohibiting himfromentering onto the mall property because it was
rel evant to establish that defendant knowi ngly entered the nal
unlawful Iy (see Penal Law § 140.20; see generally People v Alvino, 71
NY2d 233, 241-242). |In addition, the court properly adnmtted evi dence
with respect to the circunstances surroundi ng the issuance of that
barri ng order as necessary background and narrative information (see
generally People v Resek, 3 NY3d 385, 390). The probative val ue of
that evidence exceeded its potential for prejudice (see People v
Confort, 60 AD3d 1298, 1301, Iv denied 12 NY3d 924). Defendant fail ed
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to request a limting instruction concerning evidence of the barring
order and thus did not preserve for our review his contention that the
court should have issued such an instruction after that evidence was
admtted (see People v Moore [appeal No. 2], 78 AD3d 1658, 1659). In
any event, the court issued such an instruction at the People’s
request follow ng the close of evidence and during the jury charge.

We have considered the remaining instances of alleged cunul ative error
and conclude that they are without nmerit. The sentence is not unduly
harsh or severe.

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
RESPONDENT- RESPONDENT.

ALAN BI RNHOLZ, EAST AMHERST, FOR PETI TI ONER- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR RESPONDENT- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU OF

BUFFALO, INC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR JORDAN
B. AND JAYDEN G

Appeal from an order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered June 8, 2011. The order dism ssed the
petitions with prejudice.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner appeals froman order dismssing his
petitions seeking visitation with his stepsons on the ground that the
evi dence presented at the hearing was insufficient to determ ne
whet her visitation would be in the children's best interests. W
affirm but for a different reason. Contrary to the determ nation of
Fam |y Court, we conclude that petitioner |acks standing to seek
visitation wth the subject children (see Bank v Wiite, 40 AD3d 790,
791, Iv dism ssed 9 NY3d 1002; Matter of Boland v Bol and, 186 AD2d
1065, 1065).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF LAUREN F. S.,

RESPONDENT- APPELLANT.

----------------------------- ORDER
YATES COUNTY ATTORNEY,

PETI TI ONER- RESPONDENT.

MARYBETH D. BARNET, ATTORNEY FOR THE CHI LD, CANANDAI GUA, FOR
RESPONDENT- APPELLANT.

Appeal from an order of the Fam |y Court, Yates County (W
Patrick Falvey, J.), entered May 31, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 3. The order adjudged that respondent is a
juveni |l e delingquent and pl aced respondent in the custody of the Yates
County Departnment of Social Services for a period of one year.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs as noot (see Matter of Alex N., 255 AD2d 626, 627).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CAF 11-00442
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND SCON ERS, JJ.

IN THE MATTER OF NOAH V. P.

ONEI DA COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

G NO P., SR, RESPONDENT- APPELLANT.

JOHN J. RASPANTE, UTI CA, FOR RESPONDENT- APPELLANT.

JOHN A. HERBOWY, COUNTY ATTORNEY, UTICA (DENI SE J. MORGAN OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

PETER J. DDA ORE O JR, ATTORNEY FOR THE CHI LD, UTICA, FOR NOAH V. P.

Appeal from an order of the Famly Court, Oneida County (Janes R
Giffith, J.), entered January 5, 2011 in a proceeding pursuant to
Social Services Law 8 384-b. The order, anong other things,
transferred custody and guardi anship of the subject child to
petitioner.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal from an order of disposition that, inter
alia, termnated his parental rights, respondent father contends that
petitioner failed to establish by clear and convi nci ng evi dence t hat
it made diligent efforts to unite the father and his child who is the
subject of this proceeding before seeking to term nate his parental
rights (see Social Services Law § 384-b [7] [a]). W reject that
contention because we conclude that petitioner nade the requisite
“diligent efforts,” i.e., “reasonable attenpts by an authorized agency
to assist, devel op and encourage a neani ngful rel ationship between the
parent and child” (8 384-b [7] [f]).

Here, the father has three other children with the nother of the
subj ect child, and he took custody of the other children in March or
April 2008. In July 2008, the subject child was renmoved fromthe
not her’s hone and placed in foster care. The child was adjudicated a
negl ected child with respect to the nother in Septenber 2008, and the
nother’s parental rights were termnated in May 2010. Wen the child
was placed in foster care, petitioner asked the father to take custody
of him but he declined and, indeed, he did not believe that he was the
father of the child. The caseworker for petitioner encouraged the
father to file a paternity petition, but the father waited until



- 2- 733
CAF 11-00442

February 2009 to do so and was not adjudicated the father until July
2009. The caseworker nmet with the father twice a nonth fromthe tine
the child entered foster care and kept hi mupdated on the child. The
caseworker invited the father to all the service plan reviews
regarding the child, but he attended only one of them Even after the
paternity adjudication, the father expressed no desire to have custody
of the child and instead was in favor of an adoption plan for the

chil d.

“IWhen it is clear that the birth parent cannot or will not
provide a normal famly home for the child and when continued foster
care is not an appropriate plan for the child, then a permanent
alternative hone should be sought for the child” (Social Services Law
§ 384-b [1] [a] [iv]). In addition, “[a]ln agency which has tried
diligently to reunite a [parent] with [his or] her child but which is
confronted by an uncooperative or indifferent parent is deemed to have
fulfilled its duty” (Matter of Star Leslie W, 63 Ny2d 136, 144). W
conclude that petitioner established the requisite diligent efforts by
denonstrating that it made reasonable attenpts to devel op and
encourage a rel ationship between the father and the child.

W reject the father’s further contention that petitioner failed
to establish by clear and convincing evidence that he permanently
negl ected the child. Permanent neglect “may be found only after it is
established that the parent has failed substantially and continuously
or repeatedly to maintain contact with or plan for the future of the
child although physically and financially able to do so” (id. at 142,
citing Social Services Law 8 384-b [7] [a]). The term*® ‘to plan for
the future of the child” ” means “to take such steps as nay be
necessary to provi de an adequate, stable honme and parental care for
the child within a period of tinme which is reasonabl e under the
financial circunstances available to the parent” (8 384-b [7] [c]; see
Matter of Orlando F., 40 NY2d 103, 110). Here, the father sought
custody of the child only when petitioner filed its petition seeking
to termnate his parental rights, after he refused to sign a judicial
surrender to allow the adoption to proceed. Contrary to the father’s
contention, the evidence at the fact-finding hearing establishes that
he was financially able to take custody of the child since the tine he
was placed in foster care. The father obtained public assistance for
the child s siblings, and coul d have done the sane for the subject
child. Moreover, the father had an additional child with his
girlfriend in May 2009 and was able to care for himfinancially. W
conclude that petitioner thus established that the father failed to
plan to have the child reside with him although the father was
physically and financially able to do so, and therefore permanently
negl ected him

Finally, we reject the father’s contention that the court abused
its discretion in refusing to i ssue a suspended judgnent. The court
at the dispositional hearing is concerned only with the best interests
of the child (see Famly C Act § 631; Star Leslie W, 63 Ny2d at
147). At the tinme of the dispositional hearing, the child had been
l[iving in a kinship foster hone in Florida for six nonths, had bonded
with the foster nother, and was doing very well. As the court noted,
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the foster nother’s actions in comng to New York once or twi ce a
month for the first half of the year so that the child could bond with
her showed her commitnent to the child, whom she planned to adopt. In
contrast, the father has had mnimal contact with the child since his
birth and has little to no bonding with the child (see Matter of
Emmeran M, 66 AD3d 1490). We thus conclude that the court properly

termnated the father’'s parental rights and freed the child for
adopti on.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02540
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND SCON ERS, JJ.

BARBARA GERMAI N, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

KOHL' S CORPORATI ON, KOHL' S DEPARTMENT

STORES, INC., AND KOHL'S NEW YORK D. C., I NC.
ALL DO NG BUSI NESS AS KOHL' S DEPARTMENT STORES,
DEFENDANTS- RESPONDENTS.

THE ROTHSCHI LD LAWFIRM P.C., EAST SYRACUSE (MARTIN J. ROTHSCHI LD OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

GOLDBERG SEGALLA, LLP, SYRACUSE (CORY A. DECRESENZA OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County (Janes
P. Murphy, J.), entered May 17, 2011 in a personal injury action. The
order granted the notion of defendants for sunmary judgnment and
di sm ssed the conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries she sustained when she allegedly tripped and fell on
carpeting at defendants’ store. W conclude that Suprenme Court
properly granted defendants’ notion for summary judgnment di sm ssing
the conpl aint (see generally Zuckerman v City of New York, 49 Ny2d
557, 562). The allegedly defective condition was created by two rugs
inside an entrance to defendants’ store. The first rug was pernmanent,
inset into the floor and flush with the tile surrounding it. The
second rug was seasonal, approximtely one-quarter-inch thick, and it
was placed on top of the tile floor and adjacent to the pernanent rug
during inclenent weather. The pernmanent and seasonal rugs were duct
taped together at the edge where they net.

Plaintiff testified at her deposition that she tripped and fel
on a portion of the duct tape covering the “raised” area or “hunp”’
created by the adjoining rugs. Although plaintiff did not testify
with respect to the extent of the height differential between the
rugs, plaintiff’s friend, who was with plaintiff at the time of the
accident and who felt the raised area under the duct tape imediately
thereafter, estimated at her deposition that the height differential
was one-half of an inch. Defendants’ expert engi neer neasured that
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the height differential between the rugs was between five-sixteenths
and three-eighths of an inch. Although plaintiff testified that it
felt as though her foot got caught in the duct tape, which, according
to plaintiff, was “raised a little” and “winkled,” plaintiff did not
observe the tape before she fell, and she could not recall whether the
tape was “pulled up” fromthe rugs thereafter. Plaintiff’'s friend
testified that, after the accident, the tape was “still secured to the
carpet,” was not “raised up or bubbled up” and was not “lifted up or
pulled up in any way.” The accident occurred on a sunny day, and
plaintiff testified that there were no other custoners in the vicinity
and that nothing bl ocked her view of the area in which she was
wal ki ng.

“After exam ning the photograph[] depicting the width, depth and
irregularity of the defect in the [carpeting], and in view of the
time, place and circunstances of plaintiff’s injury, we conclude that
def endants established as a matter of law that the defect is too
trivial to be actionable” (Sharpe v Urich Dev. Co., LLC, 52 AD3d
1319, 1320; see e.g. Taussig v Luxury Cars of Smthtown, Inc., 31 AD3d
533, 534; Trionfero v Vanderhorn, 6 AD3d 903, 903-904; cf. Seivert v
Kingpin Enters., Inc., 55 AD3d 1406, 1407). W further conclude that
plaintiff “failed to raise a triable issue of fact whether the all eged
defect has the characteristics of a trap, snare or nui sance”

(Ggliotti v St. Stanislaus Kostka R C. Church, 261 AD2d 951, 952; see
Trionfero, 6 AD3d at 904; Maloid v New York State Elec. & Gas Corp.,
257 AD2d 712, 713; cf. MKenzie v Crossroads Arena, 291 AD2d 860, 861
v dismssed 98 Ny2d 647).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CA 11-00260
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND SCON ERS, JJ.

IN THE MATTER OF BRYON K. RUSS, SR,
PETI TI ONER- APPELLANT,

\% ORDER

BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, AND
HARCLD GRAHAM SUPERI NTENDENT, AUBURN

CORRECTI ONAL FACI LI TY, RESPONDENTS- RESPONDENTS.

BRYON K. RUSS, SR., PETI Tl ONER- APPELLANT PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnment (denom nated order) of the Suprenme Court,
Cayuga County (Thomas G Leone, A J.), entered Decenber 17, 2010 in a
proceedi ng pursuant to CPLR article 78. The judgnent deni ed and
di sm ssed the petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-00383
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND SCON ERS, JJ.

IN THE MATTER OF DONTIE S. M TCHELL,
PETI TI ONER- APPELLANT,

\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONAL SERVI CES,
RESPONDENT- RESPONDENT.

DONTI E S. M TCHELL, PETI Tl ONER- APPELLANT PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Erie County (Christopher J. Burns, J.), entered Cctober 6, 2010 in a
proceedi ng pursuant to CPLR article 78. The judgnent dism ssed the
petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11- 02506
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND SCON ERS, JJ.

IN THE MATTER OF NASTRI REAL ESTATE, LLC
DA NG BUSI NESS AS KELLER W LLI AM5 REALTY
SYRACUSE, PETI Tl ONER- RESPONDENT- APPELLANT,

\% MEMORANDUM AND ORDER

DOLORES BEBLO, RESPONDENT- APPELLANT- RESPONDENT.
(APPEAL NO 1.)

DOLORES BEBLO, RESPONDENT- APPELLANT- RESPONDENT PRO SE

H SCOCK & BARCLAY, LLP, SYRACUSE (ROBERT J. LYDFORD OF COUNSEL), FOR
PETI TI ONER- RESPONDENT- APPELLANT.

Appeal and cross appeal from an order and judgnent (one paper) of
the Suprene Court, Onondaga County (James P. Murphy, J.), entered
Cctober 13, 2011. The order and judgnment granted respondent’s notion
to reargue, and upon reargunent, adhered to the prior order granting
the petition in part.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nmously affirnmed w thout costs.

Menorandum  Petitioner, which provided real estate brokerage
services to respondent, comrenced this proceedi ng pursuant to Real
Property Law 8 294-b seeking, inter alia, an order for the paynent of
nmoni es deposited with the Onondaga County Clerk and thereafter
transferred to the Onondaga County Chief Fiscal Oficer (see 8§ 294-b
[5]). In appeal No. 1, respondent contends that Suprene Court, upon
reargunment, erred in adhering to its decision granting the petition in
part by awarding petitioner the remainder of its 6% conmm ssion. W
reject that contention. Petitioner established its entitlenment to the
sum awar ded as “the unpaid portion of the conmpensation agreed to in”
the parties’ Exclusive Right to Sell Contract (8 294-b [5] [a]; see 8
294-b [5] [d]). The court properly concluded that petitioner’s
affidavit of entitlenment to comm ssion for conpl eted brokerage
services was in substantial conpliance with the filing requirenments of
the statute (see 8 294-b [2]), that petitioner tinmely served
respondent with such affidavit (see 8 294-b [4] [a]), and that any
technical defect in the affidavit did not cause a forfeiture of
petitioner’s rights to the funds at issue. Wth respect to the order
in appeal No. 2, we reject petitioner’s contention that the court
erred in denying that part of the petition seeking an award of
attorneys’ fees and costs, inasmuch as the statute does not authorize
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such an award in this proceeding.

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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CA 11-02511
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND SCON ERS, JJ.

IN THE MATTER OF NASTRI REAL ESTATE, LLC,
DA NG BUSI NESS AS KELLER W LLI AM5 REALTY
SYRACUSE, PETI Tl ONER- APPELLANT,

\% MEMORANDUM AND ORDER

DOLORES BEBLO, RESPONDENT- RESPONDENT.
(APPEAL NO 2.)

DOLORES BEBLO, RESPONDENT- RESPONDENT PRO SE.

H SCOCK & BARCLAY, LLP, SYRACUSE (ROBERT J. LYDFORD OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

Appeal from an order of the Suprene Court, Onondaga County (Janes
P. Murphy, J.), entered Septenber 15, 2011. The order, anong ot her
t hings, denied petitioner’s request for attorneys’ fees and costs.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Same Menorandum as in Nastri Real Estate, LLC v Beblo ([appeal
No. 1] _ AD3d ___ [June 8, 2012]).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 12-00103
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND SCON ERS, JJ.

RI CHARD T. ANDREWS5, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

COUNTY OF CAYUGA, DEFENDANT- APPELLANT.

THE LAWFI RM OF FRANK W M LLER, EAST SYRACUSE ( BRYAN GECRG ADY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

KUEHNER LAW FI RM PLLC, SYRACUSE (KEVIN P. KUEHNER OF COUNSEL), FOR
PLAI NTI1 FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Cayuga County (Mark H
Fandrich, A J.), entered April 13, 2011. The order, anong ot her
t hi ngs, denied defendant’s notion for dism ssal and summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained while he was a detainee at the Cayuga County
Jail. He alleged that, while he was detained in the jail, defendant
wi t hhel d his prescribed nedications, including psychiatric
medi cations, and failed “to exercise reasonable care and provide

medi cal services wthin the standard of care and . . . to exercise
care and prudence in the care and treatnment of [plaintiff] during his
nmedi cal energency.” It is undisputed that plaintiff suffered a

seizure while at the jail and that, follow ng the seizure, he had
injuries to both of his shoul ders.

Def endant failed to respond to plaintiff’s multiple requests for
di scovery and depositions and, instead, noved to dism ss the conpl aint
and for summary judgnment dism ssing the conplaint contending, inter
alia, that plaintiff “failed to neet applicabl e pleading standards .
and failed to adduce evidence raising a triable issue of fact.” W
concl ude that Supreme Court properly denied defendant’s notion.

“I't is well settled that the State owes a duty to its
incarcerated citizens to provide themw th adequate nedi cal care
(Kagan v State of New York, 221 AD2d 7). Moreover, when the nedical
care provided by the State includes the provision of psychiatric
services, the State will be held to the sanme duty of care as a private
institution engaged in such activity (Rattray v State of New York, 223
AD2d 356; Amadon v State of New York, 182 AD2d 955, 957[, |v denied 81
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NYy2d 701])” (Arias v State of New York, 195 Msc 2d 64, 70). That
“duty has been defined in terns of both negligence . . . and nedi cal
mal practice” (Kagan, 221 AD2d at 16). The evidence submtted by

def endant establishes that plaintiff was not given certain medications

while he was detained at the jail. One of those nedications was a
control |l ed substance, and defendant contends that there was a policy
prohibiting it fromdispensing that nedication in the jail. 1In an

affidavit submtted by defendant in support of its notion, one of the
mental health nurses averred that, during her nine years at the jail,
she had observed psychiatrists order controlled substances, albeit “on
rare occasions.” Thus, there is a question whether there was an

absol ute prohibition on the dispensation of that nedication or whether
there was a nedical determ nation not to dispense the nedication.

Def endant al so submtted evidence that, when plaintiff informed jail
personnel of the potential for withdrawal synptonms in the event that
he did not receive his legally prescribed nedications, he was told
“[Well, too bad.” The facts presented by defendant establish that
plaintiff “comunicated legitimte nmedical conplaints to prison
personnel [that] were either ignored or discounted by the very

i ndi vi dual s whose duty it was to |isten and arrange for appropriate

di agnosis and treatnent. The evidence further establishes that
[plaintiff’s shoul ders] were damaged as a direct result of these

om ssions” (Kagan, 221 AD2d at 17). W thus conclude that defendant
failed to neet its burden of establishing its entitlenent to judgnent
as a matter of law on those clains (see Kagan, 221 AD2d at 16-17; see
generally Zuckerman v City of New York, 49 Ny2d 557, 562).

Even assum ng, arguendo, that defendant is correct and
plaintiff’s claimis actually a “claimfor denial-of-care omng to
institutional factors, not professional error,” we conclude that
def endant, as the novant, failed to establish its entitlenent to
judgnment as a matter of law (cf. Tatta v State of New York, 19 AD3d
817, 819, |lv denied 5 NY3d 712).

Def endant further contends that it is entitled to sumary
j udgnment because plaintiff's theory for the injuries he sustained
during the seizure is “conpletely speculative.” W reject that
contention. “It is well established . . . that [a] noving party nust
affirmatively [denonstrate] the nerits of its cause of action or
def ense and does not neet its burden by noting gaps in its opponent’s
proof” (Atkins v United Ref. Holdings, Inc., 71 AD3d 1459, 1459-1460
[internal quotation marks omtted]; see Brown v Smith, 85 AD3d 1648,
1649; Orcutt v American Linen Supply Co., 212 AD2d 979, 980).

Finally, we conclude that defendant has failed to establish as a
matter of law that it should be relieved of any liability based on the
energency doctrine. Pursuant to that doctrine “ ‘when an actor is
faced with a sudden and unexpected circunstance which |eaves little or
no tinme for thought, deliberation or consideration, or causes the
actor to be reasonably so disturbed that [he or she] nust nake a
speedy deci sion w thout weighing alternative courses of conduct, the
actor may not be negligent if the actions taken are reasonabl e and
prudent in the energency context’ ” (Caristo v Sanzone, 96 NY2d 172,
174, quoting Rivera v New York City Tr. Auth., 77 Ny2d 322, 327, rearg
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denied 77 Ny2d 990). “[I]t generally remains a question for the trier
of fact to determ ne whether an enmergency existed and, if so, whether
the defendant’s response thereto was reasonable” (Schlanger v Doe, 53
AD3d 827, 828; see Patterson v Central N. Y. Reg. Transp. Auth.

[ CNYRTA], 94 AD3d 1565).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-01131
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND SCON ERS, JJ.

IN THE MATTER OF THE ESTATE OF ALEX G SCHM DT,
ALSO KNOWN AS ALEXANDER GEORGE SCHM DT,
DECEASED.
ANN L. MCLAUGHLI N, PETI TI ONER- RESPONDENT:
ORDER
THOVAS E. WEBB, JR, AS EXECUTOR OF THE ESTATE
OF ALEX G SCHM DT, ALSO KNOAN AS ALEXANDER
GEORGE SCHM DT, DECEASED, RESPONDENT- APPELLANT,
ET AL., RESPONDENTS.
(APPEAL NO. 1.)

DAMON MOREY LLP, BUFFALO (GREGORY ZI NI OF COUNSEL), FOR
RESPONDENT- APPELLANT.

JOSEPH G MAKOWSBKI, BUFFALO (M CHAEL J. FLAHERTY OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered March 15, 2011. The order, insofar as
appeal ed from granted the notion of petitioner for a protective order
wWith respect to certain interrogatories.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
by the Surrogate.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-01132
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND SCON ERS, JJ.

IN THE MATTER OF THE ESTATE OF ALEX G SCHM DT,
ALSO KNOWN AS ALEXANDER GEORGE SCHM DT,
DECEASED.
ANN L. MCLAUGHLI N, PETI TI ONER- RESPONDENT:
ORDER
THOVAS E. WEBB, JR, AS EXECUTOR OF THE ESTATE
OF ALEX G SCHM DT, ALSO KNOAN AS ALEXANDER
GEORGE SCHM DT, DECEASED, RESPONDENT- APPELLANT,
ET AL., RESPONDENTS.
(APPEAL NO. 2.)

DAMON MOREY LLP, BUFFALO (GREGORY ZI NI OF COUNSEL), FOR
RESPONDENT- APPELLANT.

JOSEPH G MAKOWSBKI, BUFFALO (M CHAEL J. FLAHERTY OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered March 15, 2011. The order, insofar as
appealed from granted in part the notion of petitioner to dismss
various affirmative defenses.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
by the Surrogate.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 11-01022
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

VENFORD N. MCCRAY, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT (MARY-JEAN BOAWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered March 8, 2010. The judgnent convicted
def endant, upon a jury verdict, of sexual abuse in the third degree
and crimnal sexual act in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnent convicting himupon a jury
verdi ct of sexual abuse in the third degree (Penal Law 8§ 130.55) and
crimnal sexual act in the third degree (8 130.40 [2]), defendant
contends that the verdict is against the weight of the evidence. W
reject that contention. “The credibility of the victimand the wei ght
to be accorded [his] testinony were matters for the jury” (People v
Hal wi g, 288 AD2d 949, 949, |v denied 98 NY2d 710; see People v G ay,
15 AD3d 889, 890, |v denied 4 Ny3d 831). Although defendant was
acquitted of the other felony offenses charged in the indictnent
involving the sane victim the jury was entitled to reject certain
portions of the victims testinony while crediting other portions (see
Peopl e v Reed, 40 Ny2d 204, 208).

Contrary to defendant’s further contentions, County Court
properly denied his oral notion to suppress his statenments to the
police and the evidence seized fromhis apartnment upon determ ning
that defendant’s initial statenents to the police were the result of
i nvestigatory questioning, and that he voluntarily consented to the
search of his apartnment. Wth respect to the determ nation that
defendant’s initial statenents resulted frominvestigatory
guestioning, we reject defendant’s contention that the police should
have ceased questioning himand placed hi munder arrest after their
initial investigatory questioning because they had probabl e cause to
arrest himat that tinme. “There is no constitutional right to be
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arrested and the police are not required to stop their investigation
at the first indication that they may have probable cause in order to
effect an arrest” (People v Keller, 148 AD2d 958, 960, |v denied 73
NY2d 1017; see Hoffa v United States, 385 US 293, 310, reh deni ed 386
US 940; People v Ahmed, 72 AD3d 502, 505, |v denied 15 NY3d 801).

Wth respect to defendant’s contention that he did not
voluntarily consent to the search, it is well settled that the People
have the heavy burden of establishing voluntary consent (see People v
Gonzal ez, 39 NY2d 122, 127-128; People v Witehurst, 25 Ny2d 389,

391). The determ nation whether consent was voluntarily given is
based on the totality of the circunmstances (see Schneckloth v

Bust anonte, 412 US 218, 226; Gonzal ez, 39 Ny2d at 128; People v Hyl a,
291 AD2d 928, 929, |v denied 98 Ny2d 652). The fact that defendant
was in custody does not require suppression (see generally People v
Edwar ds, 46 AD3d 698, 699, |v denied 10 NY3d 764), and “[t]he

vol untariness of a consent to search is not vitiated, per se, by the
failure to give Mranda warnings to an accused whil e subject to
custodial interrogation” (People v Trenblay, 77 AD2d 807, 807). Here,
the totality of the circunstances establishes that defendant “not only
consented to the search, but also cooperated with the [search by
tossing his apartnent keys to the searching officer] to acconplish the
search. Such conduct signified the defendant’s voluntary consent and
willingness to cooperate with the police officers in their search”
(People v Quagliata, 53 AD3d 670, 672, Iv denied 11 NY3d 834; see
Peopl e v DePace, 127 AD2d 847, 848-849, |v denied 69 Ny2d 879).

Contrary to defendant’s final contention, the sentence is not
unduly harsh or severe.

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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BENNY L. WALKER, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SOMVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LESLIE E. SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered July 8, 2008. The judgnent
convi cted defendant, upon a jury verdict, of sexual abuse in the
second degree (three counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of three counts of sexual abuse in the second
degree (Penal Law § 130.60 [2]). Defendant contends that Supremne
Court commtted reversible error when, at the start of the second day
of jury selection, it questioned and then discharged a sworn juror in
t he absence of defendant and defense counsel. Although defendant did
not object to the procedure enployed by the court, we agree with
def endant that preservation of his contention is not required where,
as here, the court commtted a node of proceedings error (see
generally People v Patterson, 39 Ny2d 288, 295, affd 432 US 197). The
court’s in camera questioning and di scharge of the sworn juror
deprived defendant of, inter alia, his “constitutional right to
counsel at trial” (People v Johnson, 189 AD2d 318, 320; see People v
McLean, 15 NY3d 117, 120-121; People v Ahmed, 66 NY2d 307, 310, rearg
deni ed 67 NY2d 647; People v Kinchen, 60 Ny2d 772, 773).

Nevert hel ess, “[w] aiver and preservation are separate concepts”

(Ahnmed, 66 Ny2d at 311; see People v Webb, 78 Ny2d 335, 339-340;
Peopl e v Mbore, 233 AD2d 670, 671-672, |v denied 89 Ny2d 987), and we
agree with the People that, by consenting to the procedure enpl oyed by
the court, defendant waived his right to appellate review of the
court’s allegedly inproper discharge of the sworn juror (see People v
Barner, 30 AD3d 1091, 1092, |Iv denied 7 NY3d 809; cf. People v Noguel,
93 AD3d 1319, 1320; see also People v Davis, 83 AD3d 860, 861; People
v Pennisi, 217 AD2d 562, 563, |v denied 86 Ny2d 800; see generally
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Peopl e v Col on, 90 Ny2d 824, 825-826).

Def endant’ s further contention that the court erred in permtting
a police inpact investigator to use the word “victinf during his
testinony concerning his interview of the conplainant |lacks nmerit. He
did not testify to the contents of his interview with the conpl ai nant,
nor did he give an opinion relating to the conplainant’s credibility
or defendant’s guilt, and thus he did not thereby bol ster the
conplainant’s testinony (see generally People v Buie, 86 Ny2d 501,
509-510), or otherwise usurp the jury's role as factfinder (see
generally People v Hartzog, 15 AD3d 866, 867, |v denied 4 Ny3d 831).
In any event, the court instructed the jury both during the
investigator’s testinony and its charge that the jurors were the
ultimate finders of fact and resolvers of credibility, and the jury is
presuned to have followed the court’s instructions (see generally
Peopl e v Moore, 71 Ny2d 684, 688; People v Thagard, 28 AD3d 1097,
1098, Iv denied 7 NY3d 795). Even assum ng, arguendo, that the court
erred in admtting the investigator’s testinony, however, we concl ude
that the error is harnmless (see generally People v Crinmm ns, 36 NY2d
230, 241-242).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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DARYL HAMM DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, |INC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POAERS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered July 16, 2010. The judgnent convicted
def endant, upon a nonjury verdict, of assault in the first degree and
assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating that part convicting
def endant of assault in the second degree and di sm ssing count three
of the indictnent and as nodified the judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
following a nonjury trial, of assault in the first degree (Penal Law §
120.10 [1]) and assault in the second degree (8 120.05 [1]). W
rej ect defendant’s contention that certain evidentiary rulings made by
Suprene Court deprived himof the right to present a defense and the
right to a fair trial. The court did not abuse its discretion in
determ ning that defendant’s proposed cross-exam nation of the
victims father “was too speculative to establish a notive for
fabrication” (People v Poole, 55 AD3d 1349, 1350, |v denied 11 NY3d
929). Nor did the court inproperly curtail the cross-exam nation of
anot her prosecution witness with respect to the sworn statenent made
by her the day after the assault. That statenment was not inconsistent
with her trial testinony, and thus there was no basis for inpeachnent
of her trial testinony based on that statenment (see People v Wse, 176
AD2d 595, 596, |v denied 79 Ny2d 866; People v Jones, 136 AD2d 740,
741, |v denied 71 NY2d 969).

Def endant further contends that the verdict is against the weight
of the evidence because the court erred in rejecting his affirmative
defense that he | acked crimnal responsibility by reason of nental
di sease or defect (see Penal Law 8§ 40.15). W reject that contention.
“Where, as here, there was conflicting expert testinony on the issue
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of defendant’s nmental condition, the determ nation of the trier of
fact to accept or reject the opinion of an expert, in whole or in
part, is entitled to deference” (People v Amin, 294 AD2d 863, 863, |v
deni ed 98 Ny2d 672, 674; see People v Stoffel, 17 AD3d 992, 993, |v
denied 5 Ny3d 795).

As the People correctly concede, however, assault in the second
degree under Penal Law 8 120.05 (1) is a lesser included offense of
assault in the first degree under Penal Law 8§ 120.10 (1) (see People v
Basci ano, 54 AD3d 637), and thus should have been considered only in
the alternative as a | esser inclusory concurrent count of assault in
the first degree (see CPL 300.40 [3] [b]; People v Johnson, 81 AD3d
1428, 1429, |v denied 16 NY3d 896). W therefore nodify the judgnent
accordingly. The sentence is not otherw se unduly harsh or severe.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KENNETH L. THOWVPSON, DEFENDANT- APPELLANT.

W LLI AMS, HEINL, MOODY & BUSCHVAN, P.C., AUBURN ( RYAN JAMES MULDOON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered August 9, 2010. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a controlled substance in the fifth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KERRY COLEMAN, DEFENDANT- APPELLANT.

SHI RLEY A. GORMAN, BROCKPORT, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (MARY ELLEN G LL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Richard A
Keenan, J.), rendered Decenber 3, 2009. The judgnment revoked
defendant’ s sentence of probation and inposed a sentence of
i ncarceration.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals from a judgnent revoking the
sentence of probation previously inposed upon his conviction of
crimnal contenpt in the first degree (Penal Law § 215.51 [c]) and
sentencing himto a termof incarceration. Contrary to defendant’s
contention, the People established by the requisite preponderance of
the evidence at the violation hearing that he commtted acts that
constitute harassment in the second degree and thus comritted an
additional offense in violation of the ternms and conditions of his
probation (see CPL 410.10 [2]; 410.70 [1], [3]; People v Bergman, 56
AD3d 1225, |v denied 12 NY3d 756; People v Schneider, 188 AD2d 754,
755-756, |v denied 81 NYy2d 892). We reject defendant’s further
contention that he was denied effective assistance of counsel based on
an alleged conflict of interest with defense counsel at the violation
hearing. Defendant failed to “show that ‘the conduct of his defense
was in fact affected by the operation of the conflict of interest,’ or
that the conflict ‘operated on’ the representation” (People v Otiz,
76 NY2d 652, 657; see People v Konstantinides, 14 Ny3d 1, 10).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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RAFI Q SALI M DEFENDANT- APPELLANT.

KEVI N J. BAUER, ALBANY, FOR DEFENDANT- APPELLANT.
RAFI Q SALI M DEFENDANT- APPELLANT PRO SE

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Erie County (Deborah
A. Haendiges, J.), rendered April 15, 2010. The judgnent convicted
def endant, upon a nonjury verdict, of harassnment in the second degree
and assault in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously reversed on the law and a newtrial is granted.

Menorandum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of assault in the third degree (Penal Law 8
120.00 [1]) and harassment in the second degree (8 240.26 [1]).
Defendant failed to preserve for our review his contention that the
conviction is not supported by legally sufficient evidence (see People
v Hines, 97 Ny2d 56, 61, rearg denied 97 Ny2d 678). |In any event,
that contention | acks nmerit (see generally People v Bl eakley, 69 Ny2d
490, 495). In addition, viewing the evidence in light of the elenents
of the crinmes in this nonjury trial (see People v Danielson, 9 NY3d
342, 349), we conclude that the verdict is not against the weight of
t he evidence (see Bl eakley, 69 NY2d at 495). W further concl ude,
however, that Suprene Court abused its discretion in admtting
rebuttal evidence concerning defendant’s relationship with a worman
other than his wife, requiring reversal of the judgnent and a new
trial. “The general rule of evidence in this State concerning the
i npeachnment of witnesses with respect to collateral nmatters is ‘that
the cross-exam ner is bound by the answers of the witness to questions
concerning collateral matters inquired into solely to affect
credibility’ ” (People v Pavao, 59 Ny2d 282, 288; see People v
Bel | amy, 26 AD3d 638, 641). Defendant’s extramarital relationship
“was not a material issue inthis case . . . [, and t]he rebuttal
testinmony served solely to attack defendant’s credibility on a
collateral issue” (Bellamy, 26 AD3d at 641).
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In view of our decision to reverse, we need not address
defendant’s remai ning contentions, including those raised in his pro
se suppl enental brief.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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BENJAM N FI NCH, DEFENDANT- APPELLANT.

JAMES DOABEY, |11, ELLICOTTVILLE (KELIANN M ELN SKI OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LORI PETTIT R EMAN, DI STRICT ATTORNEY, LITTLE VALLEY (KELLY M BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered Septenber 20, 2010. The judgnent convicted
def endant, upon his plea of guilty, of arson in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon his plea of guilty of arson in the third degree (Penal Law §
150.10 [1]). We reject defendant’s contention that County Court made
an insufficient inquiry regarding his waiver of the right to appeal
and thus that the waiver is invalid. “The court need not engage in
any particular litany regarding a waiver of the right to appeal, so
long as the court ‘make[s] certain that a defendant’s understandi ng of
the ternms and conditions of a plea agreenent is evident on the face of
the record” ” (People v MIler, 87 AD3d 1303, 1303, |v denied 18 NY3d
926, quoting People v Lopez, 6 Ny3d 248, 256). Here, the record
establishes that defendant’s waiver of the right to appeal was
knowi ng, intelligent, and voluntary (see Lopez, 6 NY3d at 256; Ml er,
87 AD3d at 1303).

Def endant failed to preserve for our review his contention that
his plea was not voluntarily entered “because . . . he failed to nove
to wwthdraw the plea or to vacate the judgnment of conviction” (People
v Connolly, 70 AD3d 1510, 1511, Iv denied 14 Ny3d 886). In any event,
that contention lacks nerit. The record of the plea colloquy
est abl i shes that defendant stated that he understood the nature of the
rights that he was relinquishing by pleading guilty, that he had not
been coerced into entering the plea, and that he was not prom sed
anything in exchange for his guilty plea. |Indeed, he expressly stated
that he was entering the plea voluntarily after having sufficient tine
to consult with his attorney. “[T]he record [thus] establishes that
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def endant understood the nature and consequences of his actions”
(People v Watkins, 77 AD3d 1403, 1403-1404, |v denied 15 Ny3d 956).

Def endant’ s challenge to the validity of his waiver of his Mranda
rights is enconpassed by his waiver of the right to appeal (see People
v Kenp, 94 Ny2d 831, 833; People v Mtchell, 93 AD3d 1173, 1174).

Finally, we agree with defendant that his challenge to the
jurisdictional requirenents of the waiver of indictnment and the
superior court information need not be preserved for our review (see
Peopl e v Boston, 75 Ny2d 585, 589 n; People v Waid, 26 AD3d 734, 734-
735, |Iv denied 6 NY3d 839), and that his challenge is not precluded by
his valid waiver of the right to appeal (see Waid, 26 AD3d at 734-735;
People v Verrone, 266 AD2d 16, 18). Neverthel ess, we conclude that
defendant’s contention |acks nerit.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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TRACI L. WEIR DEFENDANT- APPELLANT.

JOSEPH T. JARZEMBEK, BUFFALO, FOR DEFENDANT- APPELLANT.

CINDY F. | NTSCHERT, DI STRICT ATTORNEY, WATERTOWN (KRI STYNA S. M LLS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered April 25, 2005. The judgnment convicted
def endant, upon her plea of guilty, of manslaughter in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnent convicting her upon a
guilty plea of manslaughter in the first degree (Penal Law 8§ 125.20
[1]), defendant contends that she was denied effective assistance of
counsel based, inter alia, upon defense counsel’s failure to request a
ment al heal t h exam nation of defendant or an independent autopsy of
the victim That contention does not survive the guilty plea inasnmuch
as defendant fails even to allege, nor has she shown, that “the plea
bar gai ni ng process was infected by [the] allegedly ineffective
assi stance or that defendant entered the plea because of [her]
attorney’s all egedly poor perfornmance” (People v Robinson, 39 AD3d
1266, 1267, |v denied 9 NY3d 869 [internal quotation marks omtted];
see People v Socrates, 307 AD2d 546). |In any event, defendant’s
contention lacks nmerit. The record establishes that defense counsel
made appropriate pretrial notions, sought relevant discovery and
preserved defendant’s right to raise defenses by filing a notice of
intent to offer psychiatric evidence, and defendant failed to
denonstrate that defense counsel |acked a legitimte reason for not
pursui ng such defenses (see People v Weeler, 249 AD2d 774, 775).

Def endant al so failed to denonstrate that there was any basis for

def ense counsel to request an independent autopsy (see generally id.;
Peopl e v Radtke, 152 Msc 2d 744). Finally, to the extent that
defendant relies upon matters outside the record in support of her
contention, those matters nust be raised by way of a notion pursuant
to CPL article 440 (see People v Lopez, 28 AD3d 234, 235, |v denied 7
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NY3d 758).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF ALBERTO C., JR

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

TI BET H , RESPONDENT- APPELLANT.

CHARLES J. GREENBERG BUFFALO, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR ALBERTO
C, JR

Appeal froman order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered February 22, 2011 in a proceedi ng pursuant to
Soci al Services Law 8 384-b. The order termnated the parental rights
of respondent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent contends on appeal that Fam |y Court
erred in granting the petition to term nate her parental rights based
on nental illness (see Social Services Law 8 384-b [4] [c]). W agree
with the court that petitioner established by clear and convincing
evi dence that respondent could not adequately care for her child by
presenting the testinony of a psychiatrist regardi ng respondent’s

mental illness (see Social Services Law 8 384-b [6] [c], [e]). The
expert testified that respondent was presently and for the foreseeable
future unable, by reason of her mental illness, to provide proper and

adequate care for the child (see Matter of Vincent E.D. G, 81 AD3d
1285, 1285, |v denied 17 NY3d 703). W further conclude that the
court did not err in refusing to hold a dispositional hearing. There
is no requirement that a separate dispositional hearing be held
followng a determ nation that a parent is incapable of caring for his
or her child based on nental illness (see id. at 1286).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KI M WRI GHT, RESPONDENT- APPELLANT.

VENZON LAW FI RM PC, BUFFALO ( CATHARI NE M VENZON OF COUNSEL), FOR
RESPONDENT- APPELLANT.

MELVIN M JELKS, 111, PETITI ONER- RESPONDENT PRO SE.

Appeal from an order of the Famly Court, Erie County (Debra L
G vens, A J.), entered June 14, 2011 in a proceeding pursuant to
Fam |y Court Act article 4. The order, anong other things, determ ned
that respondent willfully violated a child support order.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum By order entered June 14, 2011, Famly Court
confirmed the determ nation of the Support Mgi strate that respondent
had willfully violated a prior child support order and directed that
she be incarcerated if she did not pay certain arrears within two
weeks. The court issued a further order, entered June 29, 2011, in
whi ch the court concluded that respondent had paid the arrears and
i nposed no further sanction. Respondent appeals fromthe latter
order, but her sole contention, that the finding of a willful
violation of the order is not supported by the evidence, concerns the
order of June 14th. Although the appeal properly lies fromthe first
order (see Matter of Dakin v Dakin, 75 AD3d 639, 639-640, |v dism ssed
15 NY3d 905; see generally Matter of Huard v Lugo, 81 AD3d 1265, 1266,
I v denied 16 NY3d 710), respondent’s notice of appeal recites that the
appeal is taken fromthe second order. Nevertheless, in the absence
of any prejudice, we deemthe notice of appeal to be taken fromthe
first order (see generally Matter of Leach v Santiago, 20 AD3d 715,
716 n 1, |v denied 6 NY3d 702, 844), and we address her contention.

We note in addition that the appeal is not noot nerely because
respondent paid the arrears and no further sanction was inposed.

“[ E] nduring consequences potentially flow froman order” determ ning
that an individual willfully failed to obey a prior order (Matter of
Bi ckwi d v Duetsch, 87 Ny2d 862, 863). W conclude, however, that
respondent’s contention lacks nerit. “There is a presunption that a
respondent has sufficient nmeans to support his or her . . . mnor
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children . . ., and the evidence that respondent failed to pay support
as ordered constitutes ‘prima facie evidence of a willful violation® ”
(Matter of Christine L.M v Wodek K., 45 AD3d 1452, 1452, quoting
Famly Ct Act 8 454 [3] [a]). Consequently, the evidence that
respondent failed to pay support as set forth in the prior order to
whi ch she stipulated was sufficient to establish that she willfully
violated that prior order, which shifted the burden to her to submt
“some conpetent, credible evidence of [her] inability to make the
requi red paynents” (Matter of Powers v Powers, 86 NY2d 63, 70; see
Matter of Hunt v Hunt, 30 AD3d 1065, 1065). Respondent failed to
present evidence establishing that she made reasonable efforts to
obtai n gai nful enploynent to nmeet her support obligation, and she thus
failed to neet that burden (see Hunt, 30 AD3d at 1065; Matter of
Fallon v Fallon, 286 AD2d 389).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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ET AL., DEFENDANTS,
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SCUTARI, D.D.S., P.C , DEFENDANT- APPELLANT.

HANCOCK ESTABROCK, LLP, SYRACUSE (ASHLEY D. HAYES OF COUNSEL), FOR
DEFENDANT- APPELLANT.

GREENE & REID, PLLC, SYRACUSE ( EUGENE LANE OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A J.), entered August 5, 2011. The order denied the
noti on of defendant Pasqual e Scutari, Jr., D.D.S., individually and
doi ng business as Vitkus & Scutari, D.D.S., P.C, for summary
j udgment .

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries allegedly resulting fromthe mal practi ce of Pasqual e Scutari,
Jr., D.D.S., individually and doi ng business as Vitkus & Scutari,
D.D.S., P.C. (defendant). Plaintiff alleges that defendant was
negligent, inter alia, in failing to renove dental packing and/or
foreign material follow ng dental surgery. The surgery was perforned
in August 2000 and the action was commenced in Novenber 2008.

Def endant noved for sunmmary judgnent di sm ssing the conplaint agai nst
himon alternative grounds, i.e., that the action is tine-barred and

t hat defendant perforned the surgery in accordance with accepted
standards of dental practice. W conclude that Suprenme Court properly
deni ed defendant’s noti on.

First, defendant failed to neet his initial burden on that part
of the notion alleging that the action is tinme-barred. Were, as
here, a mal practice “action is based upon the discovery of a foreign
object in the body of the patient, the action may be commenced within
one year of the date of such discovery or of the date of discovery of
facts which woul d reasonably |ead to such discovery, whichever is
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earlier” (CPLR 214-a). It is undisputed that plaintiff discovered the
foreign object within one year of the comencenent of the action.
Furt her, defendant subm tted nedical records and other evidence
establishing that plaintiff made tinmely and persistent inquiries to
medi cal and dental professionals with respect to his condition
followi ng the surgery. Thus, defendant’s own subm ssions raise a
triable issue of fact whether plaintiff discovered facts that would
reasonably have led to the discovery of the foreign object nore than
one year prior to commencing the action (cf. Cooper v Edi nbergh, 75
AD2d 757, 757-758; see generally Wegand v Berger, 151 AD2d 343, 344-
345) .

Second, the court properly concluded that defendant failed to
meet his initial burden of establishing that he is entitled to
judgnment on the ground that the surgery was perfornmed in accordance
wi th accepted standards of dental practice. Defendant testified at
his deposition that he did not recall plaintiff’s surgery, and his
further deposition testinony concerning his general surgical
procedures is insufficient to establish that he did not depart from
appl i cabl e professional standards during plaintiff’'s surgery (see
Gushlaw v Roll, 290 AD2d 667, 670). In any event, even assum ng,
arguendo, that defendant net his initial burden, we conclude that the
affirmation of plaintiff’'s expert raised a triable issue of fact (see
Howard v Kennedy, 60 AD3d 905, 906).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CA 10-01871
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

M CHELLE L. DUKE, PLAI NTI FF- RESPONDENT,
\% ORDER

BRI AN A. DUKE, DEFENDANT- APPELLANT.

BRI AN A. DUKE, DEFENDANT- APPELLANT PRO SE.

MATTAR, D AGOSTI NO & GOTTLI EB, LLP, BUFFALO (JONATHAN SCHAPP OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (John F.
O Donnell, J.), entered March 25, 2010. The order anended a judgnent
of divorce.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-01856
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

WLLIAM M MJRRAY, CLAI MANT- APPELLANT,
\% ORDER

STATE OF NEW YORK AND NEW YORK STATE
THRUWAY AUTHORI TY, DEFENDANTS- RESPONDENTS.

COLLINS & COLLINS, LLC, BUFFALO (M CHAEL P. QUINN, JR, OF COUNSEL),
FOR CLAI MANT- APPELLANT.

MACDONALD & HAFNER, ESQS., BUFFALO (PHYLISS A. HAFNER OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Court of Clainms (Mchael E. Hudson,
J.), entered May 17, 2011 in a personal injury action. The order
denied the notion of claimant for |leave to file and serve a late
notice of claim

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at the Court of O ains.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

PATRI CK PROPERTI ES, LLC, AS A MEMBER OF 2900
TRANSI T ROAD, LLC, SU NG IN THE RI GHT OF 2900
TRANSI T ROAD, LLC, PLAI NTI FF- APPELLANT,

\% ORDER

KEVIN T. STOCKER, DEFENDANT,
AND WAYNE FELLE, DEFENDANT- RESPONDENT.

THE GARAS LAWFIRM LLP, BUFFALO (JOHN C. GARAS OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

WAYNE C. FELLE, P.C., WLLIAMSVILLE (WAYNE C. FELLE OF COUNSEL),
DEFENDANT- RESPONDENT PRO SE.

Appeal from an order of the Suprenme Court, Erie County (John A
M chal ek, J.), entered March 21, 2011. The order denied the notion of
plaintiff for |leave to renew

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated at Suprene
Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND MARTOCHE, JJ.

ROUTE 104 & ROUTE 21 DEVELOPMENT, | NC.
PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

CHEVRON U. S. A., INC., DEFENDANT- RESPONDENT,
ET AL., DEFENDANTS.

KNAUF SHAW LLP, ROCHESTER ( ALAN J. KNAUF OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (GRETA K. KOLCON OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, Wayne County (John B
Nesbitt, A. J.), entered February 18, 2011. The order, insofar as
appeal ed from dism ssed the conplaint agai nst defendant Chevron
US A, Inc.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied in
part and the conpl ai nt agai nst defendant Chevron U S. A, Inc. is
reinstated with respect to the clains under the Navigation Law.

Menorandum  Plaintiff comrenced this action seeking to recover
the costs of its renediation of subsurface oil and gasoline
contam nation di scovered prior to its purchase of the subject
property, asserting statutory and common-| aw causes of action.
Plaintiff purchased the subject property in April 2003 and shortly
t hereafter conveyed the property to a nonparty, and the renedi ation
occurred during plaintiff’s ownership of the property. Chevron
US A, Inc. (defendant) subsequently noved for summary judgnment
di sm ssing the conplaint against it, as the successor to Gulf QO
Corporation (@il f), which was the owner of two underground storage
tanks installed on the property in 1970. Defendant contends that
there was no proof that it or GQulf, as its predecessor in interest,
was a di scharger of petroleum products during their ownership of the

property.

We note at the outset that plaintiff has addressed only its
cl ai ms under the Navigation Law agai nst defendant on appeal, and thus
is deenmed to have abandoned its other clains agai nst defendant (see
Popolizio v Gty of Schenectady, 269 AD2d 670, 671; see generally
Ciesinski v Town of Aurora, 202 AD2d 984, 984). W agree with
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plaintiff that Suprene Court erred in granting defendant’s notion with
respect to the Navigation clains. Wth respect to the Navigation Law
8§ 181 (5) claimagainst defendant, the el enents of such a claimare
that the defendant caused or contributed to a discharge of petrol eum
and that no di scharge occurred during the period in which plaintiff
owned the property (see 1093 Goup, LLC v Canale, 72 AD3d 1561, 1562).
Here, defendant had the initial burden of establishing that it did not
cause or contribute to the contam nation of the property (see Nappi Vv
Hol ub, 79 AD3d 1110, 1112-1113). W conclude that defendant failed to
neet its burden by nmerely asserting that plaintiff had “no evi dence”

t hat defendant was a discharger. It is well settled that defendant
cannot establish its entitlenment to judgnent as a matter of law sinply
by pointing to gaps in plaintiff’s proof (see Baity v Ceneral Elec.
Co., 86 AD3d 948, 950; Orcutt v American Linen Supply Co., 212 AD2d
979, 980). The remmi ni ng Navi gati on Law cl ai m agai nst def endant seeks
contribution “fromany responsible party” (8 176 [8]), and we |ikew se
concl ude that defendant failed to neet its initial burden of
establishing that it was not a responsible party under that section.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-00399
PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JEFFREY MASTERSQON, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Frank P. Ceraci,
Jr., J.), entered January 24, 2011. The order determnm ned that
defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 10- 02077
PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

W LLI AM LONG, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, I NC., BUFFALO (SUSAN C. M NI STERO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered Septenber 2, 2010. The judgnent convicted
def endant, upon a nonjury verdict, of crimnal contenpt in the second
degree and stalking in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
after a nonjury trial, of crimnal contenpt in the second degree
(Penal Law 8§ 215.50 [3]) and stalking in the fourth degree (8 120.45
[2]). Defendant failed to preserve for our review his challenge to
the |l egal sufficiency of the evidence supporting the conviction
i nasmuch as he failed to renew his notion for a trial order of
di sm ssal after presenting evidence (see People v Hi nes, 97 NY2d 56,
61, rearg denied 97 Ny2d 678). W reject defendant’s further
contention that the verdict is against the weight of the evidence.
Viewi ng the evidence in light of the elenments of the crinmes in this
nonjury trial (see People v Danielson, 9 NY3d 342, 349), and affording
great deference to County Court’s credibility determ nations (see
People v Wite, 43 AD3d 1407, 1408, |v denied 9 NY3d 1010), we
conclude that the all eged deficiencies in the evidence are not so
substantial as to render the verdict against the weight of the
evi dence (see generally People v Bl eakley, 69 NY2d 490, 495).

W al so reject defendant’s contention that the court erred in its
Mol ineux ruling. It is well settled that evidence of a defendant’s
prior bad acts is adnmissible “to show (1) intent, (2) notive, (3)
know edge, (4) common schene or plan, or (5) identity of the
defendant,” where, as here, its probative value outweighs its risk of
prejudi ce to defendant (People v Al vino, 71 Ny2d 233, 242; see People
v Arafet, 13 NY3d 460, 465; People v Ventimglia, 52 Ny2d 350, 359).
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Def endant’ s prior behavior toward the conpl ai nant was adm ssible “to
expl ain the issuance of an order of protection, to establish the
defendant’s notive and intent in the comm ssion of the crines, and to
establish the conplainant’s state of mnd” (People v Mel endez, 8 AD3d
680, 681, |v denied 3 NY3d 741; see People v Morris, 82 AD3d 908, 908-

909, |v denied 17 Ny3d 808).

Def endant’ s contention that he was denied the right to effective
assi stance of counsel likewise is lacking in nerit. Defendant failed
to “denonstrate the absence of strategic or other legitinate
expl anations” for the failure of defense counsel to file a nore
t horough CPL 250.10 notice of intent to proffer psychiatric evidence
(People v Rivera, 71 Ny2d 705, 709). Upon our review of the record as
a whol e, we conclude that defense counsel provided neani ngful
representation (see generally People v Benevento, 91 Ny2d 708, 712;
People v Baldi, 54 Ny2d 137, 147).

Contrary to defendant’s remmining contention, the sentence is not
unduly harsh or severe. W note, however, that the certificate of
conviction incorrectly reflects that defendant was sentenced to a
t hree-year term of probation upon the conviction of stalking in the
fourth degree, a class B m sdenmeanor. The sentencing m nutes
establish that the court inposed a one-year term of probation upon
that count, to be served concurrently with the sentence of probation
i nposed on the remai ning charge. The certificate of conviction nust
t heref ore be anmended accordingly (see e.g. People v Carrasquillo, 85
AD3d 1618, 1620, |v denied 17 NY3d 814; People v Afrika, 79 AD3d 1678,
1680, |v denied 17 NY3d 791).

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court
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KA 09-01943
PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CURTI S PALMS, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (KRl STEN MCDERMOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ERI C T. SCHNEI DERVMAN, ATTORNEY GENERAL, ALBANY ( ROSEANN B. MACKECHN E
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered April 20, 2009. The judgnent convicted
def endant, upon his plea of guilty, of conspiracy in the second
degree, crimnal sale of a controlled substance in the second degree
(two counts), crimnal possession of a controlled substance in the
third degree (three counts) and resisting arrest.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-00975
PRESENT: SCUDDER, P.J., SMTH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JASON M MEDEN, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered April 12, 2011. The judgnment revoked
defendant’ s sentence of probation and inposed a sentence of
i mprisonment .

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnment is affirned, and the matter is remtted to
Ni agara County Court for resentencing in accordance with the foll ow ng
Menorandum  Def endant appeals from a judgnent revoking the sentence
of probation previously inposed and convicting himof violating the
terms and conditions of his probation. He was sentenced to a
determ nate term of incarceration of three years, to be foll owed by
three years of postrel ease supervision. W reject defendant’s
chall enge to the severity of the sentence, but we conclude that the
sentence inposed is illegal and cannot stand despite the failure of
ei ther defendant or the People to raise the issue in County Court or
on appeal (see People v Davis, 37 AD3d 1179, 1180, Iv denied 8 Ny3d
983). Defendant pleaded guilty to attenpted assault in the second
degree, a class E felony and, although he was convicted of rape in the
second degree in 2007, there is no indication in the record that he
was adj udi cated a second felony offender. Defendant therefore faced
an indetermnate termof incarceration ranging froma mninumof 1 to
3 years to a maximum of la to 4 years (see Penal Law § 70.00 [2] [e];
[3] [b]). However, the court erroneously inposed a sentence of a
determ nate termof three years. The certificate of conviction
correctly reflects that defendant was convicted of attenpted assault
in the second degree but it also reflects the illegal sentence. W
therefore nodify the judgnment by vacating the sentence inposed, and we



- 2- 773
KA 11-00975

remt the matter to County Court for resentencing.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CARLCS SANTI AGO, JR , DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DREW R DUBRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSS|I OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Thomas R
Morse, A.J.), rendered June 30, 2008. The judgrment convicted
def endant, upon a jury verdict, of sexual abuse in the first degree
(two counts) and unlawful inprisonnment in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the law and as a matter of discretion in the
interest of justice by reversing that part convicting defendant of
sexual abuse in the first degree under the fourth count of the
i ndi ctment and di sm ssing that count of the indictnment, and as
nodi fied the judgnment is affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, two counts of sexual abuse in the
first degree (Penal Law 8 130.65 [1]). Viewing the evidence in |ight
of the elenents of the crimes as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we reject defendant’s contention that the
verdict is against the weight of the evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). Although “an acquittal would not have
been unreasonabl e” (Dani el son, 9 NYy3d at 348), “[w] here, as here,
witness credibility is of paranount inportance to the determ nation of

guilt or innocence, [we] nust give ‘[g]reat deference . . . [to the
jury’s] opportunity to view the w tnesses, hear the testinony and
observe deneanor’ " (People v Harris, 15 AD3d 966, 967, |v denied 4

NY3d 831, quoting Bl eakley, 69 Ny2d at 495). Contrary to defendant’s
further contention, the testinony of the prosecution w tnesses was not

incredible as a matter of law, that is, it was not “ ‘inpossible of
bel i ef because it [was] manifestly untrue, physically inpossible,
contrary to experience, or self-contradictory’ ” (People v Garafolo,

44 AD2d 86, 88; see People v Runph, 93 AD3d 1346, 1347; People v
Wal | ace, 306 AD2d 802, 802-803).
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W reject defendant’s contention that County Court erred in
refusing to suppress the in-court identification by the victimon the
ground that it was based on an unduly suggestive photo array
identification procedure. Contrary to the People’s contention,
def endant preserved that contention for our review inasmuch as the
suppression court “specifically confronted and resolved [the] issue”
(Peopl e v Feingold, 7 Ny3d 288, 290). W conclude, however, that the
People net their initial burden of establishing the reasonabl eness of
the police conduct with respect to the photo array, and def endant
failed to neet his ultinmate burden of proving that the identification
procedure was unduly suggestive (see generally People v Chipp, 75 Ny2d
327, 335, cert denied 498 US 833).

Def endant failed to preserve for our review his further
contention that the indictnment is nultiplicitous (see CPL 470.05 [2]).
VW nevert hel ess exercise our power to review that contention as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). As the People correctly concede, the fourth count of the
i ndi ctment, charging sexual abuse in the first degree, nust be
di sm ssed because where, as here, “the evidence . . . shows a single,
uninterrupted attack in which the attacker gropes several parts of a
victim s body, the attacker may be charged with only one count of
sexual abuse” (People v Alonzo, 16 NY3d 267, 268). W therefore
nodi fy the judgnment accordingly.

Def endant contends that the court erred in sentencing himas a
second felony offender. At sentencing, defendant chall enged the prior
conviction from Pennsyl vani a sol ely upon the ground that he woul d have
been eligible to be adjudi cated a youthful offender upon the
conviction if it had occurred in New York but that such relief was not
avai l abl e in Pennsylvania. On appeal, however, he contends that the
Pennsyl vani a convi ction would not constitute a conviction in New York
because he was 15 years old at the time of conviction, and a 15-year-
old could not be convicted in New York of manslaughter in the second
degree, one of the offenses enconpassed by the Pennsyl vani a conviction
of nmurder in the third degree (see 18 Pa Cons Stat Ann § 2502 [c]).

The Court of Appeals has stated that, in order “[t]o determ ne
whether a foreign crime is equivalent to a New York felony[,] the
court nust exam ne the elenents of the foreign statute and conpare
themto an anal ogous Penal Law felony, for ‘[i]t is the statute upon
whi ch the indictrment was drawn that necessarily defines and nmeasures
the crime’ 7 (People v Gonzal ez, 61 NY2d 586, 589, quoting People v
A ah, 300 NY 96, 98). The Court added, however, that, “[a]s an
exception to the . . . rule [set forth in People v Qah, it has]
permtted a sentencing court to go beyond the statute and scrutinize
the accusatory instrunent in the foreign jurisdiction where the
statute renders crimnal not one act but several acts which, if
conmitted in New York, would in sone cases be felonies” and in others
woul d not constitute felonies (id. at 590). Preservation is required
when the defendant’s contention requires that the sentencing court
determ ne “whether a particular out-of-State conviction is the
equi val ent of a New York felony[, which] may invol ve production and
exam nation of foreign accusatory instrunments and, conceivably, the
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resolution of evidentiary disputes, all in the context of conparisons
with the law of other jurisdictions” (People v Samms, 95 Ny2d 52, 57).
That is the case here, inasnmuch as defendant contends that the

Pennsyl vani a convi cti on enconpasses several crinmes, sonme of which he
coul d not be convicted upon in New York. Inasnmuch as defendant fail ed
to contend before the sentencing court that the Pennsyl vania

convi ction woul d not constitute a conviction in New York based on his
age at the tinme of the crinmes, he failed to preserve his contention
for our review (see id.), and we decline to exercise our power to
reviewit as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CAF 11-00382
PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF ANDREW J. FOSTER,
PETI TI ONER- RESPONDENT,

\% ORDER

CANDI E A. FOSTER, RESPONDENT- APPELLANT.

JOHN G KOSLOSKY, ESQ., ATTORNEY FOR THE
CHI LDREN, APPELLANT.

JOHN G KOSLOSKY, ATTORNEY FOR THE CHI LDREN, UTI CA, APPELLANT PRO SE.
PAUL M DEEP, UTICA FOR RESPONDENT- APPELLANT.

COHEN & COHEN LLP, UTICA (RI CHARD COHEN OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal s froman order of the Fam |y Court, Oneida County (Louis
P. Ggliotti, A J.), entered January 31, 2011 in a proceedi ng pursuant
to Famly Court Act article 6. The order, anong other things, granted
petitioner primary physical custody of the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF TI OSHA J., TAMARI J., AND
KAVARI J.

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

KACHOYA H., RESPONDENT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU OF

BUFFALO, |INC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR TI CSHA
J., TAMARI J., AND KAMARI J.

Appeal from an order of the Famly Court, Erie County (Patricia
A. Maxwell, J.), entered Decenber 21, 2010 in a proceedi ng pursuant to
Soci al Services Law 8 384-b. The order termnated the parental rights
of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals froman order that, inter
alia, termnated her parental rights with respect to three of her
children on the ground of permanent neglect. W affirm It is
undi sputed that the nother cared for the oldest child for a period of
only 10 nonths followng the child s birth and that her tw n daughters
were renmoved at birth and were never returned to her care. Contrary
to the nother’s contention, petitioner net its burden of proving “by
cl ear and convincing evidence that it nmade diligent efforts to
encourage and strengthen the rel ationship between [the nother] and
[her] child[ren]” (Matter of Ja-Nathan F., 309 AD2d 1152; see Soci al
Services Law 8 384-b [7] [a]). The record establishes that petitioner
tailored services to her needs with respect to donmestic viol ence,
parenting, and substance abuse (see Matter of La Derrick J.W, 85 AD3d
1600, 1601, |v denied 17 NY3d 709; see generally Matter of Star Leslie
W, 63 NY2d 136, 142). Petitioner also established that the nother
failed to plan for the future of her children, although able to do so
(see La’Derrick J.W, 85 AD3d at 1601-1602). Although the nother
conpl eted a parenting and a donestic violence programand regularly
attended supervised weekly visitation with the children, she refused
to attend another domestic violence programafter the children's
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father assaulted her and damaged furniture and the interior of her
home. The nother also refused to attend recomrended drug treatnent;
failed to provide petitioner’s enpl oyees access to her hone, the
condition of which resulted in the renoval of her oldest child; and
failed to verify her incone.

The court properly determned that it was in the best interests
of the children to termnate the nother’s parental rights. In the
nearly three years fromthe date on which the petition was filed unti
the date on which the dispositional hearing was conducted, the nother
failed adequately to address the issues that caused the renoval of her
children (see Matter of Rachael N., 70 AD3d 1374, |v denied 15 NY3d
708). W have reviewed the nother’s renai ning contentions and
conclude that they are without nerit.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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CAF 11-01673
PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF VI OLETTE K

STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

SHEI LA E. K., RESPONDENT- APPELLANT.

CARA A. VWALDMVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.

ALAN P. REED, COUNTY ATTORNEY, BATH (CRAIG A. PATRI CK OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

CHRI STINE M VALKENBURGH, ATTORNEY FOR THE CHI LD, BATH, FOR VI OLETTE
K

Appeal froman order of the Famly Court, Steuben County (Joseph
W Latham J.), entered July 27, 2011 in a proceedi hg pursuant to
Fam |y Court Act article 10. The order, anobng other things, placed
the subject child in the custody of petitioner.

It is hereby ORDERED that said appeal is unaninously dism ssed
Wi t hout costs.

Menorandum In this proceeding pursuant to Fam |y Court Act
article 10, respondent nother appeals froman order, entered upon her
consent wi thout admi ssion, in which Fam |y Court, inter alia, placed
the subject child in petitioner’s custody upon a finding that the
not her neglected the child. The appeal nust be dism ssed. A party
may not appeal froman order entered upon that party’ s consent (see
Matter of Selena O, 84 AD3d 1648; Matter of Banmbi C., 238 AD2d 942,
942-943, |v denied 90 Ny2d 805). Moreover, because the nother never
noved to withdraw her consent to the entry of an order of fact-finding
of neglect w thout adm ssion, her contention that her consent was not
knowi ng, voluntary and intelligent is also not properly before us (see
Matter of Julia R, 52 AD3d 1310, 1311, |v denied 11 NY3d 709; cf.
Matter of Gabriella R, 68 AD3d 1487, 1487, |v dism ssed 14 NY3d 812).

W reject the nother’s further contention that her attorney was
ineffective in failing to nove to withdraw her consent to the entry of
t he neglect order. The nother “neither alleged nor denonstrated that
[ she] was actually prejudiced by any of counsel’s shortcom ngs. [Her]
contention that counsel was ineffective ‘is inperm ssibly based on
specul ation” ” (Matter of Mchael C., 82 AD3d 1651, 1652, |v denied 17
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NY3d 704).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

LEONARD M ENGLERT AND YVONNE ENGLERT,
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

GERALD W SCHAFFER, JR., ESQ, CELLINO &
BARNES, P.C., DEFENDANTS- APPELLANTS,

STEVEN BARNES, ESQ. , | ND VI DUALLY AND DO NG
BUSI NESS AS THE BARNES FIRM AS SUCCESSCRS | N
| NTEREST TO CELLI NO & BARNES, AND ROSS CELLI NG
| NDI VI DUALLY AND AS A PARTNER I N THE LAW FI RM
OF CELLI NO & BARNES, DEFENDANTS.

MARK R UBA, WLLIAMSVI LLE, FOR DEFENDANTS- APPELLANTS.

BURKE AND BURKE, ROCHESTER (PATRI CK J. BURKE OF COUNSEL), AND S.
ROBERT W LLI AMS, PLLC, SYRACUSE, FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (David
M chael Barry, J.), entered April 4, 2011 in a |legal nalpractice
action. The order denied in part defendants’ notion for summary
j udgnent .

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this | egal mal practice action,
and we previously dismssed all but the third cause of action for
breach of fiduciary duty (Englert v Schaffer, 61 AD3d 1362, rearg
deni ed 64 AD3d 1200). Suprenme Court granted in part the sumary
j udgnment notion of defendants by dism ssing the third cause of action
agai nst defendants Steven Barnes and Ross Cellino, but denied the
notion with respect to defendants Gerald W Schaffer, Jr., Esqg., and
Cellino & Barnes, P.C (defendants).

We reject defendants’ contention that summary judgnent in their
favor is required on the ground that plaintiffs could not establish
that they woul d have accepted a settlenment offer made in the
under | yi ng personal injury case if Schaffer had notified them of that
offer. \When the alleged negligence of defendant involves a failure to
communi cate a settlement offer, the plaintiff nust “denonstrate that,
but for the [defendant’s] all eged negligence, [plaintiff] would have
accepted the offer of settlenment and woul d not have sustai ned any
damages” (Magnacoustics, Inc. v Gstrol enk, Faber, Gerb & Soffen, 303
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AD2d 561, 562, |v denied 100 NY2d 511). Even assum ng, arguendo, that
defendants nmet their initial burden, we conclude that plaintiffs
raised a triable issue of fact whether they would have accepted the
settlement offer if Schaffer had pronptly communicated it to them (see
generally Alvarez v Prospect Hosp., 68 NY2d 320, 324).

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02510
PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

TIMOTHY T. JOHNSQON, AS PARENT AND NATURAL
GUARDI AN OF KYRELL JOHNSON, AN | NFANT,
PLAI NTI FF- APPELLANT,

\% ORDER

GENESEE MANAGEMENT, | NC., RURAL HOUSI NG

ACTI ON CORPCRATI ON, M G BUI LDI NG SYSTEMs, | NC.,
MONRCE | NSULATI ON AND GUTTER, I NC., AND

MONRCE | NSULATI ON AND GQUTTER, | NC., DO NG

BUSI NESS AS M G BUI LDI NG SYSTEMS, | NC.,
DEFENDANTS- RESPONDENTS.

CELLI NO & BARNES, P.C., BUFFALO (ELLEN B. STURM CF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM & COPPCLA LLC, ROCHESTER (ALl SON

M K. LEE OF COUNSEL), FOR DEFENDANTS- RESPONDENTS M G BUI LDI NG SYSTENMS,
I NC., MONRCE | NSULATI ON AND GUTTER, I NC., AND MONRCE | NSULATI ON AND
GQUTTER, I NC., DO NG BUSI NESS AS M G BUI LDI NG SYSTEMs, | NC.

PETRONE & PETRONE, P.C., WLLIAMSVILLE (JAMES HH COSGRIFF, 111, OF
COUNSEL), FOR DEFENDANT- RESPONDENT RURAL HOUSI NG ACTI ON CORPORATI ON.

TREVETT CRI STO SALZER & ANDOLI NA P. C., ROCHESTER (ERICA M DI RENZO OF
COUNSEL), FOR DEFENDANT- RESPONDENT GENESEE MANAGEMENT, | NC.

Appeal from an order of the Suprenme Court, Monroe County (Thonmas
A. Stander, J.), entered March 23, 2011 in a personal injury action.
The order granted the notions of defendants for sunmary judgnment and
di sm ssed the anmended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

SUSAN MURPHY, CLAI MANT- RESPONDENT,
\% ORDER

STATE OF NEW YORK, DEFENDANT- APPELLANT.
(CLAIM NO. 115287.)

SUGARVAN LAW FI RM LLP, SYRACUSE (DAVID C. BRUFFETT, JR , OF COUNSEL),
FOR DEFENDANT- APPELLANT.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (M CHELLE M DAvVOLI OF
COUNSEL), FOR CLAI MANT- RESPONDENT.

Appeal from an order of the Court of Clains (D ane L.
Fitzpatrick, J.), entered March 15, 2011 in a personal injury action.
The order sanctioned defendant for spoliation of evidence.

Now, upon reading and filing the stipulation w thdraw ng appeal
signed by the attorneys for the parties on May 21, 2012,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

TERRY CHECKSFI ELD, PLAI NTI FF- RESPONDENT,
\% ORDER

JOHN C. SI EDLI CKI, SR., DEFENDANT- APPELLANT.

BARTH SULLI VAN BEHR, BUFFALO ( SARAH P. RERA OF COUNSEL), FOR
DEFENDANT- APPELLANT.

KENNY & KENNY, PLLC, SYRACUSE (ERI N K. SKUCE OF COUNSEL), FOR
PLAI NTI1 FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County (Janes
P. Murphy, J.), entered July 14, 2011. The order, insofar as appeal ed
from denied the notion of defendant to dism ss the conplaint pursuant
to CPLR 3126.

Now, upon reading and filing the stipulation of discontinuance of
appeal signed by the attorneys for the parties on March 26, 2012,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND SCON ERS, JJ.

DONOVAN HUMPHREY, PLAI NTI FF- APPELLANT,
\% ORDER

EDWARD CAMPANY, ET AL., DEFENDANTS,
AND BEN PENNETTA, DEFENDANT- RESPONDENT.

ATHARI & ASSCCI ATES, LLC, UTICA (MO ATHARI OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

SLIWA & LANE, BUFFALO (STANLEY J. SLIWA OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Matthew
A. Rosenbaum J.), entered May 31, 2011 in a personal injury action.
The order, inter alia, granted the notion of defendant Ben Pennetta to
vi deot ape the deposition of plaintiff.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND SCON ERS, JJ.

IN THE MATTER OF NI COLE L. LOMHER,
PETI TI ONER- RESPONDENT,

\% ORDER

CHRI STOPHER A. EASTMAN, RESPONDENT- APPELLANT.

ADAM R. MATTESON, LOWI LLE, FOR RESPONDENT- APPELLANT.
LI ONEL LEE HECTOR, WATERTOMWN, FOR PETI TI ONER- RESPONDENT.

JOHN W HALLETT, ATTORNEY FOR THE CH LD, WATERTOWN, FOR ELI ZEBETH E.

Appeal from an order of the Fam |y Court, Jefferson County (D ana
D. Trahan, R ), entered January 24, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, granted
petitioner’s application to relocate to Maryland with the subject
chi I d.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Famly Court.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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KA 08-00219
PRESENT: SCUDDER, P.J., SM TH, CENTRA, AND FAHEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

QUI NTRELL JOE, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORIA M WM TE
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered August 31, 2007. The judgment
convi cted defendant, upon his plea of guilty, of crimnal possession
of a controlled substance in the second degree. The judgnment was
affirmed by order of this Court entered Septenber 30, 2011 (87 AD3d
1266), and def endant on Decenber 16, 2011 was granted | eave to appea
to the Court of Appeals fromthe order of this Court (18 NY3d 859),
and the Court of Appeals on May 8, 2012 reversed the order and
remtted the case to this Court for clarification of the basis of this
Court’s decision (___ Ny3d ___ [My 8, 2012]).

Now, upon remttitur fromthe Court of Appeals,

It is hereby ORDERED that, upon remttitur fromthe Court of
Appeal s, the judgnent so appeal ed fromis unani nously affirned.

Menorandum On a prior appeal (People v Joe, 87 AD3d 1266, revd
__Ny3d ___ [May 8, 2012]), we summarily affirnmed the judgnent
convi cting defendant of crimnal possession of a controlled substance
in the second degree (Penal Law § 220.18 [1]). Defendant’s sole
contention was that his sentence was unduly harsh and severe. In
reversing our order, the Court of Appeals concluded that it was
inpermssible for this Court to affirmthe judgnent summarily “w thout
i ndi cating whether [we] relied on the waiver [of the right to appeal]

or determ ned that the sentencing claimlacked nerit” (Joe, __ NY3d
at ). The Court remtted the matter to this Court “for
clarification of the basis of [our] decision” (id. at __ ).

Upon rem ttitur, we conclude that defendant’s waiver of the right
to appeal is invalid inasnmuch as the mnimal perfunctory inquiry nade
by Suprenme Court was “insufficient to establish that the court
‘engage[ d] the defendant in an adequate colloquy to ensure that the
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wai ver of the right to appeal was a know ng and voluntary choice ”

(People v Brown, 296 AD2d 860, |v denied 98 Ny2d 767; see People v
Ham | ton, 49 AD3d 1163, 1164). W further conclude, however, that the
sentence is not unduly harsh or severe.

Entered: June 8, 2012 Frances E. Caf arel

Cerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, AND LI NDLEY, JJ.

IN THE MATTER OF MARK C. POLONCARZ, | NDI VI DUALLY
AND AS COWTROLLER OF ERI E COUNTY,
PLAI NTI FF- PETI TI ONER- APPELLANT,

\% ORDER

CHRI STOPHER C. COLLINS, COUNTY EXECUTI VE OF

ERI E COUNTY, ERI E COUNTY LEQ SLATURE, DANIEL M
KGzuB, TI MOTHY M KENNEDY, BARBARA

M LLER-W LLI AM5, RAYMOND W WALTER, DI NO J.
FUDCLI, MARIA R VHYTE, BETTY JEAN GRANT,
THOVAS J. MAZUR, CHRI STINA W BOVE, KEVIN R
HARDW CK, LYNN M MARI NELLI, LYNNE M DI XON,
JOHN J. M LLS, THOVAS A. LOUGHRAN AND EDWARD A.
RATH, 111, AS DULY ELECTED LEGQ SLATORS

CONSTI TUTI NG THE ERI E COUNTY LEG SLATURE,
GREGORY G GACH, ERI E COUNTY DI RECTOR OF BUDGET
AND MANAGEMENT, AND COUNTY OF ERIE,

DEFENDANTS- RESPONDENTS- RESPONDENTS.

JEROVE D. SCHAD, W LLI AMSVI LLE, FOR PLAI NTI FF- PETI TI ONER- APPELLANT.

HARRI S BEACH PLLC, PITTSFORD (A. VI NCENT BUZARD OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS- RESPONDENTS CHRI STOPHER C. COLLINS, COUNTY
EXECUTI VE OF ERI E COUNTY, GREGORY G GACH, ERI E COUNTY DI RECTOR OF
BUDGET AND MANAGEMENT, AND COUNTY OF ERIE.

BENNETT, DI FI LI PPO & KURTHALTS, LLP, HOLLAND ( RONALD P. BENNETT OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS- RESPONDENTS JOHN J. M LLS,
RAYMOND W WALTER, DI NO J. FUDOLI, KEVIN R HARDW CK, LYNNE M DI XON
AND EDWARD A. RATH, I11.

LAW OFFI CE OF SHAWN P. MARTI N, WEST SENECA (SHAWN P. MARTIN OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS- RESPONDENTS ERI E COUNTY

LEG SLATURE, DANIEL M KOZUB, TIMOTHY M KENNEDY, BARBARA M LLER-
WLLIAM5, MARI A R VWHYTE, BETTY JEAN GRANT, THOMAS J. MAZUR, CHRI STI NA
W BOVE, LYNN M NMNARI NELLI AND THOVAS A. LOUGHRAN.

Appeal from a judgnment (denomnmi nated order) of the Suprene Court,
Erie County (Gerald J. Whalen, J.), dated Novenber 19, 2010 in a
decl aratory judgnent action/CPLR article 78 proceeding. The judgnent
di sm ssed the conplaint/petition (denom nated petition).

Now upon reading and filing the stipulations of discontinuance of
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appeal signed by the attorneys for the parties on Decenber 21, 2011
and January 23, 2012,

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
Wi t hout costs upon stipul ation.

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND MARTOCHE, JJ.

Rl CHARD HANN, RI TA HANN
PLAI NTI FFS- RESPONDENTS,
ET AL., PLAI NTI FF

\% MVEMORANDUM AND ORDER

STEPHEN R BLACK AND J&R SCHUGEL
TRUCKI NG, | NC., DEFENDANTS- APPELLANTS

RUSSO, KEANE & TONER, LLP, NEWYORK CITY (NAOM M TAUB OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

FARACI LANGE, LLP, ROCHESTER (CAROL A. MCKENNA OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Ontario County
(Frederick G Reed, A J.), entered Decenber 22, 2010 in a persona
injury action. The order granted the notion of plaintiffs Richard
Hann and Rita Hann, struck the answer of defendants and granted
Ri chard Hann and Rita Hann partial summary judgnment on the issue of
liability.

It is hereby ORDERED that the order so appealed fromis affirned
wi t hout costs.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by R chard Hann (plaintiff) when the tractor
trailer driven by himcollided with a tractor trailer driven by
def endant Stephen R Bl ack and owned by defendant J&R Schugel
Trucking, Inc. (J&R Schugel). Defendants contend on appeal that
Suprene Court erred in granting the notion of plaintiffs-respondents
(plaintiffs) to strike defendants’ answer pursuant to CPLR 3126 (3)
based, inter alia, on their failure to conply with a prior order
directing Black to be produced for a deposition, and for partia
summary judgnent on liability. W reject that contention.

We are conpelled to note at the outset that Black left the
enpl oyment of J&R Schugel in October 2007 and that the accident
occurred in | ate January 2007, and thus the decision of the dissent is
based upon the well-established principle that a party nay not be
conpel l ed to produce a former enpl oyee for a deposition (see McGowan v
East man, 271 NY 195, 198). W of course acknow edge the validity of
that principle. W do not rely upon it, however, because defendants,
who were represented by the sanme counsel, raised no such contention in
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opposition to the notion, nor indeed is that contention raised for the
first tinme on appeal, which in any event woul d be inproper (see
C esinski v Town of Aurora, 202 AD2d 984, 985).

W reject the dissent’s position that the issue of control was
rai sed by defense counsel during the proceedings. In opposition to
plaintiffs’ notion to strike the answer, defendants’ attorney raised
the issue of control of Black as a basis for determ ning that J&R
Schugel’s failure to produce himwas not willful or contumacious.

Def endants’ attorney did not argue that J&R Schugel had no | ega
obligation to produce himfor a supplenental deposition because it no
| onger enpl oyed Bl ack. Rather, J&R Schugel inplicitly concedes its
control over Black by virtue of its contention on appeal that it was
ready and willing to produce Bl ack at a second deposition but was
unable to locate him |ndeed, defendants’ attorney expressly stated
in his opposing affirmation that Black woul d be produced “directly
before the trial.” Furthernore, contrary to the position taken by the
di ssent, we do not view the representation of Black and J&R Schugel by
t he same counsel as an arrangenent of convenience. At the tinme of his
ori ginal deposition, Black was not enployed by J&R Schugel, yet the
transcri pt of that deposition establishes that there was one attorney

of record for both defendants. In a letter to Black, dated after the
court had ordered a suppl enental deposition, the attorney of record
stated that he was working “on the defense of your case.” Moreover,

when the court denied plaintiffs’ renewed notion for sumrary judgnent,
it also ordered that “[d] efendants shall produce Stephen R Bl ack” for
a suppl enental deposition (enphasis added), and we note that J&R
Schugel did not appeal fromthat part of the order (see generally CPLR
5501 [a] [1]). Parties “to a civil dispute are free to chart their
own litigation course” (Mtchell v New York Hosp., 61 Ny2d 208, 214),
and “may fashion the basis upon which a particular controversy will be
resolved” (Cullen v Naples, 31 Ny2d 818, 820). W see no reason to
reach the issue, raised sua sponte by the dissent (see CB Richard
Ellis, Buffalo, LLC v DR Watson Hol dings, LLC, 60 AD3d 1409, 1410),
whet her J&R Schugel had control over Bl ack.

We thus turn to the nerits of the contentions raised by the
parties on appeal. “It is well settled that ‘[t]rial courts have
broad discretion in supervising disclosure and, absent a clear abuse
of that discretion, a trial court’s exercise of such authority shoul d
not be disturbed ” (Carpenter v Browning-Ferris Indus., 307 AD2d 713,
715). W have “repeatedly held that the striking of a pleading is
appropriate only where there is a clear showing that the failure to
conply with discovery demands is willful, contumacious, or in bad
faith” (Perry v Town of Ceneva, 64 AD3d 1225, 1226 [internal quotation
marks omtted]). “Once a noving party establishes that the failure to
conply with a disclosure order was wi |l ful, contunacious or in bad
faith, the burden shifts to the nonnoving party to offer a reasonabl e
excuse” (WLJEFF, LLC v United Realty Mgt. Corp., 82 AD3d 1616, 1619).
Contrary to defendants’ contention, plaintiffs met that initia
burden, “thereby shifting the burden to defendant[s] to offer a
reasonabl e excuse” (Hill v Cberoi, 13 AD3d 1095, 1096). Here, the
court’s determnation “[t]hat the conduct of [defendants] was w | ful
and contumaci ous could be inferred fromtheir failure to conply” with
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an order to produce Black for a deposition, along with their
protracted delay in providing a response to plaintiffs’ demands for

t he di scl osure of photographs of the accident scene (Leone v Esposito,
299 AD2d 930, 931, I|v disnmissed 99 NY2d 611; see Kopin v WAl - Mart
Stores, 299 AD2d 937, 937-938).

We further conclude that defendants failed to nmeet their burden
of offering a reasonabl e excuse for failing to conply with the court’s
order to produce Black for a deposition or to provide the photographs
of the accident scene in a tinmely manner (see Hill, 13 AD3d at 1096).
J&R Schugel contends that it could not conply with the order to
produce Bl ack because it was unable to |locate him However, “[t]he
fact that [a defendant’s] whereabouts are unknown is no bar to
plaintiffs requested sanction” of striking defendants’ answer (Reidel
v Ryder TRS, Inc., 13 AD3d 170, 171), and in any event J&R Schugel
“of fered insufficient proof of a good faith effort to |ocate” Bl ack
(Mason v MTA N Y. Cty Tr., 38 AD3d 258; see Reidel, 13 AD3d at 171).

Def endants contend for the first tine on appeal that plaintiffs
were not prejudiced by defendants’ conduct, and thus that contention
is not properly before us (see Ciesinski, 202 AD2d at 985). Finally,
def endants’ contention that the court based its determ nation on
inperm ssible credibility determ nations is not properly before us
because it is raised for the first time in defendants’ reply brief
(see generally Matter of State of New York v Zi mrer [appeal No. 4], 63
AD3d 1563; Turner v Canale, 15 AD3d 960, 961, |v denied 5 NY3d 702).

Al'l concur except CeNTRA and CarRnE, JJ., who dissent and vote to
nodi fy in accordance with the foll ow ng Menorandum W respectfully
di ssent in part inasmuch as we cannot agree with our coll eagues that
Suprenme Court did not abuse its discretion in granting the notion of
plaintiffs-respondents (plaintiffs) to strike defendants’ answer
pursuant to CPLR 3126 (3) and for partial sunmary judgnment on
liability.

Initially, we note that, in Cctober 2007, defendant Stephen R
Bl ack | eft the enploynment of the trucking conpany owned by defendant
J&R Schugel Trucking, Inc. (J& Schugel). The accident had occurred
on January 26, 2007, and plaintiffs commenced this action on Decenber
19, 2008. Black was initially deposed on July 21, 2009 and testified
that he was no | onger enployed by J&R Schugel. Thus, plaintiffs were
adequately infornmed well before trial that Black was no | onger under
the control of J&R Schugel (see Schneider v Melmarkets Inc., 289 AD2d
470, 471). 1t is well settled that a party may not be conpelled to
produce a former enployee for a deposition (see McGowan v Eastnan, 271
NY 195, 198). Here, plaintiffs made no effort - except to conpel J&R
Schugel to produce a party over whomit had no control - to conduct a
further deposition of Black, although plaintiffs and J&R Schugel were
equal |y apprised of his whereabouts by Black hinself, at his first
deposition (see Schneider, 289 AD2d 470).

Plaintiffs’ msguided effort to conpel J&R Schugel to produce
Black led to a notion by plaintiffs for |leave to renew a notion for
partial summary judgnent on negligence, based on Black’ s origina
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deposition testinony. That notion, as well as a notion by the third
plaintiff, resulted in an order signed on May 18, 2010, which denied
plaintiffs’ notions and provided that “[d] efendants shall produce
Stephen R Black on the earliest possible date for a further

deposi tion concerning Defendants’ January 6, 2010 Suppl enent al
Response to Notice for Discovery and Inspection.” That order was
patently inappropriate on its face in that it required one defendant,
J&R Schugel, to produce a codefendant over whomit had no control.

The order went nuch further than sinply requiring J& Schugel to use
its “best efforts” to produce Black (M5 Partnership v Wal-Mart Stores,
273 AD2d 858, 858). Contrary to the majority’s position, J&R Schuge
specifically raised its lack of control over Black when it opposed
plaintiffs’ notion. Indeed, we have no difficulty concluding that J&R
Schugel s statenment that “[i]t had no clue nor should it be charged

wi th know edge of [Black’s] current whereabouts as he is nerely an
owner/operator of a truck on dispatch to [J&R] Schugel, not an

enpl oyee under their control” nore than adequately raises the issue.
Addi tionally, counsel for J&R Schugel specifically raised the issue at
oral argument of plaintiffs’ notion to strike defendants’ answer when,
in responding to the court’s query whether Black was still enployed by
J&R Schugel, counsel stated, “He was never actually enployed by them
He’s an owner/operator of a truck. So we actually tried to find out
fromJ&R Schugel if they knew where he was and he’s not an actua

enpl oyee so that made it nore difficult as well.” Thus, the majority
incorrectly asserts that it is raised “sua sponte” herein. Mbreover,
even if the issue had not been raised in opposition to plaintiffs’
notion, the fact of the nmatter is that the order of May 18, 2010
conpel ling J&R Schugel to produce a fornmer enployee - who was al so a
codefendant - was unlawful in that the court was w thout power to

i ssue such an order (see McCGowan, 271 NY at 198; Zappol o v Put nam
Hosp. Cir., 117 AD2d 597; Holloway v Cha Cha Laundry, 97 AD2d 385;
Sparacino v City of New York, 85 AD2d 688; Frankel v French &

Pol yclinic Med. School & Health Cr., 70 AD2d 947).

The majority also incorrectly concludes that the issue was not
rai sed on appeal. In any event, such an error of law is reviewable
“ ‘despite the fact that it is raised for the first tinme on appea
i nasmuch as [plaintiffs] could not have opposed that contention by
factual showi ngs or |egal countersteps before [the court]’” ” (Britt v
Buf falo Mun. Hous. Auth., 48 AD3d 1181, 1182; see Oramv Capone, 206
AD2d 839, 840). The lack of an enploynent rel ationship between J&R
Schugel and Bl ack, and therefore the lack of control, is undisputed
and apparent fromthe face of the record. Thus, the reality of the
situation is that the majority has concluded that J&R Schugel ' s answer
shoul d be stricken and that plaintiffs are entitled to partial sunmary
judgnment on liability because J&R Schugel failed to conply with an
order that, at least with respect to J&R Schugel, the court had no
power to issue (see McGowan, 271 NY at 198).

The majority al so concludes that J&R Schugel “inplicitly concedes
its control over Black by virtue of its contention on appeal that it
was ready and willing to produce Black at a second deposition but was
unable to locate him” However, we are unable to conclude that a
party’s good faith attenpts to conmply with an unlawful order should be
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used thereafter as a sword to strike down a patently neritorious
contention regarding the unlawful ness of the order in the first
instance. The majority further concludes that parties to a civil

di spute are “ ‘free to chart their own litigation course.” " W
hardly view J&R Schugel as having been “free” to chart its own
[itigation course when it was restricted by an order that the majority
recogni zes was nade in error as a matter of |aw

Al t hough we acknow edge that Bl ack and J&R Schugel Trucki ng were
represented by the sanme counsel, we surm se that such an arrangenent
was no doubt the product of a cost-saving decision made by the
i nsurance carrier rather than a cal cul ated deci sion of J&R Schugel to
seal its fate by linking itself to a former enpl oyee over whomit had
no control. The mpjority fails to provide any authority for the
proposition that the answer of one defendant can be stricken based on
a codefendant’s nonconpliance with an order - which is precisely what
the majority has approved here. Reidel v Ryder TRS, Inc. (13 AD3d
170, 171), relied upon by the majority, involves the striking of the
answers of two defendants whose whereabouts were unknown - not the
answer of a codefendant that had no control over the nonconpliant
party. Although plaintiffs were free to use contenpt proceedi ngs or a
warrant of conmmtnent and arrest to secure Black’s presence at the
further deposition, they failed to pursue those renedi es (see
Mer el stein v Kal ker, 294 AD2d 413, 414; Quintanilla v Harchack, 259
AD2d 681, 682).

Mor eover, in evaluating whether to strike the answer of one of
two or nore defendants, “[it] is incunbent upon the trial court to
protect the rights of any innocent party whose cause of action or
defense woul d be unfairly inpaired by the inposition of a CPLR 3126
penal ty on anot her, contumacious party” (Quintanilla, 259 AD2d at
682). Indeed, cases in which a court refuses, even if only
conditionally, to strike a codefendant’s answer where the adverse
i npact would fall nost heavily upon the remaining defendant that is
vicariously liable under Vehicle and Traffic Law 8 388 are | egion (see
e.g. Mernelstein, 294 AD2d 413; Quintanilla, 259 AD2d at 682; Magee v
City of New York, 242 AD2d 239; Gonzalez v National Car Rental, 178
AD2d 116; Briley v Mrriseau, 99 AD2d 524; Di G antomaso v Kreger
Truck Renting Co., 34 AD2d 964; Rozakis v Tilo Co., 32 AD2d 930;
Rogoni a v Ferguson, 52 Msc 2d 298).

An identical factual setting was presented in Mernel stein (294
AD2d 413), where the forner enployee/driver refused to cooperate in
defendi ng the action against hinmself and his forner enployer, a
codefendant. The Second Departnent concluded that Suprene Court erred
in granting plaintiff’s notion to strike the answer of the forner
enpl oyee/ driver and that the nore appropriate sanction was to preclude
himfromoffering evidence on his own behalf at trial unless he
appeared for an exam nation before trial no later than 30 days prior
to trial (id. at 414).

| nsof ar as the photographs of the accident scene are concerned,
after Black testified on July 21, 2009 with respect to their existence
and potential |ocation, plaintiffs made a specific request for themon



- 6- 1388
CA 11-01042

Sept enber 15, 2009 and they were produced | ess than four nonths |ater,
on January 6, 2010. The trial was schedul ed for Decenber 1, 2010.
Thus, plaintiffs had possession of the photographs for nearly a year
before the trial date. It is also of no snmall significance to our
anal ysis that plaintiffs never noved for or obtained an order

conpel ling the production of the photographs. Although in February
2009 plaintiff served boilerplate demands for the production of

phot ographs, it was not until Black’s exam nation before trial in July
2009 that it was confirned that he took photos at the accident scene.
As noted, J&R Schugel produced those photos in their entirety within
four months of plaintiffs’ specific letter request therefor.

Addi tionally, although plaintiffs claimprejudice fromthe del ay
i n produci ng the photos, Black was deposed on July 21, 2009 and
plaintiffs did not nake a witten request for the specific photos
identified by Black until Septenber 15, 2009. This was four days
after plaintiffs initially noved for partial sunmary judgnent on the
i ssue of negligence on Septenber 11, 2009, and approximtely two
nmont hs after Black’s deposition. Plaintiffs made no attenpt to obtain
an extension of the scheduling order, which contained a cut-off date
for the filing of summary judgnent notions. Further, plaintiffs claim
t hat the phot ographs belied Black’s deposition testinony that, at the
time of the accident, it was sunny and the road was dry. However,
Bl ack testified at his deposition that at the scene of the accident
“[t]he road conditions changed fromI| would say fromdry to at | east

t hree seconds before the accident to wet.” Thus, it cannot be said
that the availability of the photos at the tine of plaintiffs sunmary
j udgnment notion would have elimnated all issues of fact in

plaintiffs’ favor such that plaintiffs were substantively prejudi ced
by the delay in disclosure. Here, there has been conplete, albeit
bel ated, conpliance with plaintiffs’ demand for photographs.

CPLR 3126 provides that, when a party refuses to obey an order to
di sclose or fails to disclose information that the court finds ought
to have been disclosed, “the court may nake such orders with regard to
the failure or refusal as are just” (enphasis added). W concl ude
that, under the circunstances, it was unjust and an abuse of
di scretion for the court to invoke the extrenme and drastic penalty of
stri king defendants’ answer (see Greene v Miullen, 70 AD3d 996, 996-
997). The nore appropriate renmedy with respect to the failure of
Bl ack to appear for a further deposition is to preclude Black from
of fering evidence on his own behalf at trial unless he appears for a
further deposition no later than 30 days prior to trial (see
Mermel stein, 294 AD2d at 414). The nore appropriate renmedy for J&R
Schugel s delay in producing the photographs is to i npose a nonetary
sanction. Plaintiffs have the photographs, and the matter should
proceed to trial in accordance with the paranount goal of resolving
cases on their nmerits (see Mroner v Gty of New York, 79 AD3d 1106,
1107) .

We therefore would nodify the order by reinstating the answer and
granting plaintiffs’ notion to the extent of precluding Black from
of fering evidence on his own behalf at trial unless he appears for a
further deposition no later than 30 days prior to trial and by



-7- 1388
CA 11-01042

directing that J&R Schugel pay plaintiffs the sumof $1,250 as a
sanction for the delay in producing the photographs.

Entered: June 8, 2012 Frances E. Cafarell
Cerk of the Court
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2012.)

MOTI ON NO. (296/12) CA 11-01257. -- ELLEN J. GALLAGHER,

PLAI NTI FF- RESPONDENT- APPELLANT, V EDWARD R GALLAGHER,

DEFENDANT- APPELLANT- RESPONDENT. (APPEAL NO. 1.) -- Motion for leave to
appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P., CARN

LI NDLEY, SCONI ERS, AND MARTOCHE, JJ. (Filed June 8, 2012.)

MOTI ON NO (300/12) TP 11-01956. -- IN THE MATTER OF PUTNAM COVPANI ES,
DA NG BUSI NESS AS ACORN MARKETS, INC., PETITIONER, V NIRAV R SHAH, MD.,
MP.H , COMW SSI ONER, NEW YORK STATE DEPARTMENT OF HEALTH, RESPONDENT. - -

Motion for |eave to appeal to the Court of Appeals denied. PRESENT:
CENTRA, J.P., CARNI, LINDLEY, SCONI ERS, AND MARTOCHE, JJ. (Filed June 8,

2012.)

MOTI ON NO (313/12) CAF 11-00708. -- IN THE MATTER OF JOHN B. AND SHAWN B.
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, PETI TI ONER- RESPONDENT; JULIE W,

RESPONDENT- APPELLANT. -- Mbdtion for reargunent denied. PRESENT: SCUDDER



P.J., SMTH, CARNI, AND SCON ERS, JJ. (Filed June 8, 2012.)

MOTI ON NO. (317/12) CA 11-01301. -- JASON BURLEW ET AL., PLAINTIFFS, AND
Rl CHARD KATCHUK, PLAI NTI FF- RESPONDENT, V TALI SMAN ENERGY USA | NC. ,
DEFENDANT- APPELLANT. (APPEAL NO. 1.) -- Motion for | eave to appeal to the
Court of Appeals denied. PRESENT: SMTH, J.P., CARNI, LINDLEY, AND

SCONI ERS, JJ. (Filed June 8, 2012.)

MOTI ON NO. (318/12) CA 11-01302. -- JASON BURLEW ET AL., PLAINTIFFS, AND
Rl CHARD KATCHUK, PLAI NTI FF- RESPONDENT, V TALI SMAN ENERGY USA | NC. ,
DEFENDANT- APPELLANT. (APPEAL NO. 2.) -- Modtion for | eave to appeal to the
Court of Appeals denied. PRESENT: SMTH, J.P., CARNI, LINDLEY, AND

SCONI ERS, JJ. (Filed June 8, 2012.)

MOTI ON NO (351/12) CA 11-01884. -- EKLECCO NEWCO, LLC, PLAI NTI FF-
APPELLANT, V Q OF PALI SADES, LLC, DO NG BUSI NESS AS QDOBA MEXI CAN GRILL,
AND ROBERT A. LYON, DEFENDANTS- RESPONDENTS. (APPEAL NO. 1.) -- Mtion to

nodi fy menorandum and order denied. PRESENT: CENTRA, J.P., FAHEY,

LI NDLEY, SCONI ERS, AND MARTCCHE, JJ. (Filed June 8, 2012.)

MOTI ON NO. (372/12) CA 11-02147. -- OPHELI A KWEH, AS GUARDI AN OF THE PERSON
AND PROPERTY OF JOHN KWEH, AND OPHELI A KWEH, PLAI NTI FF- RESPONDENT, V

CHRI STOPHER C. EDMUNDS, PATRI CK D. SAMPSQON, SKI NNER SALES, | NC.,
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DEFENDANTS- APPELLANTS, ET AL., DEFENDANT. (ACTION NO 1.) OPHELI A KWEH,
AS ADM NI STRATRI X OF THE ESTATE OF SAMPSON KWEH, DECEASED,

PLAI NTI FF- RESPONDENT, V CHRI STOPHER C. EDMUNDS, PATRI CK D. SAMPSQON, SKI NNER
SALES, | NC., DEFENDANTS- APPELLANTS, ET AL., DEFENDANT. (ACTION NO. 2.)

PHI LI P KMEH, PLAI NTI FF- RESPONDENT, V CHRI STOPHER C. EDMUNDS, PATRI CK D.
SAMPSQON, SKI NNER SALES, | NC., DEFENDANTS- APPELLANTS, ET AL., DEFENDANT.
(ACTION NO. 3.) KADRA DAYOW AS ADM NI STRATRI X OF THE ESTATE OF MOHAMED
DAYOW DECEASED, PLAI NTI FF- RESPONDENT, V OPHELI A KWEH, AS ADM NI STRATRI X OF
THE ESTATE OF JUTY KWEH, DECEASED, DEFENDANT, PATRI CK D. SAMPSON AND

CHRI STOPHER C. EDMUNDS, DEFENDANTS- APPELLANTS. (ACTION NO 4.) KADRA
DAYOW AS ADM NI STRATRI X OF THE ESTATE OF MOHAMED DAYOW DECEASED,

PLAI NTI FF- RESPONDENT, V SKI NNER SALES, | NC., DEFENDANT- APPELLANT. (ACTI ON
NO. 5.) -- Mdtion for reargunment or |eave to appeal to the Court of Appeals
deni ed. PRESENT: SCUDDER, P.J., CENTRA, CARNI, LINDLEY, AND MARTCCHE, JJ.

(Filed June 8, 2012.)

KA 10-02099. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V KATI SHA
BEATY, DEFENDANT- APPELLANT. -- Resentence unani nously affirnmed. Counsel’s
notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Resentence of Erie County Court, M chael F.
Pietruszka, J.). PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOITO, AND

SCONI ERS, JJ. (Filed June 8, 2012.)

11



KAH 10-01329. -- THE PECPLE OF THE STATE OF NEW YORK EX REL. DELANO BROWN\,
PETI TI ONER- APPELLANT, V NEW YORK STATE DEPARTMENT OF CORRECTI ONAL SERVI CES,
RESPONDENT- RESPONDENT. -- Judgnent unani nously affirmed. Counsel’s notion
to be relieved of assignnment granted (see People v Crawford, 71 AD2d 38
[1979]). (Appeal from Judgnent of Suprene Court, Wom ng County, Mark H.
Dadd, A.J. - Habeas Corpus). PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

PERADOTTO, AND SCONIERS, JJ. (Filed June 8, 2012.)

KA 11-00999. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V M CHAEL
J. CANTI NERI, DEFENDANT- APPELLANT. -- Judgnent unani nously affirnmed.
Counsel s notion to be relieved of assignnment granted (see People v
Crawford, 71 AD2d 38 [1979]). (Appeal from Judgnent of Steuben County
Court, Joseph WIlliamLatham J. - Crimnal Possession of a Controlled
Substance, 5th Degree). PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOITO,

AND SCONIERS, JJ. (Filed June 8, 2012.)

KAH 11-00663. -- THE PEOPLE OF THE STATE OF NEW YORK EX REL., DAVI D GARCI A,
PETI TI ONER- APPELLANT, V MARK BRADT, SUPERI NTENDENT, ATTI CA CORRECTI ONAL
FACI LI TY, RESPONDENT- RESPONDENT. -- Judgnent unani nmously affirned.

Counsel s notion to be relieved of assignnment granted (see People v
Crawford, 71 AD2d 38 [1979]). (Appeal from Judgment of Suprene Court,
Wom ng County, Mark H Dadd, A J. - Habeas Corpus). PRESENT: SCUDDER,

P.J., CENTRA, FAHEY, PERADOITO AND SCONI ERS, JJ. (Filed June 8, 2012.)
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