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Appeal from a judgment of the Suprenme Court, Cayuga County
(Joseph D. Valentino, J.), entered April 26, 2011 in a proceeding
pursuant to CPLR article 78. The judgnent dism ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the | aw wi thout costs, the petitionis
granted, and the matter is remtted to respondent for further
proceedi ngs in accordance with the follow ng Menorandum Petitioner
commenced this CPLR article 78 proceedi ng chall enging the issuance of
a negative declaration of environmental significance with respect to
t he proposed denolition of a building and the subsequent transfer of
the property and construction of a performng arts center. Petitioner
chal I enged the negative declaration on the ground that respondent
failed to take the requisite hard | ook at environnmental inpact,
i nproperly deferred resolution of environnmental concerns until after
denolition, and inproperly anended the negative declaration and the
notice of determ nation of non-significance. W conclude that Suprene
Court erred in dismssing the petition and instead shoul d have granted
it.

W agree with petitioner that the negative declaration was
i nproper inasmuch as it identified the potential for a significant
adverse environnental inpact resulting fromthe project. Respondent
recogni zed that additional environnmental nonitoring of the property
after denolition was reconmended because of the possibility of
contami nants on the property. Respondent, however, did not require
that additional neasures take place in the event that such
contam nation was di scovered after denolition. W conclude that the
statenent in the negative declaration that further action may be
needed based on future nonitoring was an i nproper del egation of
authority (see Matter of Citizens Against Retail Sprawl v G za, 280
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AD2d 234, 237). Rather, when faced with a potential future inpact,
respondent shoul d have issued a conditioned negative decl aration,
which is appropriate for this “[ulnlisted action, . . . in which the
action as initially proposed may result in one or nore significant
adverse environnmental inpacts [but] mtigation neasures identified and
required by the lead agency . . . wll nodify the proposed action so
that no significant adverse environnental inpacts wll result” (6
NYCRR 617.2 [h]; see Matter of Merson v McNally, 90 Ny2d 742, 752).
There are additional procedural requirenents when the | ead agency

i ssues a conditioned negative declaration in an unlisted action, none
of which was satisfied here (see 6 NYCRR 617.7 [d]). W therefore
grant the petition and annul the negative declaration, and we renit
the matter to respondent for further proceedings.

We reject respondent’s contention that the appeal should be
di sm ssed as noot. Although the buil ding has been denolished and it
appears that construction on the project has begun or is about to
begin, petitioner sought injunctive relief both at the trial court and
inthis Court and thus should not be precluded fromraising his
present challenge (see Matter of Citineighbors Coalition of Hi storic
Carnegie H Il v New York Gty Landmarks Preserv. Conmm., 2 NY3d 727,
728-729). W have considered petitioner’s remaining contentions with
respect to respondent’s alleged nonconpliance with the State
Environnmental Quality Review Act (ECL art 8), and we concl ude that
they are without nerit.

Entered: June 8, 2012 Frances E. Caf ar el
Cerk of the Court



