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PRESENT: SCUDDER, P.J., FAHEY, CARNI, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RAYLAND L. HI CKS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVI D JUERGENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRICT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered February 28, 2008. The judgnent convicted
def endant, upon a jury verdict, of burglary in the first degree,
aggravat ed sexual abuse in the second degree and aggravated cri m nal
cont enpt .

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously reversed on the law and a new trial is granted on counts
one, two and four of the indictnent.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of burglary in the first degree (Penal Law 8
140.30 [2]), aggravated sexual abuse in the second degree (8 130.67
[1] [a]), and aggravated crimnal contenpt (8§ 215.52 [1]).
Def endant’ s contention that a mstrial should have been granted when
the victims testinony was bol stered is unpreserved for our review
i nasmuch as defendant did not ask for a further curative instruction
after County Court sustained his objection to the admssibility of the
testinmony, nor did he renew his notion for a mstrial (see CPL 470.05
[2]; see also People v Jones, 219 AD2d 736, 736, |v denied 86 Ny2d
873). W decline to exercise our power to review that contention as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]

[a]).

W reject defendant’s contention that the court abused its
di scretion in denying his notion to file a late alibi notice with
respect to a certain defense witness (see CPL 250.20 [1]; People v
Owens, 26 AD3d 816, |Iv denied 7 NY3d 755, 760). W agree with
def endant, however, that the court erred in precluding the testinony
of that sanme defense w tness concerning defendant’s presence and
activity at |east one hour before the crinmes occurred. The crines
occurred at 11:45 p.M on Septenber 4, 2007. The victimknew
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defendant froma previous relationship, and they had a child together.
According to defendant’s trial testinony, the victimtel ephoned him
earlier in the evening, demandi ng noney for child support. Defendant
testified that he drove to the victins residence with the witness in
guestion at approximtely 10:30 p.M to deliver some noney to the
victimand that, while in the residence, he observed anot her *dude”
there. Defendant further testified that, after remaining at the
residence for a few mnutes, defendant then |eft.

According to the victims trial testinony, however, she had not
seen defendant since August 2007 until the night of the crinmes and did
not tel ephone himthat night. The victinis testinony made no nention
of any other person being present in her residence that evening, and
she indicated that she was napping on the couch at the tinme of and
prior to the crines. Thus, the proposed testinony of defendant’s
wi tness woul d have directly contradicted the victinis version of
events leading up to the crines.

We agree with defendant that the proposed testinony of the
defense witness in question did not constitute alibi testinony.
| ndeed, an alibi defense is defined in CPL 250.20 (1) as “a trial
defense that at the time of the conm ssion of the crine[s] charged
[ def endant] was at sonme place or places other than the scene of the
crinme” (enphasis added). Adhering to that statutory definition and
the limted tine frane enconpassed by its express | anguage, the
proposed testinony of the defense witness “would not have accounted
for the defendant’s whereabouts during the crinme[s] or placed hi maway
fromthe crime scene shortly thereafter,” and thus he was not in fact
offering alibi testinony (People v Bennett, 128 AD2d 540, 540, |v
deni ed 69 NY2d 1001; see People v Evans, 289 AD2d 417, |v denied 98
NY2d 637). W reject the People’ s contention that the proposed
testinmony would “inplicate an alibi” and cause the jury to specul ate
t hat defendant had an alibi defense. “[T]he fact that such
[testinmony] may, in addition to its intended purpose, also be taken as
circunstantial alibi evidence does not require that alibi notice be
given” (People v G een, 70 AD3d 39, 44). Thus, we conclude that the
court’s preclusion of the testinmony of the defense witness in question
was an abuse of discretion that violated defendant’s constitutional

right to call witnesses — “a right ‘recognized as essential to due
process’ 7 (id. at 45, quoting Chanbers v M ssissippi, 410 US 284,
294). It cannot be said in light of the | ess than overwhel m ng

evi dence of defendant’s guilt that there is “no reasonable possibility
that the error m ght have contributed to defendant’s conviction and
that it was thus harml ess beyond a reasonabl e doubt” (People v

Crimm ns, 36 NY2d 230, 237).

In view of our determ nation to grant a newtrial, there is no
need to consider defendant’s remmining contentions.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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KA 10- 01480
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND LINDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KADEEM R. HARRI' S, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, |INC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael F
Pietruszka, J.), rendered May 17, 2010. The judgnment convicted
def endant, upon his plea of guilty, of robbery in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon his plea of guilty of robbery in the first degree (Penal Law 8§
160.15 [2]). Contrary to defendant’s contention, we conclude that he
knowi ngly, intelligently and voluntarily waived his right to appeal as
a condition of the plea (see generally People v Lopez, 6 NY3d 248,
256). “County Court engage[d] the defendant in an adequate coll oquy
to ensure that the waiver of the right to appeal was a know ng and
vol untary choi ce” (People v Janmes, 71 AD3d 1465, 1465 [internal
guotation marks omtted]), and the record establishes that he
“understood that the right to appeal is separate and distinct from
those rights automatically forfeited upon a plea of guilty” (Lopez, 6
NY3d at 256). Contrary to the further contention of defendant, his
“nmonosyl l abic affirmative responses to questioning by [the c]ourt do
not render his [waiver] unknow ng and involuntary” (People v Dunham
83 AD3d 1423, 1424, |v denied 17 NY3d 794). Defendant’s valid waiver
of the right to appeal enconpasses his challenge to the severity of
the sentence (see Lopez, 6 NY3d at 255-256; People v Gordon, 89 AD3d
1466). Finally, to the extent that defendant’s contention that he was
deni ed effective assistance of counsel survives his guilty plea and
valid waiver of the right to appeal (see People v Jackson, 85 AD3d
1697, 1699, |v denied 17 NY3d 817), we conclude that it lacks nerit
(see generally People v Ford, 86 Ny2d 397, 404).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, CARNI, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RI CHARD E. Al KEY, JR., DEFENDANT- APPELLANT.

JOHN E. TYO SHORTSVI LLE, FOR DEFENDANT- APPELLANT.
RI CHARD E. Al KEY, JR., DEFENDANT- APPELLANT PRO SE.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (JAMES B. RITTS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Ontario County Court (Frederick G
Reed, A . J.), rendered Cctober 22, 2008. The judgnment convicted
def endant, upon a jury verdict, of course of sexual conduct against a
child in the second degree and endangering the welfare of a child (two
counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of, inter alia, course of sexual conduct against a child in
the second degree (Penal Law § 130.80 [1] [Db]), defendant contends
that the verdict is against the weight of the evidence based on
i nconsi stencies in the testinony of one of the victinms. Viewi ng the
evidence in light of the elenments of the crinmes as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we reject that contention
(see generally People v Bl eakl ey, 69 Ny2d 490, 495). “Geat deference
is to be accorded to the fact [ Jfinder’s resolution of credibility
i ssues based upon its superior vantage point and its opportunity to
vi ew wi t nesses, observe deneanor and hear the testinmony” (People v
Curry, 82 AD3d 1650, 1651, |v denied 17 NY3d 805 [internal quotation
marks omtted]; see People v Mateo, 2 NY3d 383, 410, cert denied 542
US 946) .

Contrary to defendant’s further contention, County Court did not
abuse its discretion in denying his request for an adjournnent when
his attorney becane ill. “The court’s exercise of discretion in
denying a request for an adjournnent will not be overturned absent a
showi ng of prejudice” (People v Arroyo, 161 AD2d 1127, 1127, |v denied
76 NY2d 852). Here, defense counsel continued to represent defendant
at trial, and thus defendant failed to establish that he was
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prejudi ced by the court’s denial of his request.

We reject defendant’s contention that he was puni shed for
exercising his right to a trial. “ ‘[T]lhe nere fact that a sentence
i nposed after trial is greater than that offered in connection with
pl ea negotiations is not proof that defendant was punished for
asserting his right to trial’ ” (People v Powell, 81 AD3d 1307, 1308,
I v denied 17 NY3d 799; see generally People v Pena, 50 Ny2d 400,
411-412, rearg denied 51 Ny2d 770, cert denied 449 US 1087). The
record before us establishes that, although the court indicated it was
willing to accept an Alford plea with a shorter sentence than the
sentence that was eventually inposed, that offer was nmade to spare the
child victinms the trauma of testifying agai nst defendant, their uncle
(see People v Austin, 190 AD2d 508, 509, |v denied 81 Ny2d 1011).
“There is no ‘evidence that defendant was given the | engthier sentence
solely as a punishnent for exercising his right to a trial’ ” (People
v Johnson, 56 AD3d 1172, 1173, |v denied 11 NY3d 926; see Pena, 50
NY2d at 411-412). |In addition, the sentence is not unduly harsh or
severe.

Def endant’ s contention in his pro se supplenental brief that the
court erred in allowing the People’s expert to bolster the testinony
of one of the victine is not preserved for our review (see People v
Smth, 24 AD3d 1253, 1253, |v denied 6 NY3d 818). In any event, that
contention is without nmerit (see generally People v Carroll, 95 Ny2d
375, 387; People v Wallace, 60 AD3d 1268, 1270, |v denied 12 NY3d
922). Contrary to the further contention of defendant in his pro se
suppl enental brief, “[t]he failure of defense counsel to obtain the
testimony of an expert does not constitute ineffective assistance of
counsel because defendant has not shown that ‘such testinony was
avai lable, that it would have assisted the jury in its determ nation
or that [defendant] was prejudiced by its absence’ ” (People v Brandi
E., 38 AD3d 1218, 1219, |v denied 9 NYy3d 863; see People v Prince, 5
AD3d 1098, 1098, |v denied 2 NY3d 804).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

EMERSON C. VERNON, DEFENDANT- APPELLANT.

MATTHEW D. NAFUS, SCOTTSVI LLE, FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRI CT ATTORNEY, ROCHESTER (LESLIE E. SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Monroe County
(Joseph D. Valentino, J.), rendered August 24, 2010. The judgnent
convi cted defendant, upon a jury verdict, of assault in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by reducing the conviction of assault
in the second degree (Penal Law 8 120.05 [7]) to assault in the third
degree (8 120.00 [1]) and vacating the sentence and as nodified the
judgnent is affirnmed, and the matter is remtted to Suprene Court,
Monroe County, for sentencing on the conviction of assault in the
third degree and for proceedi ngs pursuant to CPL 460.50 (5) (see
People v Skinner, _ AD3d __ [Apr. 27, 2012]).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., CARNI, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

IN THE MATTER OF BARNEY M MATHEWSON, JR ,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

ELI ZABETH SESSLER, RESPONDENT- APPELLANT.

LI NDA M CAWVPBELL, SYRACUSE, FOR RESPONDENT- APPELLANT.
TERRI BRI GHT, FABI US, FOR PETI TI ONER- RESPONDENT.

DENNI S S. LERNER, ATTORNEY FOR THE CHI LDREN, SYRACUSE, FOR M CHAEL
B.M, KATHLEEN MM, AND SAMJEL N. M

Appeal from an order of the Famly Court, Onondaga County (G na
M dover, R), entered April 25, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, inter alia, granted the
parties joint |egal custody of their children.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw and facts by denying the father’s
petition in part, vacating the 1st through 11th ordering paragraphs
and inserting in place thereof the follow ng:

ORDERED, that the father shall enjoy parenting tine
with the children on alternate weekends begi nning May 1,
2012, fromFriday at 6:30 p.M until Sunday at 6:30 P. M ;
and it is further

ORDERED, that the nother shall enjoy parenting tine
with the children each and every Thanksgi vi ng weekend from
Wednesday at 6:30 p.M until Sunday at 6:30 p.m and that
such time shall take precedence over the father’s regularly
schedul ed al ternate weekend parenting tinme, w thout a right
to the father for makeup tinme in the event there is a
conflict; and it is further

ORDERED, that the father shall enjoy parenting tine
with the children each and every Easter weekend from Fri day
at 6:30 .M until Sunday at 6:30 p.M; and it is further

ORDERED, that the father shall enjoy parenting tine
with the children on the father’s birthday for a m ni mum of
three hours and each of the children’s birthdays for a
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m ni nrum of two hours; and it is further

ORDERED, that the nother shall enjoy parenting tine
with the children on the nother’s birthday for a m ni mum of
three hours and each of the children’s birthdays for a
m ni mum of two hours; and it is further

ORDERED, that the father shall enjoy parenting tine
with the children on Father’s Day from 10:00 A M until 6:30
P.M, even in the event that Father’s Day falls on an “off”
weekend; and it is further

ORDERED, that the nother shall enjoy parenting tine
with the children on Mother’'s Day from 10: 00 A M until 6:30
P.M and that such tinme shall take precedence over the
father’s regularly schedul ed alternate weekend parenting
time, without a right to the father for makeup time in the
event there is a conflict; and it is further

ORDERED, that during each sumrer, the father shal
enjoy uninterrupted parenting tine with the children during
two consecutive weeks to run fromFriday at 6:30 .M until
the second Friday thereafter at 6:30 .M The father shal
notify the nother by the first day of April which two
consecutive weeks he will use for such parenting time; and
it is further

ORDERED, that during each sumrer, the nother shal
enjoy uninterrupted parenting tine with the children during
two consecutive weeks to run fromFriday at 6:30 .M until
the second Friday thereafter at 6:30 .M, and that such
time shall take precedence over the father’s regularly
schedul ed al ternate weekend parenting time, w thout a right
to the father for nmakeup tinme in the event there is a
conflict. The nother shall notify the father by the first
day of June which two consecutive weeks she will use for
such parenting tinme; and it is further

ORDERED, that the father shall have parenting tinme with
the children on alternate holidays, comencing with Menori al
Day 2012, as follows: New Year’s Day, Martin Luther King,
Jr. Day, President’s Day, Menorial Day, |ndependence Day,
Labor Day, Col unbus Day, Veteran's Day, Christmas Eve and
Chri st mas Day;

and as nodified the order is affirnmed w thout costs.

Menorandum  Respondent not her appeals from an order that granted
petitioner father’s petition seeking to nodify the prior order of
custody and visitation by, inter alia, awarding himjoint |egal
custody of the parties’ three children. The parties previously
entered into a stipulation whereby it was agreed that the nother would
have “sol e | egal custody and placenent of the children, subject to the
[father’s] rights of visitation.” The father was to have visitation
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every other Saturday from3:00 .M to 7:00 .M That stipul ation was
incorporated into the judgnment of divorce.

W note at the outset that, although Famly Court failed “to set
forth “the facts it deens essential’ and upon which its determ nation
is based” (Matter of Whitaker v Murray, 50 AD3d 1185, 1186, quoting
CPLR 4213 [b]; see generally Famly & Act 8§ 165 [a]), remttal of the
matter is not required inasnuch as “ ‘the record is . . . sufficient
to enable this Court to make the requisite findings of fact’ ” (Matter
of Bradbury v Monaghan, 77 AD3d 1424, 1425).

W agree with the nother that the father failed to make a
sufficient showi ng of a change in circunstances to warrant
nodi fication of the existing custody arrangenent (see Matter of
Gidley v Syrko, 50 AD3d 1560, 1561; cf. Matter of Stacey L.B. v
Kinberly R L., 12 AD3d 1124, 1124-1125, |v denied 4 NY3d 704). *“[A]
| ong-term custodi al arrangenent established by agreenent[, such as the
arrangenent herein,] should prevail ‘unless it is denonstrated that
the custodial parent is unfit or perhaps less fit’ " (Fox v Fox, 177
AD2d 209, 211), and that is not the case here. Contrary to the
father’s contention, his new enploynment, which allowed himnore free
time to spend with the children, and his purchase of a hone were
insufficient to constitute the requisite change in circunstances. W
therefore nodify the order by denying that part of the father’s
petition seeking joint custody of the children and vacating the first
and second ordering paragraphs.

We further agree with the nother that the court abused its
di scretion in setting the revised visitation schedule. Although we
conclude that the father failed to nmeet his “ ‘burden of denobnstrating
a sufficient change in circunstances to warrant nodification’ ” of the
visitation schedule (Matter of Darla N. v Christine N. [appeal No. 2],
289 AD2d 1012, 1012), we note that the nother concedes that an
increase in the father’s visitation fromthe original visitation
schedule is in the best interests of the children, and it is within
this Court’s authority to nodify orders to increase or decrease
visitation (see generally Matter of Roody v Charles, 283 AD2d 945,
946). W therefore further nodify the order by vacating the 3rd
t hrough 11th ordering paragraphs and inserting in place thereof a
visitation schedule that reflects a reasonabl e bal ance between the
excessive visitation granted by the court and the limted prior
visitation schedul e.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., CARNI, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

IN THE MATTER OF ZEN CENTER OF SYRACUSE, | NC.,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

JOHN C. GAVAGE, COW SSI ONER, DEPARTMENT OF
ASSESSMENT OF CI TY OF SYRACUSE, COUNTY OF
ONONDAGA, STATE OF NEW YORK

RESPONDENT- APPELLANT.

MARY ANNE DOHERTY, CORPORATI ON COUNSEL, SYRACUSE (SHANNON M JONES OF
COUNSEL), FOR RESPONDENT- APPELLANT.

CLI FFORD FORSTADT, DEW TT (ROBERT TEMPLE OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Onondaga County (Donald A. Greenwood, J.), entered August 1, 2011 in a
proceedi ng pursuant to CPLR article 78. The judgnent granted the
amended petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner is a not-for-profit corporation
“organi zed and operated for the furtherance of the Zen Buddhi st
religion and activities related thereto.” Petitioner owns property in
the Gty of Syracuse, which it uses as a residential and dining
facility for students of Zen Buddhismand visiting clergy. Petitioner
commenced this hybrid CPLR article 78 proceedi ng and decl aratory
j udgnment action seeking a real property tax exenption pursuant to RPTL
420-a (1) (a). Respondent appeals froma judgnment granting the
anmended petition and determning that petitioner is tax exenpt for the
2010 tax year. We shall treat this as a proceeding solely pursuant to
CPLR article 78 inasnuch as petitioner may thereby obtain the relief
sought, without the necessity of a declaration. W affirm

Contrary to respondent’s contention, “there is no requirenent
that an application be filed to obtain an RPTL 420-a exenption”
(Matter of Eternal Flane of Hope Mnistries, Inc. v King, 76 AD3d 775,
777, affd 16 NY3d 778; see Kahal Bnei Enmuni m & Tal nud Torah Bnei Sinon
| srael v Town of Fallsburg, 78 Ny2d 194, 201-204, rearg denied 78 Nyzd
1008). Thus, Suprenme Court properly granted petitioner the RPTL 420-a
exenption, despite the fact that petitioner did not file an
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application for an exenption with respondent (see Kahal Bnei Enmunim &
Tal nud Torah Bnei Sinon Israel, 78 NY2d at 201-204).

Respondent further contends that the court erred in granting
petitioner the RPTL 420-a exenption because petitioner failed to
commence a tax certiorari proceeding pursuant to RPTL article 7 (see
generally RPTL 706). W reject that contention. RPTL 420-a (1) (a)
provi des a mandatory tax exenption for “[r]eal property owned by a

corporation . . . organized or conducted exclusively for religious .
pur poses, and used exclusively for carrying out thereupon . . . such
pur poses . . .” According to petitioner, respondent “wongfully and
illegally falled to classify [the property] as exenpt religious
property . . . .” A “proceeding commenced to challenge the denial of

a mandatory exenption is, in essence, a challenge to the taxing
authority’s jurisdiction over the subject property” (Eternal Flanme of
Hope M nistries, Inc., 76 AD3d at 777; see Kahal Bnei Enmuni m & Tal nud
Torah Bnei Sinon Israel, 78 NY2d at 204-205; Hewl ett Assoc. v City of
New Yor k, 57 Ny2d 356, 363-364; see also Xerox Corp. v Town of

Webster, 204 AD2d 990, 991). “It is well recognized that where a
challenge is made to the taxing authority’s jurisdiction over the

subj ect property, the settled rule that review of a tax assessnent nay
be obtained only by way of the statutory certiorari procedures is not
applicable” (Hew ett Assoc., 57 Ny2d at 363; see Kahal Bnei Enmunim &
Tal nud Torah Bnei Sinon Israel, 78 Ny2d at 205; Xerox Corp., 204 AD2d
at 991). Thus, inasmuch as petitioner contends that the property is
whol | y exenpt fromtaxation pursuant to RPTL 420-a (1) (a), “review by
way of collateral proceedings is appropriate” (Hew ett Assoc., 57 Nvad
at 363; see Kahal Bnei Emunim & Tal nud Torah Bnei Sinon Israel, 78
NY2d at 204-205; see also Xerox Corp., 204 AD2d at 991).

Contrary to respondent’s contention, petitioner met its burden of
establishing that the subject property is used exclusively in
furtherance of its religious purpose (see RPTL 420-a [1] [a]; see e.qg.
Congr egati on Rabbinical Coll. of Tartikov, Inc. v Towmn of Ramapo, 17
NY3d 763, 764; Matter of Adult Hone at Erie Sta., Inc. v Assessor &
Bd. of Assessnment Review of Gty of Mddletown, 10 NY3d 205, 215-216).
Respondent’ s renai ning contentions are not preserved for our review
(see Ciesinski v Town of Aurora, 202 AD2d 984, 985; see generally
Matter of County of Niagara v Daines, 79 AD3d 1702, 1704, |v denied 17
NY3d 703) and, in any event, they are without nerit.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF THE ARBI TRATI ON BETWEEN
STARPO NT CENTRAL SCHOOL DI STRI CT,
PETI TI ONER- APPELLANT,

AND ORDER
CSEA, INC., LOCAL 872, STARPO NT CENTRAL

SCHOOL DI STRI CT BUI LDI NGS AND GROUNDS
UNI T #7698, RESPONDENT- RESPONDENT.

SARGENT & COLLINS, LLP, WLLIAMSVILLE (RICHARD G COLLINS OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

REDEN & O DONNELL, LLP, BUFFALO (TERRY M SUGRUE OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

Appeal from an order of the Suprene Court, Ni agara County
(Richard C. Kloch, Sr., A J.), entered July 1, 2011 in a proceeding
pursuant to CPLR article 75. The order, anong other things, dismssed
t he petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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IN THE MATTER OF THE STATE OF NEW YORK
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
RI CHARD LESTER, A PATIENT IN THE CARE AND

CUSTODY OF ST. LAWRENCE PSYCHI ATRI C CENTER
RESPONDENT- RESPONDENT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK BRADY OF
COUNSEL), FOR PETI Tl ONER- APPELLANT.
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(LI SA PAINE OF COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from an anended order of the Supreme Court, Wayne County
(Thomas M Van Strydonck, J.), entered Septenber 28, 2010 in a
proceedi ng pursuant to Mental Hygiene Law article 10. The anended
order directed the rel ease of respondent from cust ody.

It is hereby ORDERED that the anended order so appealed fromis
unani nously reversed on the | aw wi thout costs and a newtrial is
gr ant ed.

Menmorandum  Petitioner appeals from an anended order pursuant to
Mental Hygi ene Law article 10 rel easing respondent from custody upon a
jury verdict in his favor on the issue of whether certain kidnappi ngs
he attenpted to conmt in 1984 (1984 attenpted ki dnappi ngs) were
“sexual |y notivated” (see Mental Hygiene Law 8 10.03 [f], [d] [4]; [p]
[4]). Petitioner contends that Suprene Court erred in refusing to
instruct the jury that it could consider evidence of ki dnappings
committed by respondent in 1980 on the issue of respondent’s notive
and intent with respect to the 1984 attenpted ki dnappi ngs. W agree.

| nasnuch as petitioner’s burden in the proceeding was to
establish by clear and convincing evidence that the 1984 attenpted
ki dnappi ngs were “sexually notivated” (see Mental Hygiene Law § 10.03
[s]; & 10.07 [c], [d]), we conclude that the court should have
instructed the jury that it could consider the evidence of the 1980
ki dnappi ngs on the issue of respondent’s intent in conmtting the 1984
attenpt ed ki dnappi ngs and whet her those crines were “sexually
notivated” (see Matter of State of New York v Shawn X., 69 AD3d 165
172, |Iv denied 14 NY3d 702). W therefore reverse the anmended order
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and grant a new trial.

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Donna M
Siwek, J.), entered January 14, 2011. The order, insofar as appeal ed
from denied plaintiffs’ notion for attorneys’ fees.

It is hereby ORDERED t hat the order so appealed fromis affirned
wi t hout costs.

Mermorandum | n Decenber 2000, defendants entered into an
agreenent with plaintiffs (2000 agreenent), granting plaintiffs two
easenents. One of the easenents was a nonexcl usive “permanent right”
to park vehicles on one section of defendants’ parking | ot (Permanent
Lot). In the spring of 2008 defendants made nodifications to the
Per manent Lot, allegedly preventing plaintiffs fromexercising their
rights to use that lot. Plaintiffs comenced this action alleging
t hat defendants had breached the 2000 agreenent and seeking injunctive
relief, damages and attorneys’ fees.

The parties subsequently entered into a stipulation, granting
plaintiffs “the relief sought by [them . . . on their Second Cause of
Action.” Pursuant to the stipulated order, defendants were to nake
various nodifications to the Permanent Lot. The stipul ated order
further provided that, having been granted the relief sought in the
second cause of action, that cause of action was di sm ssed and severed
fromthe remai nder of the conplaint, which would be subject to |ater
adj udi cation. By a separate stipulation of discontinuance, the
parties stipulated to dismss plaintiffs’ first cause of action, which
sought injunctive relief prohibiting defendants from obstructing
plaintiffs’ parking rights. That dismssal was “w thout prejudice to
[ subsequent] application[s] . . . for reinbursenent of
attorney[s’] fees, costs and di sbursenents.”
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Plaintiffs thereafter noved for an award of, inter alia,
attorneys’ fees and costs on the ground that they were the “prevailing
party” within the neaning of the 2000 agreenent. In relevant part,

t he 2000 agreenent provided that, “[i]n the event that either [party]
shal | seek enforcenent of the rights conferred pursuant to this
[agreenment], then the prevailing party shall be entitled to

rei nbursenent and i ndemmification for all reasonable attorneys’ fees,
costs and di sbursenents expended as a result thereof (enphasis
added).” The term “prevailing party” was not defined in the 2000
agreenent. W conclude that Suprene Court properly denied the notion,
determning that plaintiffs were not the “prevailing party” under the
terms of the stipulated order.

In determ ning whether a party is a prevailing party, a
fundamental consideration is whether that party has “prevailed with
respect to the central relief sought” (Nestor v McDowel |, 81 Ny2d 410,
416, rearg denied 82 Ny2d 750; see Sykes v RFD Third Ave. | Assoc.,
LLC, 39 AD3d 279, 279). “[S]luch a determ nation requires an initial
consideration of the true scope of the dispute litigated, followed by
a conparison of what was achieved within that scope” (Excelsior 57th
Corp. v Wnters, 227 AD2d 146, 147).

Here, plaintiffs alleged in their conplaint that defendants
breached t he 2000 agreenent, and they sought injunctive relief,
damages and attorneys’ fees. Thus, the “true scope” of the dispute
was whet her defendants’ breached the 2000 agreenment (id.).
Plaintiffs, however, did not obtain the full nmeasure of injunctive
relief they sought, did not receive an award of danmages and,
inportantly, did not obtain a determ nation that defendants breached
t he 2000 agreenment. The court, which was “significantly involved in
the settlenent discussions that led to the stipul ated order,”

concl uded that, although plaintiffs were “ *successful’ in obtaining
sone of the relief requested,” it would be *disingenuous for
[plaintiffs] to declare that [they were] the prevailing party.” W
agree. “In view of the mxed results of this litigation, in which
plaintiffs stipulated to resolve certain . . . clains, but also
stipulated to discontinue [certain] clains, and abandoned [ ot her]
claims . . ., plaintiffs cannot be considered the prevailing party in

this litigation” (Berman v Dom nion Mgt. Co., 50 AD3d 605, 605).

We note that plaintiffs’ reliance on MG ath v Toys “R’ Us, Inc.
(3 NY3d 421) is msplaced. That action concerned attorneys’ fees
awarded in the context of a conplex civil rights action, where only
nom nal damages were awarded. That case is thus distinguishable from
the instant action (see generally Texas State Teachers Assn. v Garland
Ind. School Dist., 489 US 782, 789). Contrary to plaintiffs’
contention, the public policy in favor of honoring private fee-
shifting agreenents does not conpel a different result. Because the
2000 agreenent did not define the term“prevailing party,” there was
no provision of that agreement expressly providing for the recovery by
plaintiffs of attorneys’ fees where, as here, plaintiffs obtained only
a small neasure of the overall relief they sought (cf. Jay N Jen, Inc.
v Pol ge Seafood Distrib., Inc., 70 AD3d 1447, 1449).
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Al'l concur except CarNi, J., who dissents and votes to reverse
the order insofar as appealed fromin accordance with the foll ow ng
Menmorandum | respectfully disagree with the conclusion of ny
col | eagues that plaintiffs were not the “prevailing parties” within
t he neani ng of the agreenent granting plaintiffs two easenments (2000
agreenent), and | therefore dissent.

The 2000 agreenent provides that, if either the grantee or the
grantor “shall seek enforcenent of the rights conferred pursuant to
this [agreement], then the prevailing party shall be entitled to
rei mbursenent and indemification for all reasonable attorneys’ fees,
costs and di sbhursenents expended as a result thereof.” There is no
di spute that the central focus of plaintiffs’ action was to enforce
their parking rights under the agreenent. As a result of the
litigation, defendants were required to (1) renove the designation of
two parking spaces as “handi capped parking” and return themto their
original unrestricted availability for use by plaintiffs’ business
patrons; (2) renove the markings of “No Parking” painted on the area
designated in the 2000 agreenent for plaintiffs’ parking; and (3)
permt plaintiffs to restripe the area previously designated “No
Par ki ng” to provide for parking consistent with plaintiffs rights
under the 2000 agreenent.

Contrary to the majority’s conclusion, it is not necessary that a
party achieve the “full measure” of the relief sought to be entitled
to the reinbursement and i ndemnification sought herein. In order to
justify an award of contractual attorneys’ fees, the court need not
grant the relief sought in each claimraised in a |lawsuit (see Senfeld
v I.S. T.A Holding Co., 235 AD2d 345, |v dism ssed 91 Ny2d 956, |v
deni ed 92 Ny2d 818). The analysis in determ ning whether such an
award is warranted does not involve a nere conputation of the clains
granted. Rather, the party seeking such rei nbursenent and
i ndemmi fication nust sinply be the prevailing party on the central
cl ai ns advanced, and mnust receive “substantial relief” to warrant the
conclusion that the party had prevailed on those central clains (501
E. 87th St. Realty Co. v Oe Pa Enters., 304 AD2d 310, 311). “Where a
| awsuit consists of related clains, a plaintiff who has won
substantial relief should not have his [or her] attorney’s fee reduced

sinply because the . . . court did not adopt each contention raised”
(Hensl ey v Eckerhart, 461 US 424, 440; see Senfeld, 235 AD2d at 345;
Matter of Rahney v Blum 95 AD2d 294, 304). |In the instant case, the

stipulated court order validated plaintiffs’ theory of recovery in
several categories, and granted plaintiffs the substantial relief that
t hey requested (see Board of Mygrs. of 55 Wal ker St. Condom ni um v

Wal ker St., LLC, 6 AD3d 279, 280). The fact that plaintiffs success
“was only partial does not negate the fact that [they] prevailed” in
enforcing the 2000 agreenent (Duane Reade v 405 Lexington, L.L.C, 19
AD3d 179, 180; see Board of Mgrs. of 55 Walker St. Condom nium 6 AD3d
279) .

| further note that the majority’s reliance upon the fact that
plaintiffs “did not obtain a determ nation that defendants breached
the 2000 agreenent” belies the nature of the litigation course pursued
by the parties and places formover substance. |nasmuch as the
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parties expressly agreed in the stipulation of discontinuance to
reserve the parties’ rights to seek attorneys’ fees, costs and

di sbursenents, they recogni zed and agreed that the absence of an
express determ nation on the nmerits by the court was no barrier to the
recovery of such sunms under the 2000 agreenent (see generally Gaisi v
Gai si, 48 AD3d 744, 745).

Therefore, | would reverse the order insofar as appeal ed from
thereby | eaving intact the court’s denial of the cross notion of
defendants for attorneys’ fees, grant that part of plaintiffs’ notion
for an award of attorneys’ fees, costs and di sbursenents, and remt
the matter to Suprene Court for a determ nation of the reasonable
anount of attorneys’ fees, costs and di sbursenents expended by
plaintiffs as a result of this litigation, inclusive of this appeal.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a resentence of the Cayuga County Court (Mark H
Fandrich, A J.), rendered April 12, 2011. Defendant was resentenced
upon his conviction of robbery in the second degree.

It is hereby ORDERED that the resentence so appealed fromis
af firnmed.

Menorandum  Def endant was convicted upon his plea of guilty of
robbery in the second degree (Penal Law § 160.10 [1]), and he appeal s
fromthe resentence on that conviction. County Court (Corning, J.)
originally sentenced defendant as a second violent felony offender to
a determnate termof inprisonment of 10 years, but it failed to
i npose a period of postrel ease supervision, as required by Penal Law 8§
70.45 (1). The court (Fandrich, A J.) resentenced defendant to the
same termof inprisonnent to be followed by five years of postrel ease
supervi si on

Defendant failed to preserve for our review his contention that
the court shoul d have assigned defendant substitute counsel, inasnuch
as the record reflects that both defendant and the court understood
t hat defendant sought an adjournnent in order to retain counsel and
di d not request new assi gned counsel (see CPL 470.05 [2]). W decline
to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

We agree with defendant, however, that the court failed to
conduct a searching inquiry to ensure that defendant’s waiver of the
right to counsel was unequivocal, voluntary and intelligent (see
People v Smth, 92 Ny2d 516, 520). Thus, “[t]he sentencing court
erred by permtting defendant to represent hinself at his ultimte
sent enci ng proceedi ng” (People v Adanms, 52 AD3d 243, 243, |v denied 11
NY3d 829). That error, however, does not warrant reversal of
defendant’ s resentence because “the tainted proceedi ng had no adverse
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impact . . ., and a renmand for resentencing would serve no useful
purpose” (id. at 244; see generally People v Wardl aw, 6 NY3d 556,
559). Indeed, defense counsel, speaking on behal f of defendant,

admtted that defendant was advised during the plea proceedings that a
peri od of postrel ease supervision would be inposed, and thus there
were no issues to be litigated with respect to defendant’s sentence
(see generally People v Lingle, 16 NY3d 621, 634-635; cf. People v

Ver how, 83 AD3d 1528, 1528-1529).

W have consi dered defendant’s remai ning contentions and concl ude
that they are without nerit.

Al l concur except FAHEY, J., who dissents and votes to reverse in
accordance with the following Menorandum | respectfully dissent. In
my view, the record of the February 15, 2011 proceeding reflects that
the People stipulated that the court may resentence defendant w thout
i nposing a period of postrel ease supervision pursuant to Penal Law §
70. 85 (see People v Swanston, 277 AD2d 600, 602, |v denied 96 Ny2d
739; see also CPLR 2104; CPL 60.10). | would therefore reverse the
resentence and remt the matter to County Court for further
resent enci ng.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered January 7, 2011 in a nedical nalpractice
action. The order denied the notion of defendants Ilya Zhavoronkov
and Dom nic Cortese, doing business as Anesthesiol ogi st Associ ates of
Rochester, for summary judgnment dism ssing the anmended conpl ai nt
agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |Iaw by granting the notion of defendants
|l ya Zhavoronkov and Dom ni c Cortese, doing business as
Anest hesi ol ogi st Associ ates of Rochester, in part and dism ssing the
anmended conpl ai nt agai nst them except insofar as it alleges that Dr.
Zhavor onkov failed to conduct a postoperative interview to assess
plaintiff’s anesthesia experience and failed to docunent the findings
of that interview, and as nodified the order is affirnmed w thout
cost s.

Menorandum  Plaintiff comenced this nmedical mal practice action
seeki ng damages for injuries she allegedly sustained follow ng a
surgery during which she alleged to have experienced intraoperative
awar eness, i.e., waking up from anesthesia during surgery. Defendant
|l ya Zhavoronkov adm ni stered the anesthesia for plaintiff’s surgery.
Def endant Domi nic Cortese, chief of anesthesiology at defendant
Rochester General Hospital, met with plaintiff approximately four
nmont hs after her surgery to discuss her alleged intraoperative
awar eness, but he concluded that the nenories plaintiff recounted at
that time were consistent only with postoperative events. As a result
of the stress and anxiety allegedly caused by her intraoperative
menories, plaintiff admtted herself for inpatient psychiatric
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treatment that included el ectroconvul sive therapy (ECT). According to
plaintiff, Dr. Zhavoronkov was negligent in failing to adm nister
anesthesia properly; failing to nonitor her anesthesia during surgery
and her recovery fromthe anesthesia after surgery; failing to conduct
a postoperative interview to assess her anesthesia experience; and
failing to docunent the findings of that interview Al so according to
plaintiff, Dr. Cortese was negligent in failing to include Dr.
Zhavoronkov in his postoperative neeting with plaintiff; failing to
val i date her claimof intraoperative awareness at that tine; and
failing to prevent her psychiatrist from subjecting her to ECT.

Dr. Zhavoronkov and Dr. Cortese, doing business as
Anest hesi ol ogi st Associ ates of Rochester (hereafter, defendants),
appeal from an order denying their notion for summary judgnent
di sm ssing the anended conpl ai nt agai nst them W concl ude t hat
Suprene Court erred in denying that part of the notion with respect to
Dr. Cortese. W further conclude that the court erred in denying that
part of the notion with respect to Dr. Zhavoronkov, except insofar as
plaintiff alleges that he failed to conduct a postoperative interview
to assess plaintiff’s anesthesia experience and failed to docunent the
findings of that interview W therefore nodify the order
accordingly.

“The proponent of a summary judgnent notion nmust nake a prima
facie showing of entitlenment to judgnment as a matter of |aw, tendering
sufficient evidence to elimnate any material issues of fact fromthe
case” (Wnegrad v New York Univ. Med. Cr., 64 Ny2d 851, 853; see
Zuckerman v City of New York, 49 Ny2d 557, 562). “Once [that] show ng
has been nade . . ., the burden shifts to the party opposing the
notion for summary judgnent to produce evidentiary proof in adm ssible
formsufficient to establish the existence of material issues of fact
which require a trial of the action” (Alvarez v Prospect Hosp., 68
NY2d 320, 324; see Zuckerman, 49 Ny2d at 562). “In a nedical
mal practice action, a plaintiff, in opposition to a defendant
physi cian’s summary judgnment notion, nmust submt evidentiary facts or
materials to rebut the prima facie showi ng by the defendant physician
that he [or she] was not negligent in treating plaintiff so as to
denonstrate the existence of a triable issue of fact” (Al varez, 68
NY2d at 324).

Wth respect to Dr. Cortese, defendants net their initial burden
on the notion inasnmuch as they subnmitted the deposition testinony of
Dr. Cortese in which he offered a reasonabl e expl anation for not
including Dr. Zhavoronkov in his postoperative nmeeting with plaintiff,
i.e., that as an anesthesi ol ogi st, he was capabl e of assessing the
validity of a claimof intraoperative awareness. W therefore
conclude that Dr. Cortese’'s failure to include Dr. Zhavoronkov in that
nmeeti ng does not constitute nedical negligence. Wth respect to
plaintiff’s allegation that Dr. Cortese was negligent in failing to
val i date her claimof intraoperative awareness at their postoperative
neeti ng, defendants’ expert opined in his affidavit that Dr. Cortese
had a valid basis for that determ nation, and plaintiff’s expert
failed to respond to that opinion. 1In addition, defendants submtted
the affidavit of plaintiff’s treating psychiatrist, who stated that
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she woul d have treated plaintiff with ECT regardl ess of whether Dr.
Cortese had concluded that plaintiff experienced intraoperative

awar eness. Thus, defendants established that Dr. Cortese could not be
found liable for failing to prevent plaintiff from undergoing ECT, and
plaintiffs failed to raise a triable issue of fact in opposition (see
general ly Zuckerman, 49 NY2d at 562).

Wth respect to Dr. Zhavoronkov, we conclude that, through the
affidavit of their expert, defendants net their initial burden of
establishing that Dr. Zhavoronkov did not depart fromthe applicable
standard of care in either his admnistration of anesthesia to
plaintiff or his intraoperative and postoperative nonitoring of
plaintiff’s reaction to anesthesia. Plaintiff failed to raise a
triable issue of fact in opposition inasmuch as her expert failed to
di spute those conclusions. |Indeed, plaintiff’s expert conceded that
Dr. Zhavoronkov’'s adm ni stration of anesthesia and conduct during
surgery satisfied the requisite standard of care.

Even assum ng, arguendo, that defendants nmet their initial burden
on that part of their notion concerning Dr. Zhavoronkov’s perfornmance
of a postoperative interview of plaintiff to assess her anesthesia
rel ated experience and his docunentation of such an interview, we
conclude that plaintiff submtted sufficient evidence to raise a
triable issue of fact with respect thereto (see generally Zuckerman,
49 Ny2d at 562). Although Dr. Zhavoronkov testified at his deposition
that he spoke to plaintiff after her surgery, that testinony was based
on surgical records noting that such an interview took place inasnuch
as he also testified that he had no specific recollection of
plaintiff’'s surgery. W note that the portion of the surgical records
rel evant to a postoperative interview included in the record is
illegible. In addition, plaintiff testified at her deposition that
she never spoke to Dr. Zhavoronkov after her surgery.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Erie County Court (M chael L
D Amco, J.), rendered January 28, 2008. The judgnent convicted
def endant, upon a jury verdict, of pronoting prostitution in the
second degree and assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menmorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himfollowng a jury trial of pronoting prostitution in the
second degree (Penal Law § 230.30 [1]) and assault in the second
degree (8 120.05 [2]). In appeal No. 2, defendant appeals froma
judgnment convicting him following the same jury trial, of three
counts of nurder in the second degree (8 125.25 [1], [3]). W reject
defendant’s contention that County Court erred in denying his notion
to sever the two nurder counts relating to one victimfromthe
remai ni ng nurder count relating to the second victim Even assum ng,
arguendo, that those counts were not properly joinable pursuant to CPL
200. 20 (2) (b), we neverthel ess conclude that the offenses were
properly joinable given that they “are defined by the same or simlar
statutory provisions and consequently are the sanme or simlar in |aw
(CPL 200.20 [2] [c]; see People v June, 30 AD3d 1016, 1017, |v denied
7 NY3d 813, 868). We further conclude that the court did not abuse
its discretion in denying defendant’s notion for severance with
respect to the nmurder counts “in the interest of justice and for good
cause shown” (CPL 200.20 [3]; see People v Mahboubi an, 74 Ny2d 174,
183). There was not a “substantial difference in the quantum of proof
presented with respect to the separate” nurders (People v MDougal d,
155 AD2d 867, |v denied 75 NY2d 870; see CPL 200.20 [3] [a]), and
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defendant did not denonstrate that he had a “genuine need to refrain”
fromtestifying with respect to one of the nurders (CPL 200.20 [ 3]
[b]). Although defendant contends that the court also erred in
consolidating the two indictrments for trial, that contention is
unpreserved for our review (see CPL 470.05 [2]), and it lacks nerit in
any event.

We reject defendant’s further contention that he was deprived of
a fair trial by the court’s Mlineux ruling. The Ml ineux evidence
admtted at trial was relevant to establish defendant’s notive for
beating and killing the victinms, and to establish defendant’ s nodus
operandi and comon schene of using physical abuse to instill fear and
obedi ence in the prostitutes who worked for him (see People v
Mol i neux, 168 NY 264, 293-294). W further conclude that the court
did not abuse its discretion in determning that the probative val ue
of the evidence outweighed its potential for prejudice (see People v
Al vino, 71 Ny2d 233, 242). Defendant failed to preserve for our
review his challenge to the court’s Sandoval ruling (see People v
Caswel |, 49 AD3d 1257, 1258, |v denied 11 NY3d 735, 740; People v
Hawkes, 39 AD3d 1209, 1211, |v denied 9 NY3d 844, 845) and, in any
event, his challenge is wthout nerit.

Def endant further contends that the court violated his right to
confront witnesses against himby allow ng the Deputy Chief Medical
Exam ner of Erie County to testify as to the cause of death of one of
the victinms even though she did not performthe autopsy on that
victim According to defendant, he should have been allowed to
confront the individual who perforned the autopsy. Defendant failed
to preserve that contention for our review (see People v Evans, 59
AD3d 1127, 1127-1128, |v denied 12 NY3d 815). W note in any event
that any error in the adm ssion of the testinony is harm ess (see
generally People v Crimm ns, 36 Ny2d 230, 237), particularly in view
of the absence of prejudice suffered by defendant as a result of the
adm ssion of that testinony (see generally People v Bryant, 27 AD3d
1124, 1125-1126, |Iv denied 7 NY3d 753). In light of the brutal and
sadi stic nature of defendant’s crines and his utter |ack of renorse,
we reject his challenges to the severity of the sentences inposed.

Finally, we have reviewed defendant’s contentions raised in his
pro se supplenmental brief and conclude that they |ack nerit.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Erie County Court (M chael L
D Amco, J.), rendered January 28, 2008. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree (three
counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Sanme Menorandum as in People v Bonner ([appeal No. 1] _ AD3d
[ Apr. 27, 2012]).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal and cross appeal froman order of the Suprene Court, Erie
County (Joseph R downia, J.), entered March 4, 2011 in a personal
injury action. The order, anong other things, denied defendant’s
cross nmotion for sumrary judgnent dism ssing the amended conpl aint and
plaintiff’s nmotion for partial summary judgnment on the Labor Law 8§ 240
(1) claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting those parts of defendant’s
cross notion for summary judgnment dism ssing the Labor Law 8 200 and
comon- | aw negl i gence clains and di sm ssing those clains, and as
nodi fied the order is affirnmed w thout costs.

Menorandum  Plaintiff comenced this Labor Law and common-| aw
negl i gence action seeking danages for injuries he sustai ned when he
fell froma roof at a construction project for the Seneca N agara
Casi no. Defendant appeals froman order that, inter alia, denied its
cross notion for summary judgnment dism ssing the anmended conpl ai nt,
and plaintiff cross appeals fromthe order insofar as it denied his
notion for partial summary judgnent on the Labor Law 8 240 (1) claim

W reject defendant’s contention on appeal “that Labor Law
vicarious liability provisions do not apply in this case because
plaintiff sustained the injury on an Indian reservation, i.e., that of
the Seneca Nation” (Karcz v Klewn Bldg. Co., Inc., 85 AD3d 1649,
1650). W agree with defendant, however, that Suprenme Court erred in
denying those parts of its cross notion seeking summary judgnent
di sm ssing the Labor Law § 200 and comon-| aw negl i gence cl ai nms, and
we therefore nodify the order accordingly. Defendant established as a
matter of law that it did not have the authority to supervise or
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control the nethods and manner of plaintiff’s work (see Otega v
Puccia, 57 AD3d 54, 61-63; Wade v Atlantic Cooling Tower Servs., Inc.,
56 AD3d 547, 549-550), and plaintiff failed to raise a triable issue
of fact sufficient to defeat those parts of the cross notion (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562).

Contrary to defendant’s further contention on appeal, we concl ude
that the court properly denied that part of its cross notion seeking
sumary judgnent dism ssing the Labor Law 8§ 241 (6) claim which was
based on all eged violations of 12 NYCRR 23-1.7 (d) and 12 NYCRR 23-
1.24. Even assum ng, arguendo, that defendant nmet its initial burden
on that part of the cross notion, plaintiff raised triable issues of
fact whether “work [was] to be perforned” on the roof surface from
which plaintiff fell (see 12 NYCRR 23-1.24 [a] [1] [i]), whether the
roof surface had “a sl ope steeper than one in four inches” (id.), and
whet her the sl oped roof surface was wet and thus failed “to provide
safe footing” (12 NYCRR 23-1.7 [d]).

We reject defendant’s contention on appeal that the court erred
in denying that part of its cross notion seeking sunmary judgnent
di sm ssing the Labor Law 8 240 (1) claimon the ground that
plaintiff’s conduct was the sole proxi mate cause of his injuries. W
also reject plaintiff’s contention on his cross appeal that the court
erred in denying his notion seeking partial sumary judgnent on that
claim Triable issues of fact exist whether, before the accident and
on the date thereof, plaintiff was specifically instructed to work
only on the flat roof and not to work on the sl oped roof surface from
which he fell, and thus it cannot be determined as a matter of |aw
whet her plaintiff’s decision to clinb onto the sloped roof surface was
the sole proximate cause of his injuries (cf. Serrano v Popovic, 91
AD3d 626, 627).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, Monroe County (Evelyn
Frazee, J.), entered April 6, 2011 in a personal injury action. The
order denied the notion of defendant for summary judgnent di sm ssing
t he amended conpl ai nt .

It is hereby ORDERED that the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the notion is granted
and the anmended conplaint is dism ssed.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by Deborah A. Thornton (plaintiff) on a ski trai
when she was struck from behind by defendant, a snowboarder. W agree
wi th defendant that Supreme Court erred in denying his notion for
sumary judgnent dism ssing the amended conpl aint on the ground that
plaintiff assuned the risks associated with the sport of skiing.

“IBl]y engaging in a sport or recreational activity, a participant
consents to those commonly appreciated risks which are inherent in and
arise out of the nature of the sport generally and flow from such
participation” (Morgan v State of New York, 90 Ny2d 471, 484). *“The
risk of injury caused by another skier [or snowboarder] is an inherent
risk of downhill skiing” (Zelinski v Farace, 291 AD2d 910, 911, Iv
denied 98 Ny2d 612). O course, however, a sporting participant “wl|
not be deemed to have assumed the risks of reckless or intentional
conduct” (Morgan, 90 NY2d at 485).

Def endant met his initial burden on the notion by establishing
that “he did not engage in any risk-enhanci ng conduct that was not
inherent in the activity of skiing [or snowboardi ng], which caused or
contributed to the accident” (DeMasi v Rogers, 34 AD3d 720, 721; see
Clarke v Catamount Ski Area, 87 AD3d 926, 927). Defendant submtted
his deposition testinmony in which he testified that he had snowboar ded
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on only one prior occasion, a week earlier, and that the trail where
the accident occurred was a beginner’s trail. Defendant further
testified that icy conditions on the trail made it difficult for him
to turn and stop. According to defendant, he was snowboardi ng between
a | ow and nedi um speed when he saw plaintiff, attenpted to stop, |ost
hi s bal ance, and ultimately collided with her. Defendant was headi ng
in plaintiff’s direction because he was trying to steer clear of a
group of people on the trail. Defendant al so subnitted the deposition
testimony of a nenber of the National Ski Patrol who w tnessed the
accident. He testified that the trail where the accident occurred is
a “green” trail with easier terrain, that the trail is appropriate for
begi nners, and that ski schools often use that trail to teach

begi nners. He further testified that he believed the accident was
caused by defendant’s “[l]ack of ability,” and he noted that, “just
before inpact, [defendant] was either falling dowm or trying to fal
down, because it appeared that he wasn't able to turn.” |n opposition
to the notion, plaintiffs failed to raise an issue of fact whether
“defendant’ s conduct was intentional or reckless, outside of the risks
skiers normal ly assunme” (DeMasi, 34 AD3d at 721; see C arke, 87 AD3d
at 927).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered January 24, 2011. The judgnent convicted
def endant, upon her plea of guilty, of burglary in the third degree,
crimnal mschief in the third degree, overdriving, torturing or
injuring an aninmal, petit larceny and assault in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon a plea of guilty of, inter alia, burglary in the third degree
(Penal Law 8 140.20). W reject defendant’s contention that her
wai ver of the right to appeal was invalid (see generally People v
Lopez, 6 NY3d 248, 256). Although defendant’s further contention that
her plea was not knowi ngly, voluntarily and intelligently entered
survives her valid waiver of the right to appeal, defendant failed to
preserve that contention for our review (see People v Davis, 45 AD3d
1357, 1357-1358, |Iv denied 9 NY3d 1005). This case does not fal
within the rare exception to the preservation requirenent set forth in
Peopl e v Lopez (71 Ny2d 662, 666), “inasnmuch as nothing in the plea
col l oquy casts significant doubt on defendant’s guilt or the
vol unt ari ness of the plea” (People v Lewandowski, 82 AD3d 1602, 1602).
In any event, the record establishes that the plea was know ngly,
voluntarily, and intelligently entered (see generally People v
Shubert, 83 AD3d 1577, 1578).

Al t hough def endant was not required to preserve for our review
the contention that she was denied the right to counsel (see People v
Ki nchen, 60 Ny2d 772, 773; People v Harvey, 70 AD3d 1454, 1455, |v
deni ed 15 NY3d 750), we neverthel ess conclude that it is wthout
merit. The postplea return on warrant appearance was not a “critical
stage of the proceedi ng” (People v Chapman, 69 Ny2d 497, 500), and
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t hus the absence of defense counsel did not constitute a deprivation
of defendant’s rights (see generally People v Garcia, 247 AD2d 549,
affd 92 Ny2d 726, cert denied 528 US 845; People v Bogan, 78 AD3d 855,
855, |v denied 16 NY3d 742; People v Blas, 192 AD2d 540, 540, |v

deni ed 82 Ny2d 751).

Def endant further contends that County Court inproperly issued a
bench warrant based upon her failure to appear for a probation
interview and inproperly held her wi thout bail pending sentencing upon
her rearrest. Even assum ng, arguendo, that defendant’s contentions
survive her valid waiver of the right to appeal, defendant failed to
preserve those contentions for our review inasnmuch as she did not
rai se them before County Court (see generally CPL 470.05 [2]), or by
way of a notion to withdraw the plea or to vacate the judgnment of
conviction, and we decline to reach those contentions as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

Def endant’ s contention that she was denied effective assi stance
of counsel does not survive her plea or her valid waiver of the right
to appeal because defendant “failed to denonstrate that ‘the plea
bar gai ni ng process was infected by [the] allegedly ineffective
assi stance or that defendant entered the pl ea because of [her]
attorney[’s] allegedly poor performance’ ” (People v Wight, 66 AD3d
1334, |v denied 13 NY3d 912; see People v Rizek [appeal No. 1], 64
AD3d 1180, |v denied 13 NY3d 862). In any event, we neverthel ess
concl ude that she received neani ngful representation (see generally
People v Ford, 86 Ny2d 397, 404), inasnmuch as “nothing in the record
casts doubt upon the apparent effectiveness of counsel” (People v
Ni eves, 89 AD3d 1285, 1286 [internal quotation marks omtted]).
| ndeed, defense counsel successfully argued for the prom sed sentence
despite defendant’s rearrest in violation of the plea agreenent.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Niagara County Court (Richard C
Kloch, Sr., A J.), rendered May 27, 2010. The judgnent convicted
def endant, upon a jury verdict, of nurder in the second degree (two
counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the law and a new trial is granted.

Menorandum  Def endant appeals froma judgnent, convicting him
upon a jury verdict following a retrial, of two counts of nurder in
t he second degree (Penal Law 8§ 125.25 [1]). Defendant was convicted
in 1982 of killing two victins who were teenagers, and the judgnent
was affirmed by this Court on appeal (People v Drake, 129 AD2d 963, |v
denied 70 NY2d 799). The United States Court of Appeals conditionally
granted defendant a wit of habeas corpus unless he was retried upon
the indictnent within 90 days of its judgnent (Drake v Portuondo, 553
F3d 230, 247-248 [2nd Cir]). W now reverse the judgnent and grant
defendant a new trial.

As a prelimnary matter, we conclude that defendant waived his
present contention concerning the alleged | ack of jurisdiction of the
acting Suprene Court Justice who presided over the trial that was
purportedly conducted in County Court, inasmuch as he failed to raise
that objection in a tinmely manner (see People v Ot, 83 AD3d 1495,
1496, |v denied 17 NY3d 808; see generally People v Wl son, 14 Ny3d
895, 897; People v Daniels, 86 AD3d 921, 922, |v denied 17 NY3d 715).

The underlying facts are undi sputed, and the sole issue at trial
was defendant’s intent to kill the victinms. On a Decenber night in
1981, the then-17-year-old defendant left his honme armed with two
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rifles and proceeded to walk to a junk yard to shoot at abandoned
cars. He observed a rusted vehicle, which was occupi ed by the
victinms, parked in a secluded area near the junk yard. He fired at
the vehicle froma distance of no nore than 15 feet, killing both
occupants. Defendant told the police that he did not see anyone in
the vehicle before he fired the rifle and that he thereafter attenpted
to conceal the killings by noving the vehicle to another |ocation.
Def endant was observed by police officers on routine patrol when he
was attenpting to place the body of the female victimin the trunk of
the vehicle, where he had previously placed the body of the nmale
victim

We agree with defendant that the court conmtted reversible error

in refusing to preclude evidence of an uncharged crine, i.e.,
defendant’ s all eged postnortem sexual assault on the female victim in
order to establish his intent to kill the victins (see generally

People v Ventimglia, 52 NY2d 350, 359). Because defendant presented
expert testinony refuting the People’s evidence that the fenale
victims body had been assaulted, there was a trial within a trial on
the i ssue whether an uncharged crinme had actually been commtted (see
general |y People v Robinson, 68 NY2d 541, 549-550). That was error.
The Second Circuit explicitly rejected the theory presented at the
first trial that defendant’s intent to kill the victinms was the result
of a psychol ogi cal syndrone known as picquerism which the Second
Crcuit referred to as a “fictive syndrone” (Drake, 553 F3d at 244).
The court properly refused to permt any reference to that alleged

syndrome at the second trial. W therefore conclude that the evidence
of the alleged uncharged crinme was not “directly relevant” to the
purpose for which it was offered, i.e., defendant’s intent to kill the

victinms, and thus should have been precluded (People v Cass, 18 NY3d
553, 560).

Even assum ng, arguendo, that the court properly determ ned that
the evidence was directly relevant to establish defendant’s intent, we
neverthel ess conclude that the court abused its discretion in
determ ning that the probative value of the evidence outweighed its
prejudicial effect (see People v Gllyard, 13 NY3d 351, 355; cf.
People v Ganble, 18 NY3d 386, 397-398). “Prejudice involves both the
nature of the [uncharged] crine, for the nore hei nous the uncharged
crinme, the nore likely that jurors will be swayed by it, and the
difficulty faced by the defendant in seeking to rebut the inference
from whi ch the uncharged crine evidence brings into play” (Robinson
68 NY2d at 549). Here, the uncharged crine is particularly heinous,
and defendant sought to rebut not only the inference that he intended
to kill the victins if he sexually abused the body of the fenale
victim but he also was required to defend agai nst the equivocal
evi dence that the uncharged crime was actually conmtted. W thus
conclude that the “di stance of the particular [disputed] fact fromthe
ultimate issue[] of the case” is too great to render the evidence of
the all eged uncharged crinme nore probative than prejudicial with
respect to the sole issue whether defendant intended to kill the
victinms (People v Spotford, 85 NY2d 593, 597 [internal quotation marks
omtted]). W further conclude that the error is not harmless (cf.
Gllyard, 13 NY3d at 356; see generally People v Crinmmns, 36 Ny2d
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230, 241-242). W therefore reverse the judgnent and grant a new
trial. W reject defendant’s renmaining contentions with respect to
additional alleged Ml ineux errors.

We al so agree wth defendant’s contention, raised in his pro se
suppl emental brief, that the court commtted a reversible node of
proceedings error in failing to advise counsel of that part of a jury
not e seeki ng gui dance on how to proceed in the event that the jury was
unabl e to reach a unani nous verdict on count one and, in addition, in
failing to respond to that question (see People v Tabb, 13 NY3d 852,
853; see generally CPL 310.30; People v O Rama, 78 Ny2d 270, 276-277).
We therefore reverse the judgnment on that ground as well.

In light of our determnation to grant a newtrial, we have al so
addressed certain of defendant’s remaining contentions in the interest
of judicial econony. First, we reject defendant’s contentions with
respect to the alleged errors in charging the jury. W also reject
defendant’s contention that the court erred in determ ning that the
physi ci an who conducted the autopsies of the victinms was not avail able
to testify at the second trial by reason of illness or incapacity (see
CPL 670.10 [1]), and thus properly allowed her testinony fromthe
first trial to be read into the record. W reject defendant’s further
contention that the court abused its discretion in precluding his
expert fromgiving certain opinion testinony and in refusing to admt
in evidence a hand-drawn di agram prepared by that w tness (see People
v Monk, 57 AD3d 1497, 1498, |v denied 12 Ny3d 785; see generally
People v Carroll, 95 Ny2d 375, 385). In light of our determ nation,
we decline to address defendant’s remaining contentions.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal s froman order of the Fam |y Court, Chautauqua County
(Judith S. Caire, J.), entered February 4, 2011 in proceedi ngs
pursuant to Fam |y Court Act article 4. The order dism ssed the
obj ections of respondents and affirmed the orders of the Support
Magi strat e.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner, Chautauqua County Departnment of Soci al
Servi ces, commenced these proceedi ngs pursuant to Famly Court Act
article 4 seeking an order directing Rita MS., the respondent in
proceeding No. 1 (hereafter, stepnother), and Kenneth MY., the
respondent in proceeding No. 2 (hereafter, father), both of whom are
nonresi dents of New York, to furnish support for the four children who
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are the subjects of these proceedings (collectively, children).
Petitioner sought child support retroactive to the tine that the
children entered the foster care systemin New York. Upon
respondents’ default, the Support Magistrate, inter alia, directed the
father to pay child support in the anbunt of $775 per week effective
the date on which the children were placed in foster care and directed
the stepnother to notify the Support Collection Unit of any change in
enpl oyment status and health insurance benefits. The support orders
are dated July 6, 2010 (hereafter, July orders). Respondents did not
file objections to the July orders.

I n October 2010, respondents noved to vacate the support orders
and to dism ss the support proceedi ngs pursuant to CPLR 5015 (a) (4)
based upon Family Court’s alleged |lack of personal jurisdiction. By
orders dated Novenber 9, 2010 (hereafter, Novenber orders), the
Support Magi strate “deni ed and di sm ssed” respondents’ notions to
vacate the support orders, determning that the court had jurisdiction
over respondents pursuant to Famly Court Act 8§ 580-201 (5).
Respondents fil ed objections to the Novenber orders, and Famly Court
di sm ssed those objections and affirned the Novenber orders of the
Support Magi strate.

On appeal, respondents contend that the court erred in failing to
review their challenges to the July orders in the context of their
objections to the Novenber orders. W reject that contention.

Al t hough respondents are correct that the proper procedure to
chal l enge an order entered upon a default is by way of a notion to
vacate the default pursuant to CPLR 5015 (a) rather than by way of the
filing of objections pursuant to Famly Court Act 8§ 439 (e) (see
Matter of Garland v Garland, 28 AD3d 481, 481; Matter of Wdenman v
Murl ey, 155 AD2d 841, 842), here respondents noved to vacate the July
orders and to dismss the proceedings solely on the basis of alleged

| ack of personal jurisdiction pursuant to CPLR 5015 (a) (4), not on

t he basis of excusable default pursuant to CPLR 5015 (a) (1). Thus,
respondents’ notions brought up for review only the issue of
jurisdiction, not the underlying nerits of the July orders (see
generally Wells Fargo Bank, N. A v Christie, 83 AD3d 824, 825; Siegel,
Practice Conmmentaries, MKinney' s Cons Laws of NY, Book 7B, CPLR
C5015: 9, at 220; cf. Labozzetta v Fabbro, 22 AD3d 644, 645-646; Pilawa
v Dal bey, 275 AD2d 1035, 1036; Pallette Stone Corp. v Ebert, 210 AD2d
807, 808).

Respondents further contend that the court’s jurisdictional
determ nati on nust be vacated because it was not based upon conpetent
evidence. W reject that contention. Contrary to respondents’
contention, the Support Magistrate was not required to hold a hearing
on the issue of personal jurisdiction before issuing the July orders.
The support petitions alleged that New York had | ong-armjurisdiction
over respondents pursuant to Famly Court Act 8§ 580-201 (5), and
respondents failed to answer the petitions, failed to nove to dismss
the petitions for |lack of personal jurisdiction (see CPLR 3211 [a]
[8]), and failed to appear in court in opposition to the petitions.
We thus conclude that the Support Magistrate properly determ ned based
upon the docunmentation provided by petitioner that it had | ong-arm
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jurisdiction over respondents. When respondents noved to vacate the
July orders on the ground that the court | acked personal jurisdiction,
the Support Magistrate was faced with conflicting subm ssions on that
i ssue fromrespondents and petitioner. Assum ng, arguendo, that
respondent s’ subm ssions disputed the underlying jurisdictional facts
and not sinply the legal conclusions to be drawn therefrom
respondents woul d have been entitled to a hearing on the issue of
personal jurisdiction (see generally Saxon Mge. Servs., Inc. v Bell,
63 AD3d 1029; Penachio v Penachio, 27 AD3d 540, 541; Cdiffstar Corp. v
California Foods Corp., 254 AD2d 760, 760-761). Respondents, however,
wai ved any right to a hearing on jurisdiction by submtting their
notion on papers only (see generally Matter of Pascarella v
Pascarella, 66 AD3d 909, 910). W further conclude that respondents
failed to preserve for our reviewtheir contention that the Support
Magi strate’s jurisdictional findings were not based upon conpetent

evi dence i nasnmuch as they did not challenge the conpetence of the

evi dence submtted by petitioner in their notions to vacate the July
orders (see generally Mariano v New York City Tr. Auth., 38 AD3d 236
236; Matter of Schul man, 161 AD2d 874, 875). Al though respondents
contended in their objections to the Novenber orders denying their
notions to vacate the July orders that those orders were not based
upon conpetent proof, Famly Court properly determ ned that such
contention was unpreserved i nasmuch as it was not raised before the
Support Magistrate in the notions to vacate (see generally Lopez v 724
Mgt., LLC, 72 AD3d 453, 453; Matter of Rednond v Easy, 18 AD3d 283,
283-284).

Contrary to respondents’ further contention, we conclude that the
court properly determned that it had personal jurisdiction over them
Fam |y Court Act § 580-201 provides that, “[i]n a proceeding to
establish . . . a support order . . ., the tribunal of this state may
exerci se personal jurisdiction over a nonresident individual . . .
if[, inter alia,] the child[ren] reside[] in this state as a result of
the acts or directives of the individual” (8 580-201 [5]). Here, the
children clearly resided in New York as a result of respondents’ acts
and directives. After respondents were arrested and each charged with
felony child abuse against the children, the Magistrate Court for Dona
Ana County, Las Cruces, New Mexico ordered respondents to avoid all
contact with the children. 1In Iight of the no-contact order,
respondents requested that the children be placed in the care of the
children’s aunt in New York. In an August 2008 letter to the New
Mexi co Children, Youth and Fam |ies Departnent (CYFD), the father
stated that “[t]he relative who will be available to take custody of
any or all of the girls on our behalf is their aunt who woul d take
them back to her dairy farm W request they be released to her

Monday 8/11/08 . . . [I]t is beyond all doubt in their best interest
to be in such household rather than in foster care. She will be here
as early tonorrow as you say they m ght be released.” To that end,

respondents executed a limted power of attorney authorizing the aunt
to withdraw one of the children from school, and executed durable
powers of attorney for health care designating the aunt as the
children’ s agent for health care decisions. On August 11, 2008, CYFD
and the aunt entered into a “safety contract” pursuant to which the
aunt agreed to provide for the children’s basic needs. In addition,
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the safety contract stated that the aunt understood that respondents
“have voluntarily placed the children in [her] care for an
undeterm ned |l ength of tine,” and that she was “to contact

[ respondents] if [she were] in need of any financial assistance for
the [children], as the[ respondents] are still legally responsible for
the[ children’s] well-being.” Thereafter, the aunt transported the
children to her hone in New York. Under those circunstances, we
conclude that the children began residing in New York “as a result of
the acts or directives” of respondents within the neaning of Fam |y
Court Act 8 580-201 (5), and thus that the court properly exercised
personal jurisdiction over respondents (see generally Mtter of Daknis
v Burns, 278 AD2d 641, 641-643).

Respondents further contend, however, that the assertion of
jurisdiction in this case violates due process. W reject that
contention. “As a general rule, in order for the courts of one State
to exercise jurisdiction over an individual who is domciled in
anot her State, due process requires that there be sufficient m ninmm
contacts between that individual and the forum State such that the
forum State’s assertion of jurisdiction will not offend * “traditional
notions of fair play and substantial justice” * 7 (Matter of Shirley
D. v Carl D., 224 AD2d 60, 63, quoting International Shoe Co. v
Washi ngton, 326 US 310, 316). In particular, the subject individual’s
“conduct and connection wth the forum State [nust be] such that he
[or she] should reasonably anticipate being haled into court there”
(Worl d- Wde Vol kswagen Corp. v Wodson, 444 US 286, 297).

Respondents rely on Kul ko v Superior CG. of California (436 US
84), in which the United States Suprene Court addressed the issue of
personal jurisdiction in a child support action. There, the Suprene
Court held that the father’s nere “acqui escence” in his daughter’s
desire to live with the nother in California did not confer
jurisdiction over the father in the California courts (id. at 94).
Respondents contend that they merely acqui esced in the arrangenent
bet ween CYFD and the aunt to place the children tenporarily in New
York with the aunt. W reject that contention. Unlike in Kulko,
where the father assented to his daughter’s desire to live with her
nother in California, here respondents chose to send the children to
New York after they were ordered to have no contact with the children.
Respondents notified CYFD that they wi shed the children to reside with
the children’s aunt in New York rather than being placed in foster
care in New Mexico, and they executed the necessary docunents to
facilitate the transfer of the children to the aunt. Respondents’
vol untary decision to place the children with the aunt in New York and
their formal acts in effectuating that decision constitute nore than
nmere acqui escence (see Daknis, 278 AD2d at 643), and the fact that
respondents did not nmake the children’'s travel arrangenents is not
di spositive (see Kul ko, 436 US at 98).

Further, as distinguished from Kul ko, here respondents
“ ‘purposefully avail[ed thensel ves] of the privilege of conducting
activities within th[is] State’ ” (id. at 94), by sending their
children to New York to live with their aunt, a New York resident,
wi t hout providing financial support for the children. Pursuant to the
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safety contract, the aunt “agree[d] to provide for the [children’s]
basi ¢ needs, to include their nedical, educational, and nental health

needs.” The aunt further agreed that she would “contact [respondents]
if [she was] in need of any financial assistance for the [children],
as they are still legally responsible for their well-being” (enphasis

added). As the Support Magistrate aptly noted, “[i]t [wa]s
foreseeable, certainly that soneone, whether it be [petitioner] or the
aunt herself, was, at sonme point, going to be asking for support of
children that are not theirs.” W thus conclude that respondents’
conduct in relation to New York was such that they “shoul d [have]
reasonably anticipate[d] being haled into court []here” (Wrld-Wde
Vol kswagen Corp., 444 US at 297) and, thus that the court properly
exerci sed personal jurisdiction over respondents (see generally Matter
of Bowmran v Bowran, 82 AD3d 144, 152-153; Daknis, 278 AD2d at 643).
Respondents’ further contention that the court should have nade
separate jurisdictional determnations with respect to the father and
t he stepnother and each child is unpreserved for our review inasmuch
as it was not raised in their notion to vacate the July orders but,
rather, was raised for the first time in their objections to the order
of the Support Magistrate denying their notion to vacate (see
general ly Lopez, 72 AD3d at 453; see al so Rednond, 18 AD3d at 283-
284). In any event, the court’s assertion of personal jurisdiction
was properly based upon evidence that each of the children resided in
New York as a result of the acts and/or directives of both
respondents.

Respondents’ contention that Famly Court Act 8 580-201 (5) is
unconstitutionally void because the phrase “acts or directives” is
vague is not properly before us because there is no indication in the
record that respondents notified the Attorney General of their
constitutional challenge, as required by CPLR 1012 (b) (1) (see Kozi ol
v Koziol, 60 AD3d 1433, 1434-1435, appeal dism ssed 13 NY3d 763).

Finally, although we agree with respondents that the Support
Magi strate abused his discretion in refusing to consider their reply
papers on the notion to vacate, we conclude that such error is
harm ess i nasnuch as the argunments raised in the reply papers are
wi thout nerit for the reasons di scussed above.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Mtthew
A. Rosenbaum J.), entered August 9, 2011 in a personal injury action.
The order, insofar as appealed from denied in part the notion of
defendants Scott Patrick and Kurt Roesner for summary judgnent.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
inits entirety, and the conpl ai nt agai nst defendants Scott Patrick
and Kurt Roesner is dism ssed.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries he allegedly sustained as a result of his exposure to |ead
paint while residing in an apartnment rented to his nother by Scott
Patrick and Kurt Roesner (defendants). Suprene Court granted in part
defendants’ notion for sunmary judgnment di sm ssing the conplaint
agai nst them and we agree with defendants that the court should have
granted their notion in its entirety. Defendants nmet their initial
burden with respect to the claimthat they did not have actual or
constructive notice of the | ead-paint condition, and plaintiff failed
to raise a triable issue of fact in opposition thereto (see Joyner v
Durant, 277 AD2d 1014, 1014-1015). Wth respect to actual notice,
even assum ng, arguendo, that defendants were aware of chipping or
peeling paint in the apartnment, we conclude that such know edge does
not constitute actual notice of a dangerous |ead paint condition (see
id. at 1015; Durand v Roth Bros. Partnership Co., 265 AD2d 448, 449;
Lanthier v Feroleto, 237 AD2d 877, 877-878).

Wth respect to constructive notice, defendants established that
they did not retain the requisite right of entry to the apartnent to
sustain a claimfor constructive notice (see Chapman v Sil ber, 97 Nyad
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9, 15; cf. Charette v Santspree, 68 AD3d 1583, 1584). Patrick
testified at his deposition that defendants did not have a rental
agreenent or lease with plaintiff’s nother, and plaintiff’s nother

i kewi se testified at her deposition that she signed only a one-page
“l andl ord/ tenant agreenent” with the Departnent of Social Services.
Def endants submitted affidavits in which they averred that, although
they retained a key to the apartnent, their arrangenment wth
plaintiff’s nother was such that they were unable to enter the
apartnent “unless [they] gave notice and received perm ssion fronf
plaintiff’s mother. Plaintiff’s nother and her sister, who also
occupi ed the apartnent, both testified at their depositions that

def endants could enter the apartnent only with their perm ssion.
Further, in opposition to the notion, plaintiff’s nother submtted an
affidavit in which she averred that “[d] efendants maintai ned an extra
key to [the] apartnment and were allowed to enter with [her]

perm ssion.” W thus conclude that defendants established as a nmatter
of law that they did not retain a right of entry to the apartnent, and
plaintiff failed to raise a triable issue of fact in opposition (see
Netral v Lippold, 304 AD2d 491, 491-492; cf. Harden v Tynatishon, 49
AD3d 604, 605; Jackson v Brown, 26 AD3d 804, 805).

W |ikew se agree with defendants that the court should have
granted those parts of their notion insofar as plaintiff’s clainms are
prem sed upon defendants’ failure to inspect the apartnment for |ead
paint. The Court of Appeals in Chapman (97 Ny2d at 21) expressly
“decline[d] to inpose a new duty on |landlords to test for the
exi stence of lead in | eased properties based solely upon the ‘general
know edge’ of the dangers of | ead-based paints in older hones . . . .~
Further, although | andl ords have a common-|aw duty “to inspect
t he common areas of their premses [and to naintain them in a
reasonably safe condition” (Wnn v T.R |.P. Redevel opnment Assoc., 296
AD2d 176, 178-179), windowsills and a bal cony accessible only from an
upstairs apartnent are not conmon areas to which a |andlord retains
possession and unrestricted access. Rather, they are part of the
| eased prem ses, the possession of which is transferred to the tenants
(see id. at 179).

Finally, we agree with defendants that the court should have
granted those parts of their notion with respect to plaintiff’s
remai ning clains, for warranty of habitability, inasnuch as
“Ip]laintiff may not rely upon any alleged breach of the warranty of
habitability to recover damages for personal injuries” (Joyner, 277
AD2d at 1015; see Doe v Westfall Health Care Ctr., 303 AD2d 102, 113).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Suprenme Court, Monroe County
(Joseph D. Valentino, J.), rendered August 24, 2010. The judgnent
convi cted defendant, upon a jury verdict, of assault in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by reducing the conviction of assault
in the second degree (Penal Law 8 120.05 [7]) to assault in the third
degree (8 120.00 [1]) and vacating the sentence and as nodified the
judgnment is affirmed, and the matter is remtted to Suprene Court,
Monroe County, for sentencing on the conviction of assault in the
third degree and for proceedi ngs pursuant to CPL 460.50 (5).

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of assault in the second degree (Penal Law 8
120.05 [7]) based on an incident in which he injured an enpl oyee of
I ndustry Secure Facility (Industry), where defendant had been serving
a sentence inposed upon himas a juvenile offender. A person violates
section 120.05 (7) when, “[h]aving been charged with or convicted of a
crime and while confined in a correctional facility, as defined in
[Correction Law 8 40 (3)], pursuant to such charge or conviction, with
intent to cause physical injury to another person, he causes such
injury to such person or to a third person” (enphasis added).

Def endant contends that his conviction should be reduced to the |esser
i ncluded offense of assault in the third degree (Penal Law § 120. 00
[1]) because the evidence at trial is legally insufficient to
establish that Industry is a correctional facility within the meani ng
of Correction Law 8§ 40 (forner [3]). Industry is operated by the
Ofice of Children and Fam |y Services, fornerly known as the State
Division for Youth. The People concede that the conviction should be
reduced to assault in the third degree but on a different ground than
t hat advanced by defendant. According to the People, the verdict is



o 435
KA 10- 01815

agai nst the weight of the evidence in light of the definition of a
correctional facility given to the jury by Suprene Court in its final
instructions, which did not include “a secure facility operated by the
state division for youth” (8 40 [former (3)]). Because we agree with
defendant that the evidence is legally insufficient to support the
conviction of felony assault, we need not address the People’s
alternative ground for nodification

Pursuant to Penal Law 8 120.05 (7), conduct that woul d otherw se
constitute a m sdeneanor assault constitutes a class D felony assault
when the conduct occurs within a correctional facility as defined in
Correction Law 8 40 (3). The version of Correction Law § 40 (3) in
effect at the tine of the incident in question defined a correctional
facility as “any institution operated by the state departnent of
correctional services, any local correctional facility, or any place
used, pursuant to a contract with the state or a nunicipality, for the
detention of persons charged with or convicted of a crine, or, for the
purpose of this article only, a secure facility operated by the state
division for youth” (enphasis added). A local correctional facility
is defined as “any county jail, county penitentiary, county | ockup,
city jail, police station jail, town or village jail or |ockup, court
detention pen or hospital prison ward” (8 40 [2]).

The indi ctnent charged defendant with one count of assault in the
second degree pursuant to Penal Law 8§ 120.05 (7). Prior to trial,
def endant noved to reduce the charge to assault in the third degree,
contendi ng that Industry was not a correctional facility wthin the
nmeani ng of Correction Law 8 40 (fornmer [3]). Defendant argued that,
al t hough the definition of correctional facility set forth in section
40 (former [3]) included “a secure facility operated by the state
division for youth,” the statute specifically stated that the
definition in that regard was for the purpose of that “article only,”
i.e., article 3 of the Correction Law. Defendant therefore concl uded
that the definition of a correctional facility that includes secure
facilities operated by the state division for youth did not apply to
Penal Law § 120.05 (7). The court denied the notion and determ ned,
inter alia, that the Legislature intended to include juvenile
detention facilities such as Industry within the anbit of section
120.05 (7).

The case therefore proceeded to trial on the indictnent. At the
cl ose of the People s proof, defendant noved for a trial order of
di sm ssal on the ground that the evidence is legally insufficient to
establish that Industry was a correctional facility. The court
initially reserved decision on the notion but denied it after the jury
rendered a guilty verdict. Defendant then noved to set aside the
verdict prior to sentencing, again contending that the People failed
to establish that Industry was a correctional facility within the
nmeani ng of Correction Law 8 40 (former [3]). The court denied the
noti on and sentenced defendant to a termof inprisonment. This appeal
ensued.

We agree with defendant that |Industry does not constitute a
correctional facility within the nmeaning of Correction Law 8§ 40
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(former [3]) and that the evidence therefore is legally insufficient
to establish that he violated Penal Law 8 120.05 (7). “It is a

| ong-settled proposition that, in determning the Legislature’ s intent
in enacting a statute, a court should interpret the statute in a
manner that is nost consistent with the plain | anguage of the statute”
(People v Hill, 82 AD3d 77, 79; see generally People v Kisina, 14 Ny3d
153, 158). Here, the plain | anguage of Correction Law 8 40 (forner
[3]) supports defendant’s interpretation that the reference to “a
secure facility operated by the state division for youth” in the
statute’s definition of a correctional facility applies only to
article 3 of the Correction Law and not to Penal Law 8 120.05 (7).
Because “ ‘the clearest indicator of legislative intent is the
statutory text’ ” (Hll, 82 AD3d at 79, quoting Mjewski v Broadal bi n-
Perth Cent. School Dist., 91 Ny2d 577, 583), and the text of
Correction Law 8 40 (former [3]) is clear and unanbi guous wi th respect
to the matter in question, we need not explore the legislative history
behind that statute or Penal Law 8§ 120.05 (7) in an attenpt to discern
a contrary intent.

In any event, we do not agree with the court’s determ nation that
the Legislature intended for Penal Law 8§ 120.05 (7) to apply to
assaults commtted in juvenile facilities. It is true, as the court
poi nted out, that the | egislation enacting section 120.05 (7) was
entitled, “An Act to anmend the penal law, in relation to mandatory
consecutive ternms of inprisonnment for persons convicted of assault
upon a guard, enployee, or inmate of a correction institution or
juvenile detention facility” (L 1981, ch 372 [enphasis added]).
| ndeed, the original version of the proposed statute applied not just
to correctional institutions and juvenile detention facilities, but
also to facilities within the “reformatory systeni (1981 NY Assenbly
Bill A6725). During the legislative process, however, anmendnents were
made and the references to juvenile detention facilities were omtted
fromthe substantive provisions of the bill (see 1981 NY Assenbly
Journal, 1155, 1259, 1442; 1981 NY Senate Journal, 553-554, 578).
Thus, the bill that ultimtely passed the Legislature applied only to
correctional facilities as defined in Correction Law § 40 (forner

[3]). [Inasnuch as the Legislature considered the option of applying
Penal Law 8§ 120.05 (7) to assaults commtted in juvenile facilities
but ultimtely passed an anended version of the bill not containing

such | anguage, we conclude that the Legislature expressed its intent
that section 120.05 (7) would not apply to juvenile facilities.

Defendant’s interpretation of Penal Law 8 120.05 (7) is also
supported by a conparison to article 205 of the Penal Law, which
defines the various crines of escape and other crines relating to
custody. A person is guilty of escape in the second degree when he or
she, inter alia, “escapes froma detention facility” (8 205.10 [1])
or, “[h]laving been arrested for, charged with or convicted of a class
C, class Dor class E felony, he [or she] escapes from custody” (8
205.10 [2]). If a person has been charged with or convicted of a
felony and escapes froma detention facility, or if he or she has been
arrested for, charged with or convicted of a class A or class B fel ony
and escapes from custody, that person is guilty of escape in the first
degree (8 205.15 [1], [2]). Notably, a “[d]etention [flacility” is
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defined in article 205 as “any place used for the confinenent,
pursuant to an order of a court, of a person (a) charged with or
convicted of an offense, or (b) charged with being or adjudicated a
yout hful of fender, person in need of supervision or juvenile

del i nquent, or (c) held for extradition or as a material w tness, or
(d) otherw se confined pursuant to an order of a court” (8 205.00

[1]).

It is therefore evident that the definition of a “detention
facility” for purposes of escape is far broader than that of a
“correctional facility” in Correction Law 8§ 40 (3), and that
definition of a detention facility would clearly include |Industry
withinits anmbit. It stands to reason that, if the Legislature, in
enacting Penal Law 8 120.05 (7), had intended to make it a felony to
commt m sdeneanor assault in a youth facility such as Industry, it
could easily have done so by using |language simlar to that contained
in article 205 with respect to escape crinmes. W thus conclude that,
for the purpose of Penal Law 8 120.05 (7), Industry is not a
correctional facility within the meaning of Correction Law § 40 (3),
and that the evidence at trial therefore is legally insufficient to
establish a necessary el enent of the crinme charged. W need not
address defendant’s remai ni ng contenti ons because, even in the event
that they were neritorious, they would not result in dismssal of the
indictment. W therefore nodify the judgnment by reducing the
conviction of assault in the second degree to assault in the third
degree and vacating the sentence, and we remt the matter to Suprene
Court for sentencing on the conviction of assault in the third degree.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Erie County Court (M chael L
D Amico, J.), rendered July 7, 2010. The judgnent convicted
def endant, upon a nonjury verdict, of burglary in the second degree
and robbery in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |law by reversing that part convicting
def endant of burglary in the second degree under count two of the
i ndi ctment and di sm ssing that count, and as nodified the judgnment is
af firnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
followng a nonjury trial of burglary in the second degree (Penal Law
8§ 140.25 [1] [d]) and robbery in the second degree (8 160.10 [2] [Db]).
At the conclusion of the trial, County Court found two codefendants
guilty of burglary in the second degree as a | esser included offense
of burglary in the first degree (8 140.30 [1]) as charged in the
second count of the indictment. |In rendering its verdict, however,
the court failed to dispose of that count of the indictnment with
respect to defendant. Notw thstanding that failure, the court
sentenced defendant on, inter alia, a conviction of burglary in the
second degree. As the People correctly concede, the court’s failure
to di spose of the second count “constitute[d] a verdict of not guilty
with respect to [that] count” (CPL 350.10 [5]). W therefore agree
with defendant that he was acquitted of burglary in the first degree
and all lesser included offenses thereof, and we nodify the judgnent
accordingly.

Def endant’s further contention that the testinony of one of the
conpl ai nants shoul d have been precluded because she viol ated the order
excluding certain witnesses fromobserving the trial and that the
court’s failure to preclude that testinony deprived himof a fair
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trial is not preserved for our review (see CPL 470.05 [2]). In any
event, that contention is without nmerit. “It was in the trial court’s

di scretion to grant an order excluding wtnesses from observing the
trial, and the fact that a witness m ght have di sobeyed such order
does not disqualify the wtness fromtestifying” (People v Rivera, 182
AD2d 1092, 1092-1093, |v denied 80 Ny2d 896; see al so People v Pal ner,
272 AD2d 891, 891). “[Where a witness violates an order of

excl usion, he or she is subject to court-inposed sanctions[,] the
severity of which are conmmtted to the sound discretion of the trial
court. And while the sanction may include precluding the witness from
testifying, such sanction clearly is the nost drastic avail able and
woul d be appropriate only in the nost egregious circunstances” (People
v Brown, 274 AD2d 609, 610). W conclude that the court did not abuse
its discretion in permtting the conplainant in question to testify,
especi ally when she was cross-exam ned concerni ng her all eged
violation of the order of exclusion and the court was permtted to
consider that violation in assessing her credibility (see generally
Pal mer, 272 AD2d at 891).

Def endant contends that the evidence is legally insufficient to
support the conviction of robbery in the second degree because he was
charged as a principal rather than as an accessory and the evidence
failed to establish that he acted as a principal. W reject that
contention. “It is well established that liability as a principal or
an acconplice is not an elenent of the crime charged and that the
Peopl e may charge defendant as a principal but establish his guilt as
an acconplice” (People v Jackson, 286 AD2d 946, 946, |v denied 97 Nyv2d
683; see People v Rivera, 84 Ny2d 766, 769-770; People v Duncan, 46
NY2d 74, 79-80, rearg denied 46 Ny2d 940, cert denied 442 US 910,
rearg dism ssed 56 NY2d 646). In any event, the evidence is legally
sufficient to establish that defendant conmmtted robbery in the second
degree as a principal (see generally People v Danielson, 9 NY3d 342,
349; People v Bl eakl ey, 69 Ny2d 490, 495).

View ng the evidence in light of the elenents of the crinme of
robbery in the second degree in this nonjury trial (see Danielson, 9
NY3d at 349), we reject defendant’s further contention that the
verdict with respect to that crine is against the weight of the
evi dence (see generally Bl eakley, 69 NY2d at 495). *“ ‘lssues of
credibility . . . , including the weight to be given the backgrounds
of the People’ s witnesses and inconsistencies in their testinony, were
properly considered by the [court as the trier of fact] and there is
no basis for disturbing its determ nations’ ” (People v Rogers, 70
AD3d 1340, 1340, |v denied 14 NY3d 892, cert denied 131 S O 475; see
general |y Bl eakl ey, 69 Ny2d at 495). Further, the inconsistencies in
the witnesses’ testinony rai sed by def endant on appeal do not render
their testinony incredible as a nmatter of |aw (see People v Nilsen, 79
AD3d 1759, 1760, |v denied 16 Ny3d 862; cf. People v Wallace, 306 AD2d
802, 802-803).

Def endant’ s contention that the court erred in considering
robbery in the second degree as a | esser included of fense of robbery
in the first degree (Penal Law 8§ 160.15 [2]) and in convicting him of
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i ncluded of fense is waived i nasnuch as defendant failed to
make a tinely objection with respect thereto (see People v Ford, 62

NYy2d 275, 282-283; People v Smth, 13 AD3d 1121, 1122-1123, |v denied
4 Ny3d 803).

the | esser

Entered: April 27, 2012 Frances E. Cafarel

Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Monroe County
(Joseph D. Valentino, J.), rendered August 24, 2010. The judgnent
convi cted defendant, upon a jury verdict, of assault in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by reducing the conviction of assault
in the second degree (Penal Law 8 120.05 [7]) to assault in the third
degree (8 120.00 [1]) and vacating the sentence and as nodified the
judgnent is affirnmed, and the matter is remtted to Suprene Court,
Monroe County, for sentencing on the conviction of assault in the
third degree (see People v Skinner, _ AD3d __ [Apr. 27, 2012]).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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CA 11-02180
PRESENT: SM TH, J.P., LINDLEY, SCONI ERS, AND MARTOCHE, JJ.

IN THE MATTER OF DONALD G MCGRATH AND
ROSLYN F. MCGRATH, PETI TI ONERS- RESPONDENTS,

\% MEMORANDUM AND ORDER

TOMN OF AMHERST ZONI NG BOARD OF APPEALS
RESPONDENT- APPELLANT.

E. THOVAS JONES, TOMN ATTORNEY, WLLIAVSVILLE (PHI LIP B. ABRAMOW TZ OF
COUNSEL), FOR RESPONDENT- APPELLANT.

HOPKI NS & SORE, PLLC, WLLIAWMSVILLE (SEAN W HOPKINS OF COUNSEL), FOR
PETI TI ONERS- RESPONDENTS.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Erie County (Timothy J. Drury, J.), entered Decenber 23, 2010 in a
proceedi ng pursuant to CPLR article 78. The judgnent invalidated a
determ nati on of respondent and directed that petitioners no |onger be
denied a building permt.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioners comrenced this CPLR article 78
proceedi ng seeking to annul the determ nation of respondent, Town of
Amher st Zoni ng Board of Appeals (ZBA), denying their request for a
building permit for a single fam |y hone. The ZBA denied that request
on the ground that petitioners’ lot did not neet the mninmumw dth
requi renent inposed by the zoning ordi nance of the Town of Amher st
(Town). Contrary to the ZBA's contention, we conclude that Suprene
Court properly granted the petition and ordered the ZBA to grant
petitioners the requested building permt.

Al t hough an “interpretation by a zoning board of its governing
code is generally entitled to great deference by the courts . . .,
‘Iw here . . . the question is one of pure legal interpretation of
[the code’s] ternms,’ deference to the zoning board is not required”’
(Matter of Emmerling v Town of Richnond Zoning Bd. of Appeals, 67 AD3d
1467, 1467-1468). In such cases, the determ nation of a zoning board
can be overturned where the zoning board’ s interpretation “is contrary
to the clear wording” of the applicable zoning ordinance (id. at 1468
[internal quotation marks omtted]).

Here, the ZBA's determ nation that petitioners were not entitled
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to build a single famly honme on their lot in the absence of a width
variance “is contrary to the clear wording” of the Town’ s zoning
ordinance (id. [internal quotation marks omtted]), set forth in
chapter 203 of the Code of the Town of Amherst (Code). Although the

| ot does not satisfy the width requirenent contained in chapter 203,
section 3-6-2 (B) of the Code, the record establishes that the | ot
conplied with the width requirenment that was in effect when the | ot
was filed as part of a subdivision plat in 1979, and thus that it
constituted a “lot of record” at the tinme the current zoni ng ordi nance
took effect (ch 203, 8 2-4). Inasnuch as petitioners’ |ot was |aw ul
prior to the enactnent of the current zoning ordi nance and becane

unl awf ul only when that zoning ordi nance took effect, the |ot
qualifies as a “nonconforming . . . lot of record” (id.). The Code
provides that, in the district in which petitioners’ lot is |ocated,
“a single-famly detached dwelling and customary accessory structures
may be erected on any single nonconformng lot of record . .

notwi thstanding [imtations inposed by other provisions of [the zoni ng
ordi nance, where such lot is] in separate ownership and not of
continuous frontage with other lots in the sanme ownership” (ch 203, §
9-5-1 [A]). That provision applies “even though the nonconform ng | ot
of record fails to neet the requirement[] for . . . width” (ch 203, §
9-5-1 [B]). The ZBA's failure to apply chapter 203, section 9-5-1 of
the Code to petitioners’ circunstances and to permt the construction
of petitioners’ proposed single famly honme is, in our view, “contrary
to the clear wording” of the zoning ordi nance (Emrerling, 67 AD3d at
1468 [internal quotation marks omitted]). Suprene Court therefore
properly granted the petition.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., LINDLEY, SCONI ERS, AND MARTOCHE, JJ.

SHARLENE MCKENZI E, AS EXECUTRI X OF THE ESTATE
OF OSCAR MCKENZI E, JR., DECEASED,
PLAI NTI FF- APPELLANT,

Vv ORDER
ONONDAGA COUNTY AND ONONDAGA COUNTY BAR

ASSOCI ATI ON ASSI GNED COUNSEL PROGRAM | NC.
DEFENDANTS- RESPONDENTS.

JEFFREY R PARRY, SYRACUSE, FOR PLAI NTI FF- APPELLANT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (JONATHAN B. FELLOWS OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A/ J.), entered July 5 2011. The order, anong ot her
t hi ngs, granted the notion of defendants to dism ss the second through
sevent h causes of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs (see Roulan v County of Onondaga,
90 AD3d 1617; Cagnina v Onondaga County, 90 AD3d 1626; Matter of Parry
v County of Onondaga, 51 AD3d 1385).

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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APRI L L. WARNER, DEFENDANT- APPELLANT.

LEGAL Al D SOCI ETY OF M D-NEW YORK, INC., OSWEGO (SUSAN M FAUST OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN W SPRING JR , ATTORNEY FOR THE CHI LDREN, PHOEN X, FOR ASHLEI GH
W, THOVAS W, COURTNEY W, BRI TNEY W, AND MONI CA W

Appeal froma judgnent of the Suprenme Court, Gswego County
(Norman W Seiter, Jr., J.), entered February 25, 2011. The judgment,
i nsofar as appealed from referred to Fam |y Court all future issues
relative to incone tax deductions and exenptions concerning the
chi | dren.

It is hereby ORDERED t hat the judgnment insofar as appeal ed from
i s unani nmously reversed on the |aw without costs and that part
referring to Famly Court all future issues relative to incone tax
deductions and exenptions concerning the parties’ children is vacated.

Menorandum  Def endant appeals fromthat part of the judgnent of
di vorce providing that all future “issues relative to incone tax
deductions and exenptions [concerning] the children” shall be referred
to Famly Court. W note at the outset that, although the judgnent
was entered upon consent, the provision at issue was added by Suprene
Court sua sponte, and defendant’s attorney objected to that provision.
Thus, defendant’s contention is properly before us (cf. Hatsis v
Hatsis, 122 AD2d 111, 111). W agree with defendant that the court
erred in adding the provision with respect to the tax deductions and
exenptions inasnmuch as the jurisdiction of Famly Court is generally
l[imted “to matters pertaining to child support and custody” (Matter
of Paratore v Paratore, 90 AD2d 975; see Matter of Howard v Janowski,
226 AD2d 1087, 1087), and tax deductions or exenptions are not an
el enent of support (see Matter of John MS. v Bonni L.R, 49 AD3d
1235, 1235; see generally Paratore, 90 AD2d at 975). Al though Famly
Court Act 8 115 (b) provides that Famly Court has jurisdiction “over
applications for support, maintenance, a distribution of marital
property and custody in matrinonial actions when referred to the
famly court by the suprenme court” (enphasis added), marital property
is defined as that property which is acquired during the marri age (see
Donmestic Relations Law 8 236 [B] [1] [c]), and the parties’
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entitlement to tax deductions and exenptions concerning the children
will affect only property acquired after the marri age.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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JOHN G SEL, PLAI NTI FF- APPELLANT,
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\% MEMORANDUM AND ORDER

CLEAR CHANNEL COVMUNI CATI ONS, | NC. AND ROBERT
LONSBERRY, DEFENDANTS- RESPONDENTS.

M CHAEL A. ROSENHOUSE, ROCHESTER, FOR PLAI NTI FF- APPELLANT.

GREENBERG TRAURI G LLP, ALBANY (M CHAEL J. GRYA EL OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (Thonas
A. Stander, J.), entered Decenber 7, 2010. The order granted the
notion of defendants for sunmmary judgnent, dism ssed the conplaint and
denied the cross notion of plaintiffs for partial summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiffs conmenced this defamation action seeking,
inter alia, damages based on statenents nade by defendant Robert
Lonsberry, the host of a radio talk show that aired on a station owned
by defendant C ear Channel Comrunications, Inc. The statenents at
i ssue were nmade during an on-air discussion that Lonsberry had with
former plaintiff Jacqueline Inzinga the day after her brother, John
G sel (plaintiff), was acquitted of crimnally negligent hom cide for
fatally shooting a man in a hunting accident. According to
plaintiffs, Lonsberry asked Inzinga “howit felt to have a brother who
was ‘a col d- bl ooded murderer’ ” and whether plaintiff “ ‘put a notch
in the stock of his gun as he kills people?,’ ” and Lonsberry told
I nzi nga “that the hunting incident could not have been an acci dent
. ."” In support of their notion for sunmary judgnment dism ssing the
conpl aint, defendants all eged that those coments were made in the
m dst of a debate anmpbngst Lonsberry and his callers regardi ng whet her
plaintiff should have been held crimnally liable for the death of the
ot her hunter, that the issue of plaintiff’s culpability for the
shooti ng had been di scussed on Lonsberry’s show on several occasions
prior to the date on which he nade the statenents in question and that
plaintiff’s accident, prosecution and acquittal were w dely covered by
nmedia outlets in Western New York. W conclude that Suprene Court
properly granted the notion.
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We agree with the court that defendants net their burden of
establishing that each of Lonsberry’' s statenents at issue constituted
a nonacti onabl e expression of pure opinion (see generally G oss v New
York Tinmes Co., 82 Ny2d 146, 151; 600 W 115th St. Corp. v Von
Gutfeld, 80 NY2d 130, 139, rearg denied 81 Ny2d 759, cert deni ed 508
US 910; Steinhilber v Al phonse, 68 NY2d 283, 286). Applying the four-
part test set forth in Steinhilber (68 NY2d at 292) and consi dering
“the over-all context in which the [statenents] were nade,” we

concl ude that defendants established that a “ ‘reasonable [|istener]
woul d [ not] have believed that the chall enged statenments were
conveying facts about the . . . plaintiff,’” ” rather than opinions

(Brian v Richardson, 87 Ny2d 46, 51, quoting Imuno AG v Mbor-
Jankowski, 77 Ny2d 235, 254, cert denied 500 US 954). Because
Lonsberry’s statenments were based on facts that were widely reported
by Western New York nedia outlets and were known to his listeners, it
cannot be said that his statenents were based on undi scl osed facts
(see Gross, 82 Ny2d at 153-154; Lukashok v Concerned Residents of N
Sal em 160 AD2d 685, 686). Moreover, none of the statenents were
“capabl e of being objectively characterized as true or false”
(Steinhilber, 68 NY2d at 292). Further, the context in which the
statenents were nade supports the conclusion that a reasonabl e
listener would not have thought that Lonsberry was stating facts.
Lonsberry’s show used a call-in format and generally provided a forum
for public debate on newsworthy topics, and his statenments were made
during an on-air debate with his listeners regarding plaintiff’s

cul pability and whether the jury had properly acquitted plaintiff.
Lonsberry had engaged his listeners in simlar debates regarding
plaintiff’s culpability on several previous occasions. In addition,
sonme of Lonsberry’s callers used “harsh and intenperate | anguage,” and
the tone of Lonsberry’'s statenments was obviously intended to be
caustic and confrontational, rather than factual. W therefore

concl ude that defendants established their entitlenment to judgnent as
a matter of law that the statenents in question were “expression[s] of
[ pure] opinion [that were] not actionable” (Wananaker v VHA, Inc., 19
AD3d 1011, 1012-1013), and plaintiff failed to raise a triable issue
of fact in opposition to the notion (see generally Zuckerman v Gty of
New York, 49 Ny2d 557, 562).

| nasnmuch as Lonsberry’s statenments were nonacti onabl e expressions
of pure opinion, we need not address plaintiff’s remaining
contentions.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., FAHEY, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CHARLES T. WLLIAMS, ALSO KNOMWN AS CHARLES
GQUS THI GPEN W LLI AMS, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered Septenber 2, 2010. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a
controlled substance in the fifth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a controlled
substance in the fifth degree (Penal Law 8§ 220.06 [5]). As defendant
correctly concedes, he failed to preserve for our review his
contention that a conflict of interest between the probation officer
who prepared the presentence report and a police officer at the scene
of the arrest required the preparation of a new presentence report and
resentencing (see CPL 470.05 [2]). W decline to exercise our power
to review that contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). The sentence is not unduly harsh or
severe.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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SHAVALL KNI GHT, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (VICTORIA M WH TE
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered Decenber 12, 2008. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a weapon in the second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon his
guilty plea of crimnal possession of a weapon in the second degree
(Penal Law 8 265.03 [3]), defendant contends that Suprene Court erred
in denying his notion to suppress evidence obtained by the police
followng his arrest, including the |oaded firearm he was charged with
possessing. W reject that contention. Defendant was arrested based
on information provided to the police by a confidential informant.

The informant tel ephoned a detective with whom he had a relationship
and stated that a black nmale wearing a brown hooded sweatshirt, jeans
and brown boots was in possession of a .380 caliber handgun in the
area of Lafayette Avenue and South Salina Street in Syracuse. The
informant al so stated that the man with the gun was riding a “fenal e
type bicycle.” The detective relayed that information to police
headquarters, and the information was then transnmtted over the police
radio. Wthin mnutes, two uniformed officers arrived at the
specified | ocation and observed defendant, who matched the description
provided by the informant. Defendant was standing in front of a house
on South Salina Street, and there was a bicycle on the ground next to
him Defendant ran inside the house when the marked police vehicle
stopped in front of it, and the officers gave chase. Defendant was
tackl ed i nside the house by one of the officers, whereupon a handgun
fell onto the floor from defendant’s cl othing.

Contrary to defendant’s contention, the court did not err in



o 458
KA 08- 02646

restricting defense counsel’s cross-exam nation of the detective with
respect to his understanding of the informant’ s basis of know edge.
The court properly determned that “the full factual predicate for the
warrant| ess search at issue could not be disclosed wthout

j eopardi zing the confidential informant’s safety” (People v Merejildo,
305 AD2d 143, 143, |v denied 1 NY3d 540; see generally People v
Mor al es, 292 AD2d 253, 254-255). Stated otherwise, if the court had
required the detective to respond to defense counsel’s proposed |ine
of questioning, the identity of the informant would no | onger have
been confidenti al .

We further conclude that the informant’s basis of know edge was
sufficiently established at the in canmera Darden hearing (see People v
Darden, 34 Ny2d 177). “Wthout disclosing the exact substance of the
Darden hearing testinony,” we conclude that the information fromthe
informant, in its totality, “provided anple basis to conclude that the
informant had a basis for his or her know edge that defendant was in
possession of” a weapon (People v Lowe, 50 AD3d 516, 516, affd 12 Ny3d
768). Defendant does not challenge the reliability of the informnt,
who had provided accurate information to the police on nany occasi ons
in the past, and we thus conclude that the People satisfied both
prongs of the Aguilar/Spinelli test (see People v Henry, 74 AD3d 1860,
| v deni ed 15 Ny3d 852).

We reject defendant’s further contention that the information
provi ded by the confidential informant was not sufficient to support
the officers’ pursuit of defendant into the house, where he admttedly
did not reside. W conclude that, at a mninum the officers had
“reasonabl e suspicion to stop and detai n def endant based on the
totality of the circunstances, including a radio transm ssion
provi ding a general description of the perpetrator[ ] of [the] crine .
. .[,] the . . . proximty of the defendant to the site of the crine,
the brief period of time between the crinme and the discovery of the
def endant near the location of the crinme, and the [officers’]
observation of the defendant, who matched the radio-transmtted
description” (People v Mbss, 89 AD3d 1526, 1527, |v denied 18 Ny3d 855
[internal quotation marks omtted]). Defendant’s flight upon seeing
the officers exit their marked patrol vehicle further established the
informant’s reliability (see People v Norman, 66 AD3d 1473, 1474, |v
deni ed 13 NY3d 940; see generally People v Lee, 258 AD2d 352, |v
deni ed 93 Ny2d 900), and increased the degree of suspicion (see People
v Pines, 99 Ny2d 525, 526). Thus, the pursuit and forcible detention
of defendant by the officers thereafter was justified (see id. at 526-
527; People v Wlson, 49 AD3d 1224, 1224-1225, |v denied 10 NY3d 966).

W have revi ewed defendant’s remai ni ng contenti ons and concl ude
that they lack nerit.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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JAMVES D. JOHNSON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (KRl STEN MCDERMOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( SUSAN C
AZZARELLI OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered August 1, 2008. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a controlled substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his guilty plea, of crimnal possession of a controlled substance
in the third degree (Penal Law 8§ 220.16 [12]). The conviction was
based on defendant’s possession of cocaine that was found by a parole
officer in the center console of a notor vehicle driven by defendant
shortly before the vehicle was searched. Defendant noved to suppress
t he cocai ne, contending that the warrantl ess search was not supported
by probable cause. In denying the notion, Supreme Court determ ned as
a prelimnary matter that, because defendant did not own the vehicle,
he failed to establish that he had standing to contest the search of
the vehicle. The court in any event concluded that the search was
| awf ul because it was rationally and reasonably related to the
performance of the duties of defendant’s parole officer, and that
defendant’s status as a parolee was not exploited as a pretext for
what woul d ot herwi se be an unlawful police-initiated search
Def endant thereafter entered a guilty plea, and on appeal he contends
that the court erred in denying his suppression notion. W affirm

On the evening in question, defendant’s parole officer was
working with a joint task force involving the Division of Parole, the
Onondaga County Departnent of Probation, the Onondaga County Sheriff’s
Departnment, the Syracuse Police Department and the New York State
Police. The joint task force, consisting of between 12 and 14 | aw
enforcenment officials, had a list of at |east 15 parol ees and
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probati oners to be searched, and defendant’s nane was on that |ist.

As a condition of his parole, defendant had consented to searches of
hi s residence, property and person. Defendant’s parole officer
testified at the suppression hearing that he included defendant on the
list of parolees to be searched because, anobng ot her reasons,

def endant had recently noved into a new apartnent that had not yet
been inspected by the parole officer.

Def endant’ s parole officer and a fellow parole officer arrived at
defendant’s apartnment shortly before his 9:00 p.Mm curfew, but
def endant was not there. Defendant arrived mnutes later in a notor
vehi cl e he was operating, with no passengers. Upon parking in the | ot
next to his apartnent, defendant exited the vehicle and | ocked the
doors. He was then approached by the parole officers, who expl ai ned
that they were there to inspect his residence. Defendant’s parole
officer notified the other nenbers of the joint task force, who were
wai ting nearby and arrived nonmentarily. Upon entering his apartnment
with the officers, defendant placed the keys to the vehicle on a table
bef ore he was handcuffed for safety reasons. The officers proceeded
to search the apartnent, finding therein a digital scale and $839 but
no contraband. Wile the apartnent was being searched, one of the
parol e officers took the keys to the vehicle fromthe table and used
themto open the vehicle, which he then searched. The parole officer
found cocai ne wei ghing nore than one half of an ounce in the fal se
bottom of a beverage container |ocated in the center consol e, al ong
with mari huana and $572 in cash.

W agree with defendant that the court erred in determning that
he | acked standing to contest the legality of the search of the
vehicle. Al though “a defendant seeking to suppress evidence, on the
basis that it was obtai ned by neans of an illegal search, nust allege
standing to challenge the search and, if the allegation is disputed,
nmust establish standing” (People v Carter, 86 Ny2d 721, 722-723, rearg
deni ed 86 NY2d 839 [enphasis added]), here at no tinme did the People
contend that defendant |acked standing to chall enge the search (see

People v Hunter, 17 NY3d 725, 726). *“Since the issue of defendant’s
standi ng was not raised, the court had no occasion to rule on that
issue” (id. at 727). In any event, the evidence adduced at the

heari ng by the People established that defendant was the sol e occupant
of the vehicle, which he parked directly outside of his apartment in a
private parking lot and then | ocked before he was approached by his
parol e officer. W conclude, based on that evidence, that defendant
had “a possessory interest in, dom nion and control over and the right
to exclude others fromthe vehicle” sufficient to convey standi ng
(Peopl e v Banks, 85 Ny2d 558, 561, cert denied 516 US 868). Although
there was no evidence that defendant owned the vehicle in question, it
is well settled that a person may have a |l egitimte expectation of
privacy in a vehicle that he or she does not own (see generally id. at
561-562).

We neverthel ess agree with the court’s further determ nation that
the search of the vehicle was |lawful. A parolee’s “right to be free
from unreasonabl e searches and sei zures, guaranteed by [the] State
Constitution[] . . ., remains inviolate” (People ex rel. Piccarillo v
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New York State Bd. of Parole, 48 Ny2d 76, 82). Nonetheless, “in any
eval uati on of the reasonabl eness of a particular search or seizure the
fact of defendant’s status as a parolee is always rel evant and nay be
critical; what may be unreasonable with respect to an individual who
is not on parole may be reasonable with respect to one who is” (People
v Huntl ey, 43 Ny2d 175, 181). Here, we conclude that the record
supports the court’s determ nation that the search was “rationally and
reasonably related to the performance of the parole officer’s duty”
and was therefore lawful (id.). The fact that officers fromother |aw
enf orcement agencies assisted in the search does not denonstrate that
the parole officers in this case were used as “a ‘conduit’ for doing
what the police could not do otherw se” (People v Mackie, 77 AD2d 778,
779). As noted, defendant’s parole officer testified that he al one
made the decision to include defendant on the |ist of parolees to be
searched, and that he was notivated to do so by legitimte reasons
related to defendant’s status as a parolee. W note that we afford
deference to the court’s determ nation that the parole officer’s
testimony was credi ble (see generally People v Prochilo, 41 Ny2d 759,
761), and that defendant was not singled out by | aw enforcenent
officials to be searched; instead, he was one of at |east 15 parol ees
and probationers to be searched by the joint task force.

Al t hough defendant’s parole officer was aware that Syracuse
police officers had received an anonynous tip that defendant was in
possessi on of a handgun, that tip was received approxi mately two
nont hs before the search was conducted, and the court specifically
determned that the tip “played no role” in the parole officer’s
decision to search the residence of defendant. Affording deference to
the court as the factfinder, we cannot conclude that the court’s
determnation in that regard was erroneous (see generally id.). W
thus agree with the court that this was not a police search conducted
in the guise of a parole search

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PLAI NTI FF- APPELLANT.

SAMUJEL A. DI SPENZA, JR., EAST ROCHESTER ( TERRENCE G BARKER OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

DEAN J. FERO, ATTORNEY FOR THE CHI LDREN, ROCHESTER, RESPONDENT PRO SE.

Appeal from an order of the Suprene Court, Monroe County (Elma A
Bellini, J.), entered Septenber 29, 2010 in a divorce action. The
order, anong other things, determ ned the equitable distribution of
the marital assets.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
Wi t hout costs (see Matter of Eric D. [appeal No. 1], 162 AD2d 1051).

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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RICHARD T. D AVBRA, DEFENDANT- RESPONDENT.
DEAN J. FERO, ATTORNEY FOR THE CHI LDREN,
APPELLANT.

(APPEAL NO. 2.)

DAVI DSON FI NK, LLP, ROCHESTER (DONALD A. VWH TE OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

DEAN J. FERO, ATTORNEY FOR THE CHI LDREN, ROCHESTER, APPELLANT PRO SE.

SAMUEL A. DI SPENZA, JR., EAST ROCHESTER ( TERRENCE G BARKER OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal s froma judgnent of the Supreme Court, Mnroe County (El na
A Bellini, J.), entered Decenber 27, 2010 in a divorce action. The
j udgnent, anong ot her things, dissolved the marriage between the
parties.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by vacating that part equitably
distributing plaintiff’s M&T savings account as well as those parts
precluding plaintiff fromsharing in defendant’s early retirenent
benefits or enhanced pension paynents, if any, and as nodified the
judgnent is affirmed w thout costs.

Menorandum In this matrinonial action, plaintiff wife and the
Attorney for the Children (AFC) appeal froma judgnent of divorce that
“incorporated and nerged” an anended deci sion and order issued by
Suprene Court following a trial on issues relating to custody of the
parties’ two children and equitable distribution. Wth respect to
custody, the court awarded the parties joint custody with primary
physi cal residence to the wife and visitation to defendant husband on
al ternat e weekends until Mnday norning, every Wdnesday from 4: 00
P.M to 7:30 p.M, and Sunday afternoons from3:00 .M to 7:00 P.M oON
t he weekends during which the husband does not otherw se have
visitation. The court further determned that, if the husband
obtained a “suitable residence,” i.e., an appropriately sized and
equi pped apartnent within five mles of the wife’'s residence, within
six nmonths of its anended decision and order, the residency schedul e
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woul d be adjusted to afford the parties equal tine with the children.
Finally, with respect to custody, the court ordered that the parent
whose residency period is beginning shall be responsible for picking
up the children fromthe other parent’s residence.

The wi fe challenges the court’s residency schedul e on several
grounds. She initially contends that the court erred in determning
that the husband shall automatically be entitled to equal tinme with
the children if he obtained a “suitable residence” within six nonths
of the anended decision and order. That contention is noot, however,
i nasmuch as the husband did not obtain a “suitable residence” within
the requisite six nonths, and indeed still has not done so. The wife
further contends, and the AFC agrees, that the court erred in awarding
the father visitation on Sunday afternoons with the children on the
weekends that he does not have residency. According to the wife, the
schedul e deprives her of quality time with the children because she
never has the children for an entire weekend. W reject that
contention. Because the wife is permanently di sabled and does not
work, the court’s residency schedule affords her anple quality tinme
with the children (see generally Chanberlain v Chanberlain, 24 AD3d
589, 592-593). She has the children every day after school and nbst
week nights, as well as on alternate weekends until Sunday afternoon.
“I't is well settled that visitation issues are determ ned based on the
best interests of the children . . . and that trial courts have
‘“broad discretion in fashioning a visitation schedule’ ” (Veronica S.
v Philip RS., 70 AD3d 1459, 1459). Affording deference to the
court’s determnation and its “first-hand assessnment” of the parties
(Matter of Thayer v Thayer, 67 AD3d 1358, 1359), we cannot concl ude
that the court erred in awarding visitation to the husband on
al ternate Sunday afternoons.

The wi fe further chall enges the custody provisions of the anended
deci sion and order insofar as it requires her to transport the
children fromthe husband’ s residence to school on alternate Monday
nmornings. It appears fromthe wife' s brief on appeal, however, that
her chall enge may be noot. According to the wife's brief, the court
clarified its anmended decision and order after it was rendered to nake
clear that the transportation provision did not apply to Monday
nmor ni ngs, and the husband has agreed to provide such transportation.
In any event, we conclude that, because the record denonstrates that
the wife is capable of operating a notor vehicle without difficulty
despite her disability, the court did not err in requiring her to
share equally in the transportation burden associated with the
resi dency schedul e on alternate Monday nornings. |n addition, we
reject the AFC s contention that the court should have required the
husband to provide all of the transportation for visitation and
residency. W also reject the AFC s contentions that the court erred
in awardi ng residency of the children to the husband on alternate
school breaks and holidays, and in failing to direct the parties to
attend the Assisting Children through Transition program (see
generally Veronica S., 70 AD3d at 1459).

Wth respect to equitable distribution, there is no nerit to the
wife's contention that the court erred in granti ng one dependency
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exenption to each party while allow ng the husband to purchase in any
given year the wife's exenption for the anpunt of tax savings the wfe
woul d have realized were she to claimthe child on her tax return. W
note at the outset that the wife does not appear to be aggrieved

t hereby. According to the uncontradicted testinony of the husband s
tax expert, the wife will derive no benefit fromthe dependency
exenption due to her limted income, which consists solely of
disability benefits. 1In any event, “[n]Jothing in the | anguage of the
federal tax law limts the discretion of a state court to allocate the
dependency exenption” (Agnello v Payne, 26 AD3d 837, |v denied 7 NY3d
707), and the court therefore could have awarded both exenptions to

t he husband.

W agree with the wife, however, that the court erred in awarding
t he husband one half of the funds in the wife’'s M&T savi ngs account as
of the date of commencenent of the action, and we therefore nodify the
j udgnent accordingly. That account was in the wife’'s nanme only, and
she established at trial that the funds therein came exclusively from
her disability paynents. Donestic Relations Law 8 236 (B) (1) (d) (2)
provi des that “conpensation for personal injuries” is separate
property not subject to equitable distribution, and disability
paynents constitute conpensation for personal injuries (see Mceli v
Mceli, 78 AD3d 1023, 1025; Masella v Masella, 67 AD3d 749, 750;
Sol onon v Sol onobn, 206 AD2d 971).

We conclude that the court erred in determning that the wife
shall not share in any early retirenent benefits or enhanced pension
paynents, if any, that the husband nmay receive in the future. W thus
further nodify the judgnent accordingly. “Vested rights in a
noncontri butory pension plan are marital property to the extent that
they were acquired between the date of the marriage and the
commencenent of a matrinonial action, even though the rights are
unmatured at the tinme the action is begun” (M auskas v Maj auskas, 61
NY2d 481, 485-486). Although Social Security bridge paynments and
severance paynents generally are not subject to distribution under
Maj auskas, early retirenment or pension benefits of the type at issue
in this case have been treated differently (see AQivo v divo, 82 Ny2d
202, 207-209).

We reject the wife's contention that the court erred in awarding
her only a 15% share of the husband’s business, given that the wfe
made only indirect contributions to that business (see e.g. Peritore v
Peritore, 66 AD3d 750, 753; Hi att v Trenper-H att, 6 AD3d 1014, 1016).
Finally, we conclude that the “ ‘equities of the case and the
financial circunmstances of the parties’ ” support the court’s refusal
to award attorney’s fees to plaintiff (Matter of WlliamT.M v Lisa
A P., 39 AD3d 1172, 1173).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

470

CA 11-02023
PRESENT: SCUDDER, P.J., FAHEY, LINDLEY, AND MARTOCHE, JJ.

ADAM R. STEARNS AND KATHLEEN STEARNS,
PLAI NTI FFS- APPELLANTS,

\% ORDER

| RENE O BRI EN, DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

CHARLES A. HALL, ROCHESTER, FOR PLAI NTI FFS- APPELLANTS.

LAW CFFI CE CF KEI TH D. MLLER, LIVERPOOL (KEITH D. M LLER OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Ontario County (Craig
J. Doran, A J.), entered January 21, 2011 in a personal injury action.
The order denied the notion of plaintiffs to set aside the verdict.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W thout costs (see Smth v Catholic Med. Cir. of Brooklyn & Queens,
155 AD2d 435; see also CPLR 5501 [a] [1], [2]).

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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ADAM R. STEARNS AND KATHLEEN STEARNS
PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

| RENE O BRI EN, DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

CHARLES A. HALL, ROCHESTER, FOR PLAI NTI FFS- APPELLANTS.

LAW CFFI CE CF KEI TH D. MLLER, LIVERPOOL (KEITH D. M LLER OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Ontario County
(Craig J. Doran, A J.), entered January 21, 2011 in a personal injury
action. The judgnment dism ssed the conplaint upon a verdict of no
cause of action.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiffs contend on appeal that Suprenme Court
erred in denying their notion to set aside the verdict of no cause of
action, finding that Adam R Stearns (plaintiff) did not sustain a
serious injury. Previously, we affirnmed an order that denied those
parts of defendant’s notion for summary judgnent dism ssing the
conplaint with respect to the permanent consequential limtation and
significant limtation of use categories of serious injury as defined
by I nsurance Law 8§ 5102 (d) (Stearns v OBrien, 77 AD3d 1383). W
note that plaintiffs net their burden at trial by submtting the
requi site objective proof that plaintiff was injured as a result of
the accident. Nevertheless, we agree with defendant that the jury was
entitled to conclude that the injury was nothing nore than “a mld,
mnor, or slight limtation of use” (King v Johnston, 211 AD3d 907,
907; see Gaddy v Eyler, 79 NY2d 955, 957).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF THE STATE OF NEW YORK
PETI TI ONER- RESPONDENT,
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W LLI AM JOHNSQON, RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, BUFFALO
(AILEEN M MCNAVARA OF COUNSEL), FOR RESPONDENT- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (ZAI NAB A. CHAUDHRY OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John L
M chal ski, A.J.), entered January 28, 2011 in a proceeding pursuant to
Mental Hygiene Law article 10. The order committed respondent to a
secure treatnent facility.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n this proceedi ng pursuant to Mental Hygi ene Law
article 10, respondent appeals froman order revoking his prior
regimen of strict and intensive supervision and treatnent (SIST) and
commtting himto a secure treatnent facility (see 8§ 10.11 [d] [1],
[4]). We reject respondent’s contention that he was deni ed due
process when Suprene Court denied his request for an independent
psychiatric evaluation. An indigent respondent in a civil commtnment
proceedi ng does not have an absolute right to an i ndependent
psychiatric evaluation (see Goetz v Crosson, 967 F2d 29, 36-37).
Instead, a right to present the testinony of an independent
psychi atrist arises only where “such testinony is necessary to a
reliable assessnment” of an indigent respondent’s nental condition
(1d.). Here, the court did not abuse its discretion in denying
respondent’s request for an independent psychiatric eval uation, which
was nade during the trial after petitioner had rested and respondent
had called two witnesses. W also note that this was a SI ST
revocation hearing, not an initial proceeding under Mental Hygi ene Law
article 10, and that respondent stipulated that he had a nental
abnormality within the neaning of Mental Hygiene Law § 10.03 (i). W
further conclude that petitioner established at the hearing by the
requi site clear and convincing evidence that respondent is a dangerous
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sex offender requiring confinenent (see 8§ 10.03 [e]; & 10.07 [f]).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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I N THE MATTER OF NORTH TONAWANDA FI RST, BY
KATHY KERN, PRESI DENT, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

CITY OF NORTH TONAWANDA, CI TY OF NORTH
TONAWANDA PLANNI NG COWM SSION, CI TY OF NORTH
TONAWANDA COVMON COUNCI L, WAL- MART STORES, | NC.,
WAL- MART REAL ESTATE BUSI NESS TRUST,
RESPONDENTS- RESPONDENTS,

ET AL., RESPONDENTS.

DAVI D J. SEECER, APPELLANT.

DAVI D J. SEECER, BUFFALO, APPELLANT PRO SE.

THE HOUSH LAW OFFI CES, BUFFALO ( FRANK HOUSH OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

SHAWN P. NI CKERSQON, ClI TY ATTORNEY, NORTH TONAWANDA, FOR
RESPONDENTS- RESPONDENTS CI TY OF NORTH TONAWANDA, CI TY OF NORTH
TONAWANDA PLANNI NG COMM SSI ON, AND CI TY OF NORTH TONAWANDA COMVON
COUNCI L.

MANATT, PHELPS & PHILLIPS, LLP, NEW YORK CI TY (KENNETH D. FRI EDVAN OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS WAL- MART STORES, | NC. AND WAL-
MART REAL ESTATE BUSI NESS TRUST.

Appeal s froman order of the Supreme Court, N agara County (Ral ph
A. Boniello, Ill, J.), entered March 7, 2011. The order adjudicated
Cat herine A. Kern and her attorney, David J. Seeger, to be in civil
cont enpt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner, Catherine A Kern (incorrectly
referenced in the caption as Kathy Kern), and her attorney, David J.
Seeger, appeal separately froman order of Suprene Court hol ding them
in contenpt for failing to conply with court-ordered discovery in aid
of determ ning sanctions (see Judiciary Law 8 753 [A] [3]). The
contenpt order arises out of litigation involving the devel opnent of a
Wal - Mart store in the City of North Tonawanda. Several |awsuits were
filed by a citizens group, of which Kern was the president,
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chal I engi ng the devel opnent. Respondents noved to dism ss the |atest
CPLR article 78 petition, and they noved for sanctions agai nst Kern
and Seeger for civil contenpt pursuant to 22 NYCRR 130-1.1 (a),

al l eging that the proceeding was frivolous. Supreme Court reserved on
the notion to dism ss and on the notion for sanctions, but permtted
respondents to serve witten discovery requests regarding the funding
of the litigation. The court eventually dism ssed the petition and
proceeded with the notion seeking sanctions, permtting limted

di scovery in connection therewith. The court stated in its decision
permtting discovery that a failure by Kern “to expeditiously conply
wi th such discovery requests may result in a finding of contenpt.”
Kern took an appeal fromthe order that, inter alia, permtted

di scovery, but the appeal was dism ssed on March 14, 2011 for failure
to perfect it.

Subsequently, Seeger sent a letter to the court indicating that
petitioner would seek a protective order because the nmaterial sought
was protected by the First Amendnment. Wen that notion was finally
made, respondents cross-noved for an order to conpel discovery. The
court denied the notion for a protective order and granted the cross
notion to conpel, directing petitioner to conply with the discovery
order by Decenber 1, 2010. Petitioner submtted a response to the
di scovery order, but the court concluded that the responses of
petitioner and Seeger were either insufficient or the answers were
“inconpl ete/vague.” The court then granted respondents’ subsequent
notion and cross notion seeking to hold Kern and Seeger in contenpt,
and permtting themto purge the contenpt by producing detailed
responses to the discovery requests by a specified date. Kern and
Seeger did not purge the contenpt, and they now appeal.

Prelimnarily, we note that the validity of the underlying
di scovery order is not at issue here because, as noted, the appeal
taken by Kern fromthat order was dism ssed for failure to perfect it.
It is well settled that an appeal froma contenpt order that is
jurisdictionally valid does not bring up for review the prior order
(see Bergin v Peplowski, 173 AD2d 1012, 1014). W conclude that the
contenpt order was jurisdictionally valid and that it was an
“unequi vocal mandate” to conply with limted discovery in connection
with the request for sanctions (Matter of McCorm ck v Axelrod, 59 Ny2d
574, 583, not to amend granted 60 Ny2d 652). W have considered the
remai ni ng contentions of Kern and Seeger and conclude that they are
wi t hout merit.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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CHRI STOPHER MOUSTAKGCS, DEFENDANT- APPELLANT.

CHARLES A. MARANGCLA, MORAVI A, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered March 31, 2011. The judgnent convicted
def endant, upon his plea of guilty, of attenpted pronoting prison
contraband in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himupon his
plea of guilty of attenpted pronoting prison contraband in the first
degree (Penal Law 88 110.00, 205.25 [2]), defendant contends that he
was deni ed due process and his right to a speedy trial based on a
del ay of just over seven nonths between the date of the incident and
the date the indictnent was issued. Applying the factors set forth in
Peopl e v Taranovich (37 Ny2d 442, 445), we reject that contention (see
Peopl e v Vernace, 96 Ny2d 886, 887-888). “There is no specific
tenporal period by which a delay may be eval uated or consi dered
‘presunptively prejudicial’ ” (People v Roneo, 12 Ny3d 51, 56, cert
denied US|, 130 S C 63, quoting Doggett v United States, 505
US 647, 652), but a delay of just over seven nonths alone is
insufficient to require dismssal of the indictnent (see People v
Doyl e, 50 AD3d 1546; People v Wal ker, 2 AD3d 1454, |v denied 2 Ny3d
808; People v Beyah, 302 AD2d 981, Iv denied 99 NY2d 626). The del ay
was caused in part by an investigative delay inherent in the process
by which crimes that occur in prison are referred to the District
Attorney’s O fice, and defendant does not contend that the delay was
caused by bad faith (see Roneo, 12 NY3d at 56-57). “The charge
agai nst defendant was serious, ‘involv[ing] the safety and security of
a correctional facility’ . . . Moreover, because defendant was al ready
i ncarcerated on a prior felony conviction, ‘the delay caused no
further curtailnment of his freedom . . . Finally, we are unable to
conclude on the record before us that the defense has been inpaired by
reason of the delay” (People v Jenkins, 2 AD3d 1390, 1391; see People
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v Coggi ns, 308 AD2d 635, 636; People v Richardson, 298 AD2d 711, 712).

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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BENJAM N A. ADDI SON, |1, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. H LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael F
Pietruszka, J.), rendered May 27, 2010. The judgnment convicted
def endant, upon a jury verdict, of crimnal mschief inthe third
degree and resisting arrest.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of crimnal mschief in the third degree (Pena
Law § 145.05 [2]) and resisting arrest (8 205.30). The evidence at
trial established that defendant shovel ed substantial anounts of snow
and | arge chunks of ice onto a neighbor’s vehicle, causing a crack in
the windshield that cost nore than $250 to repair. Al though defendant
does not di spute on appeal that he engaged in such conduct, he
contends that the evidence is legally insufficient to establish that
he intended to cause damage to the vehicle, which is a necessary
el enent of crimnal mschief inthe third degree. W reject that
contention. “A defendant may be presuned to intend the natural and
probabl e consequences of his actions” (People v Mahoney, 6 AD3d 1104,
1104, |v denied 3 NY3d 660). Here, we conclude that a danaged
wi ndshield is a natural and probabl e consequence of heaving |arge
chunks of ice onto a notor vehicle. Viewing the evidence in |ight of
the elenments of the crinme of crimnal mschief in the third degree as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
further conclude that the verdict with respect to that count is not
agai nst the wei ght of the evidence (see generally People v Bl eakl ey,
69 Ny2d 490, 495).

Def endant failed to preserve for our review his contention that
he was deprived of a fair trial based on inproper comments nmade by the
prosecutor during voir dire that allegedly trivialized the case and
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bl amed defendant for exercising his right to a jury trial (see
generally People v WIllians, 8 NY3d 854, 855). |In any event, County
Court dism ssed the prospective jurors in the initial jury panel who
had not al ready been sworn, thereby alleviating any prejudice to

def endant based on the conmments nade to those prospective jurors.
Contrary to defendant’s further contention, the court did not err in
failing to discharge sua sponte the three sworn jurors who had been
selected fromthat initial panel of allegedly tainted prospective
jurors. “[Questions concerning prospective jurors’ know edge or
attitudes relating to a particular law are irrelevant to their
functions as triers of factual issues and, therefore, have no bearing
on their qualifications as jurors . . . [and where, as here, t]he
prospective jurors were asked by the court whether, given the nature
of the case, they could render a fair and inpartial verdict” those who
responded that they were able to do so could properly serve (People v
Corbett, 68 AD2d 772, 778-779, affd 52 Ny2d 714).

Finally, we reject defendant’s contention that the failure of
def ense counsel to request that the three sworn jurors in question be
di squalified constituted ineffective assistance of counsel requiring
reversal. Defendant failed “ ‘to denonstrate the absence of strategic
or other legitimte explanations’ for [defense] counsel’s alleged
shortcom ngs” (People v Benevento, 91 Ny2d 708, 712; see People v
Di ckeson, 84 AD3d 1743).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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-------------------------------- MEMORANDUM AND ORDER
WAYNE COUNTY ATTORNEY,

PETI TI ONER- RESPONDENT.

(APPEAL NO. 1.)

ROBERT A. DI NI ERI, ATTORNEY FOR THE CH LD, CLYDE, FOR
RESPONDENT- APPELLANT.

DANIEL M WYNER, COUNTY ATTORNEY, LYONS ( KATHLEEN H. POHL OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Fam |y Court, Wayne County (Dennis M
Kehoe, J.), entered Septenber 13, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 3. The order, anpong other things,
adj udi cated respondent to be a juvenile delinquent and placed himin
the custody of the New York State O fice of Children and Famly
Ser vi ces.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by vacating the provision adjudicating
respondent a juvenile delinquent based upon the finding that he
commtted an act that, if commtted by an adult, would constitute the
crime of assault in the third degree and substituting therefore a
provi si on adj udi cati ng respondent a juvenile delinguent based upon a
finding that he coonmitted an act that, if commtted by an adult, would
constitute the crime of attenpted assault in the third degree, and as
nodi fied the order is affirmed w thout costs.

Menorandum  Respondent appeals from an order adjudicating himto
be a juvenile delinquent based on the finding that he commtted an act
that, if commtted by an adult, would constitute the crinme of assault
inthe third degree (Penal Law § 120.00 [1]). Respondent waived a
di spositional hearing and consented to placenent in the custody of the
New York State O fice of Children and Fam |y Services for a period of
one year. W agree with respondent that the evidence is legally
insufficient to establish that the victimsustained physical injury,
i.e., “inmpairment of physical condition or substantial pain” (8§ 10.00
[9]; & 120.00 [1]; see Matter of Philip A, 49 Ny2d 198, 200). Viewed
in the light nost favorable to the presentnent agency, the evidence
establ i shes that respondent and another individual hit the victim
several tinmes in the face and back of the head, causing himto suffer
three mnor cuts on his face, swelling on his nose and behind his ear
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and a red bruise on his neck (see Philip A, 49 NY2d at 200; People v
Patterson, 192 AD2d 1083). The victimtestified at the fact-finding
hearing that the injuries did not hurt and, although he sought nedi cal
attention approximtely three hours after the incident, there is no
evi dence that he needed stitches, that he was prescribed pain

nmedi cation or that he received any further treatnment (see Matter of
Jonathan S., 55 AD3d 1324, 1325; People v R chnond, 36 AD3d 721, 722;
People v Green, 145 AD2d 929, 931). 1In addition, neither the victim
nor his nother testified that the victimhad any |ingering pain or
scarring in the days following the incident (cf. Matter of Nico S. C
70 AD3d 1474, 1475; People v Smth, 45 AD3d 1483, 1483, |v denied 10
NY3d 771; People v Woden, 275 AD2d 935, 936, |v denied 96 Ny2d 740).

We agree with the presentnent agency, however, that the acts
proved would, if commtted by an adult, constitute the | esser included
of fense of attenpted assault in the third degree (Penal Law 88 110. 00,
120.00 [1]; see Matter of Kristie Il., 252 AD2d 807, 807-808; see
generally Matter of Dwight M, 80 Ny2d 792, 793-794). “The absence of
proof of an actual physical injury does not preclude a finding that
respondent attenpted to inflict such injury” (Kristie Il., 252 AD2d at
808; see also People v Lewis, 294 AD2d 847, 847) and, here,
respondent’s intent to cause physical injury can be inferred fromhis
act of repeatedly punching the victimin the head with a closed fi st
(see Matter of Dowayne H., 278 AD2d 706, 707; Kristie Il., 252 AD2d at
808). W therefore nodify the order by vacating the provision
adj udi cati ng respondent a juvenile delinquent based upon the finding
that he conmtted an act that, if commtted by an adult, would
constitute the crine of assault in the third degree and substituting
therefore a provision adjudicating respondent a juvenile delinquent
based upon a finding that he conmtted an act that, if conmmtted by an
adult, would constitute the crinme of attenpted assault in the third
degree (see generally Matter of Shourik D., 65 AD3d 1042, 1043-1044;
Matter of WIlliamA., 4 AD3d 647, 649-650; Matter of Phoenix G, 265
AD2d 554, 554-555). In light of our determ nation, we do not address
respondent’ s remai ni ng contentions.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

490

CAF 11-02154
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IN THE MATTER OF AVMANDA J. MCDERMOTT,
PETI TI ONER- RESPONDENT- RESPONDENT,

\% MEMORANDUM AND ORDER

ANDREW JOHN BALE
RESPONDENT- PETI TI ONER- RESPONDENT.

SANFORD A. CHURCH, ESQ , ATTORNEY FOR THE
CHI LDREN, APPELLANT.

SANFORD A. CHURCH, ATTORNEY FOR THE CHI LDREN, ALBI ON, APPELLANT PRO
SE.

MJUSCATO, DIM LLO & VONA, L.L.P., LOCKPORT (P. ANDREW VONA OF COUNSEL),
FOR PETI TI ONER- RESPONDENT- RESPONDENT.

JAMES D. BELL, BROCKPORT, FOR RESPONDENT- PETI TI ONER- RESPONDENT.

Appeal from an order of the Famly Court, Ol eans County (Janes
P. Punch, J.), entered January 21, 2011 in a proceeding pursuant to
Fam |y Court Act article 6. The order, inter alia, granted the
parents joint custody of their children, with petitioner-respondent
havi ng primary physical residence.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this custody proceeding pursuant to Famly Court
Act article 6, the Attorney for the Children (AFC) appeals from an
order granting the parties joint custody of their two children, with
primary physical residence to petitioner-respondent nother and |iberal
visitation to respondent-petitioner father. The order incorporated
the terms of a witten stipulation executed by the parties on the eve
of trial. The AFC refused to join in the stipulation, but Famly
Court approved the stipulation over the AFC s objection. W reject
the AFC s contention that the court erred in approving the
stipulation. Although we agree with the AFC that he “ ‘nust be
af forded the sanme opportunity as any other party to fully participate
in [the] proceeding’ ” (Matter of White v Wite, 267 AD2d 888, 890),
and that the court nmay not “relegate the [AFC] to a neaningless role”
(Matter of Figueroa v Lopez, 48 AD3d 906, 907), the children
represented by the AFC are not permtted to “veto” a proposed
settlement reached by their parents and thereby force a trial. The
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record reflects that, unlike in Matter of Figueroa, upon which the AFC
relies, the court here gave the AFC a full and fair opportunity to be
heard, and the AFC stated in detail all of the reasons that he opposed
the stipulation. |Indeed, the court gave credence to many of the
comments made by the AFC, as did the attorneys for the parents, both
of whom agreed to nodify the stipulation to address several of the
AFC s concerns.

We cannot agree with the AFC that children in custody cases
shoul d be given full-party status such that their consent is necessary
to effectuate a settlenment. The purpose of an attorney for the
children is “to help protect their interests and to help them express
their wishes to the court” (Famly C Act 8 241). There is a
significant difference between allow ng children to express their
wi shes to the court and allowing their wishes to scuttle a proposed
settlenment. We note that the court is not required to appoint an
attorney for the children in contested custody proceedi ngs, although
that is no doubt the preferred practice (see Matter of Amato v Amato,
51 AD3d 1123, 1124; Davis v Davis, 269 AD2d 82, 85). Thus, there is
no support for the AFC s contention that children in a custody
proceedi ng have the sane | egal status as their parents, inasnmuch as it
is well settled that parents have the right to the assistance of
counsel in such proceedings (see 8 262 [a] [v]; Matter of Kristin RH
v Robert E.H., 48 AD3d 1278, 1279).

In sum we conclude that, where the court in a custody case
appoints an attorney for the children, he or she has the right to be
heard with respect to a proposed settlenment and to object to the
settlement but not the right to preclude the court from approving the
settlenent in the event that the court determ nes that the terns of
the settlenent are in the children's best interests. Parents who w sh
to settle their disputes should not be required to engage in costly
and often tines enbittered litigation nerely because their children or
the attorney for the children would prefer a different custodi al
arrangement .

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF SHAWN D.R. - S.,
RESPONDENT- APPEL LANT.

-------------------------------- MEMORANDUM AND ORDER
WAYNE COUNTY ATTORNEY,

PETI TI ONER- RESPONDENT.

(APPEAL NO. 2.)

ROBERT A. DI NI ERI, ATTORNEY FOR THE CHI LD, CLYDE, FOR
RESPONDENT- APPELLANT.

DANI EL M WYNER, COUNTY ATTORNEY, LYONS (KATHLEEN H. POHL OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Fam |y Court, Wayne County (Dennis M
Kehoe, J.), entered Septenber 19, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 3. The order, anong other things, placed
respondent with the New York State O fice of Children and Fam |y
Servi ces upon an adj udi cati on of juvenile delinquency.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order adjudicating himto
be a juvenile delinquent based on the finding that he commtted an act
that, if commtted by an adult, would constitute the crime of crimnal
trespass in the second degree (Penal Law § 140.15 [1]). Contrary to
respondent’ s contention, the evidence presented at the hearing, when
viewed in the light nost favorable to the presentnent agency, is
legally sufficient to establish that respondent was not |icensed or
privileged to be in or upon the prem ses (see 8 140.00 [5]; People v
Dani el s, 8 AD3d 1022, 1023, |Iv denied 3 NY3d 705; see generally Mtter
of David H., 69 Ny2d 792, 793). The testinony of the three residents
of the home in question established that respondent entered the hone
t hrough the | ocked back door, that respondent was | ocated on the
second floor of the home and that none of the residents gave
respondent permission to enter or renmain inside the honme (see
generally Daniels, 8 AD3d at 1023; People v Matuszek, 300 AD2d 1131,
1131-1132, |Iv denied 99 Ny2d 630; cf. Matter of Quanel M, 8 AD3d 386
386-387; Matter of Daniel B., 2 AD3d 440, 441). W reject the further
contention of respondent that Famly Court’s findings are against the
wei ght of the evidence (see Matter of Travis D., 1 AD3d 968, 969).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONI ERS, AND MARTOCHE, JJ.

IN THE MATTER OF THE APPLI CATI ON OF

PETI TI ONER/ CONDEMNOR NEW YORK STATE URBAN
DEVELOPMENT CORPORATI ON, DA NG BUSI NESS AS
EMPI RE STATE DEVELOPMENT CORPCORATI ON,

PETI TI ONER- RESPONDENT, TO ACQUI RE

I N FEE SI MPLE CERTAI N REAL PROPERTY
CURRENTLY OMNED BY FALLSITE, LLC, AND
KNOMWN AS:

232 SI XTH STREET, G TY OF NI AGARA FALLS MEMORANDUM AND ORDER
700 RAINBOW BLVD., CITY OF Nl AGARA FALLS

231 SI XTH STREET, C TY OF NI AGARA FALLS

626 RAINBOWBLVD., CTY OF NI AGARA FALLS

701 FALLS STREET, G TY OF NI AGARA FALLS

SI TUATED I N THE COUNTY OF N AGARA, STATE OF
NEW YORK AND HAVI NG, RESPECTI VELY; THE FOLLOW NG
TAX SECTI ONS, BLOCKS, AND LOTS:

159. 09- 2- 25. 122
159. 09- 2- 25. 112
159. 09-2-25. 121
159. 09-2-25. 111
159. 09- 2- 25. 211

TOGETHER W TH ALL COVPENSABLE | NTERESTS THEREI N
CURRENTLY OMED BY FALLSITE, LLC, FALLSVILLE
SPLASH, LLC AND ANY OTHER CONDEMNEES WHO ARE
CURRENTLY UNKNOWN.

FALLSI TE, LLC AND FALLSVI LLE SPLASH, LLC,
RESPONDENTS- APPELLANTS.

JOHN P. BARTCOLOVElI & ASSQOCI ATES, NI AGARA FALLS, D.J. & J. A Cl RANDQG,
ESQS., SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

HARRI S BEACH PLLC, PITTSFORD (PHI LI P G SPELLANE OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, N agara County
(Richard C Kloch, Sr., A J.), entered January 24, 2011. The order,
inter alia, denied respondents’ cross notion for a mstrial and
recusal .
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It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n this condemnati on proceedi ng, respondents appeal
froman order that, inter alia, denied their cross notion for a
m strial and recusal based upon Suprene Court’s alleged rel ationship
with a partner at the law firmrepresenting petitioner and conments
made by the court in other proceedings concerning the viability of
devel opnent in the Niagara Falls area. W affirm Neither of the
grounds rai sed in support of recusal invoke the court’s nmandatory duty
to recuse itself (see Judiciary Law 8 14). Thus, recusal was a matter
for the court’s discretion, and we perceive no abuse of that
di scretion (see Caplash v Rochester Oral & Maxillofacial Surgery
Assoc., LLC, 63 AD3d 1683, 1686; Matter of Gutzner v Santini, 60 AD3d
1295, |v dism ssed 12 NY3d 889).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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M CHAEL SI NGH SANDU, PLAI NTI FF- RESPONDENT
\% MVEMORANDUM AND ORDER

KULW NDER SI NGH SANDU, DEFENDANT- APPELLANT.

JASON L. SCHM DT, FREDONI A, FOR DEFENDANT- APPELLANT.

BORINS, HALPERN & PASKOW TZ, BUFFALO (M CHAEL PASKOW TZ OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an anended order and judgnent (one paper) of the
Suprene Court, Erie County (John A. Mchalek, J.), entered Cctober 14,
2010. The anended order and judgnment granted the notion of plaintiff
for summary judgnment in lieu of conplaint and granted plaintiff
judgnent in the sum of $37,500, plus interest, costs and
di sbur senent s.

It is hereby ORDERED t hat the anmended order and judgnent so
appeal ed fromis unani nmously affirnmed w thout costs.

Menorandum  Def endant appeals from an anended order and judgnent
that granted plaintiff’s notion for summary judgnment in |ieu of
conpl aint pursuant to CPLR 3213 and awarded hi m damages in the anpunt
of the bal ance due on a prom ssory note executed by NANAK Hospitality,
LLC (NANAK) and personal |y guaranteed by defendant, a partner of
NANAK.  We affirm

Plaintiff met his initial burden on the notion by submtting the
prom ssory note, which contai ned defendant’s personal guarantee, and
evi dence of NANAK s default (see LaMar v Vasile [appeal No. 4], 49
AD3d 1218, 1219; Di Marco v Bonbard Car Co., Inc., 11 AD3d 960, 960-
961). In opposition thereto, defendant failed to “cone forward with
evidentiary proof showi ng the existence of a triable issue of fact
Wth respect to a bona fide defense of the note” (Judarl v Cycletech,
Inc., 246 AD2d 736, 737; see Ring v Jones, 13 AD3d 1078, 1078).

Def endant’ s bare assertion that he does not recall signing the

prom ssory note is insufficient to raise a triable issue of fact

whet her he personally guaranteed the note (see generally John Deere
Ins. Co. v GBE/Alasia Corp., 57 AD3d 620, 621; Bank of Am v Tat ham
305 AD2d 183, 183). W reject defendant’s contention that the

per sonal guarantee was not supported by consideration inasnuch as

def endant concedes that the prom ssory note was executed in exchange
for plaintiff's release of his entire interest in NANAK, and def endant
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benefitted fromthat rel ease as a remai ning partner of the conpany.
We have revi ewed defendant’s remai ni ng contenti ons and concl ude t hat
they are without nerit.

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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BETHANNE M HAHN AND DOUGLAS HAHN,
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

TOPS MARKETS, LLC, ET AL., DEFENDANTS,
CONCEPT CONSTRUCTI ON CORPORATI ON AND

| NDUSTRI AL POAER AND LI GHTI NG CORP.
DEFENDANTS- APPELLANTS.

TOPS MARKETS, LLC, THI RD- PARTY

PLAI NTI FF- RESPONDENT,

Vv

CONCEPT CONSTRUCTI ON CORPORATI ON,
THI RD- PARTY DEFENDANT- APPELLANT.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM & COPPOLA LLC, BUFFALO ( MELI SSA
VI NCTON OF COUNSEL), FOR DEFENDANT- APPELLANT CONCEPT CONSTRUCTI ON
CORPORATI ON AND THI RD- PARTY DEFENDANT- APPELLANT.

CAPEHART & SCATCHARD, P.A., ELM RA (MATTHEWR LITT OF COUNSEL), FOR
DEFENDANT- APPELLANT | NDUSTRI AL POAER AND LI GHTI NG CORP.

DI XON & HAM LTON, LLP, GETZVILLE (DENNIS P. HAM LTON OF COUNSEL), FOR
THI RD- PARTY PLAI NTI FF- RESPONDENT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal s froman order of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), entered July 13, 2011 in a personal injury
action. The order, insofar as appealed from denied the notions of
Concept Construction Corporation and Industrial Power and Lighting
Corp. for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Plaintiffs commenced this action seeki ng damages for
injuries sustained by Bethanne M Hahn (plaintiff) while shopping at a
super mar ket owned by defendant-third-party plaintiff Tops Markets, LLC
(Tops). Plaintiff was injured when she was pushing a shopping cart
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down an aisle and a front wheel on the cart becane stuck in a smnal
hole in the floor. The hole in the floor was an uncovered el ectrical
box that plaintiff did not see before the accident. Wen the wheel
got caught in the hole, the cart abruptly stopped and began to tip
over. Plaintiff allegedly injured her shoul der and back when she
grabbed the cart to prevent its contents fromspilling onto the floor.
Al t hough the store was undergoing significant renovations during the
time period surrounding the accident, no work was being perfornmed at
the tinme the accident occurred, i.e., on the weekend. Defendant-
third-party defendant Concept Construction Corporation (Concept) was
the general contractor hired by Tops for the renovation project,

def endant Industrial Power and Lighting Corp. (Industrial) was a
subcontractor hired by Concept to performelectrical work and

def endant Antonicelli Const., Inc. (Antonicelli) was a contractor
hired directly by Tops to renove and replace aisle shelving. Tops
commenced a third-party action agai nst Concept seeking

i ndemi fi cati on.

Fol | owi ng di scovery, Concept noved for summary judgnent
di sm ssing the anended conplaint and all cross clains against it and
the third-party conplaint, contending that it owed no duty of care to
plaintiff and that its conduct was not the proximate cause of her
injuries. Industrial also noved for summary judgnent dism ssing the
anended conplaint and all cross clains against it on the ground that
its conduct was not the proximate cause of plaintiff’s injuries.
According to both Concept and Industrial, Antonicelli was solely
responsi bl e for the uncovered electrical box. |In support of its
noti on, Concept argued that, because Tops hired Antonicelli and
Concept did not supervise or control Antonicelli’s work, Concept could
not be held Iiable for injuries caused by the negligence of
Antonicelli. Concept and Industrial appeal froman order insofar as
it denied their notions. W affirm

Even assum ng, arguendo, that Industrial established its
entitlenent to judgnent as a matter of |aw, we conclude that plaintiff
submitted sufficient evidence in opposition to Industrial’s notion to
rai se an i ssue of fact whether Industrial, rather than Antonicelli,
was responsi ble for leaving the electrical box uncovered (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562). The
evi dence submtted by plaintiff also raised issues of fact regarding
whi ch party was responsible for ensuring that the electrical box was
covered and which party was responsible for ensuring that the area in
question was free from dangerous conditions. W reject Industrial’s
contention that Suprene Court erred in denying its notion on the
ground that its conduct was not the proximte cause of the accident.
W note that, “ ‘[a]s a general rule, issues of proximte cause[,

i ncl udi ng supercedi ng cause,] are for the trier of fact’ ” (Bucklaew v
Walters, 75 AD3d 1140, 1142; see Derdiarian v Felix Contr. Corp., 51
NYy2d 308, 312, rearg denied 52 Ny2d 784, 829), and this case does not
present an exception to the general rule. Although “[t]here are
certain instances . . . where only one conclusion my be drawn from
the established facts and where the question of |egal cause may be
decided as a matter of |aw (Derdiarian, 51 Ny2d at 315), here, we
concl ude that nore than one concl usion may be drawn fromthe
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est abl i shed facts.

We reject Concept’s contention that the court erred in denying
those parts of its notion for sunmary judgnment di sm ssing the anended
conplaint and all cross clainms against it on the ground that it owed
no duty to plaintiff. W conclude that, although Concept net its
initial burden on those parts of the notion, plaintiff raised an issue
of fact whether Concept, in failing to ensure that the hol e was
covered or that the dangerous condition was cured, thereby
“ ‘“launche[d] a force or instrument of harmi ” (Espinal v Melville
Snow Contrs., 98 Ny2d 136, 140), “or otherw se nade the construction
area ‘less safe than before the construction project began,” ” and
thus owed a duty to plaintiff (Golisano v Keeler Constr. Co., Inc., 74
AD3d 1915, 1916). Finally, we conclude that the court properly denied
Concept’s notion insofar as it sought sunmary judgnment di sm ssing the
third-party conpl aint.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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KA 10-01774
PRESENT: SCUDDER, P.J., SMTH, FAHEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

PARI'S SM TH, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

FRANK J. NEBUSH, JR., PUBLI C DEFENDER, UTICA (ROBERT R REI TTI NCER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Oneida County Court (Barry M
Donalty, J.), rendered March 17, 2010. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree
(two counts) and crimnal possession of a weapon in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed (see People v H dal go, 91 Ny2d 733, 737).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

PARI'S SM TH, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

FRANK J. NEBUSH, JR., PUBLI C DEFENDER, UTICA (ROBERT R REI TTI NCER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Oneida County Court (Barry M
Donalty, J.), rendered March 17, 2010. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed (see People v H dal go, 91 Ny2d 733, 737).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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JOHN CI POLLI NA, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (VI NCENT F. QUG NO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. H LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), rendered April 14, 2010. The judgnent convicted
def endant, upon a jury verdict, of reckless endangernment in the second
degree, assault in the second degree, unlawful fleeing a police
officer in a notor vehicle in the third degree, reckless driving,
speeding, failure to obey red light, failure to obey no passing zone
and driving without a safety belt.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of, inter alia, reckless endangernment in the
second degree (Penal Law § 120.20), assault in the second degree
(8 120.05 [3]), and unlawful fleeing a police officer in a notor
vehicle in the third degree (8 270.25). W reject the initial
contention of defendant that Suprene Court erred in failing sua sponte
to order a conpetency hearing (see People v Tortorici, 92 Ny2d 757,
765- 766, cert denied 528 US 834; People v Mdrgan, 87 Ny2d 878,
879-880; see also CPL 730.30 [2]). Shortly after defendant’s arrest,
the court ordered that defendant undergo a conpetency exam nation
pursuant to CPL 730.30. Two psychiatrists then i ndependently exam ned
def endant, and each determ ned that he was not an incapacitated
person. Due to concerns raised by defense counsel, the court ordered
t hat def endant undergo anot her set of conpetency exam nations shortly
before trial. The sanme two psychiatrists again independently
determ ned that defendant was not an incapacitated person. “[I]t is
perfectly well settled that a trial court is entitled to give weight
to the findings of conpetency derived fromthe ordered exam nations”
(People v Ferrer, 16 AD3d 913, 914, |v denied 5 NYy3d 788, citing
Morgan, 87 Ny2d at 880; see CPL 730.30 [1]). “ ‘Moreover, [we]
note[ ] that defense counsel did not request a hearing and, as it has
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been observed, [defense] counsel was in the best position to assess
defendant’s capacity’ ” (People v Chicherchia, 86 AD3d 953, 954, |v
deni ed 17 Ny3d 952, quoting Ferrer, 16 AD3d at 914; see People v
Tayl or, 13 AD3d 1168, 1170, |v denied 4 NY3d 836). The court also
“ *had the opportunity to interact with and observe defendant . . .,
[and thus] the court had adequate opportunity to properly assess

def endant’ s conpetency’ ” (Chicherchia, 86 AD3d at 954).

Def endant contends that, with respect to his conviction of
assault in the second degree (Penal Law 8§ 120.05 [3]), the evidence is
legally insufficient to establish that he caused the injuries to the
police officer who was struck by another patrol car arriving on the
scene after defendant abandoned his vehicle follow ng a high-speed
chase and the police officer had pursued defendant on foot. W reject
that contention (see People v Carncross, 14 NY3d 319, 325-326; see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). It is well settled
that, “[w here a defendant’s flight naturally induces a police officer
to engage in pursuit, and the officer is killed [or injured] in the
course of that pursuit, the causation elenent of the crime will be
satisfied” (Carncross, 14 NY3d at 325). *“Liability will attach even
if the defendant’s conduct is not the sole cause of [the injuries]

if the actions were a sufficiently direct cause of the ensuing
[injuries] . . . [Aln act qualifies as a sufficiently direct cause
when the ultimate harm shoul d have been reasonably foreseen” (People v
DaCosta, 6 NY3d 181, 184 [internal quotation marks omtted]).
Contrary to defendant’s further contention, we conclude that, viewed
inthe light nost favorable to the People (see People v Contes, 60
NY2d 620, 621), the evidence at trial is legally sufficient to support
the conviction of reckless endangernent in the second degree (see 8
120. 20; see generally Bl eakley, 69 Ny2d at 495). 1In addition, view ng
the evidence in light of the elenents of the crines as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally
Bl eakl ey, 69 NY2d at 495).

Def endant consented to the annotations on the verdict sheet and
t hus wai ved his present contention that the verdict sheet was
i nproperly annotated (see CPL 310.20 [2]; People v Brown, 90 Ny2d 872,
874; People v Hicks, 12 AD3d 1044, 1045, |v denied 4 Ny3d 799).
Additionally, defendant failed to preserve for our review his
contention that the count of the indictnment charging himwth unl awf ul
fleeing a police officer in a nmotor vehicle was duplicitous (see
Peopl e v Sponburgh, 61 AD3d 1415, 1416, |v denied 12 NY3d 929), and we
decline to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

We reject the further contention of defendant that he was denied
effective assistance of counsel (see generally People v Caban, 5 NY3d
143, 152; People v Baldi, 54 Ny2d 137, 147). Finally, the sentence is
not unduly harsh or severe.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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JOHN E. TYO SHORTSVI LLE, FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRICT ATTORNEY, CANANDAI GUA (JEFFREY L. TAYLOR
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Frederick G
Reed, A J.), rendered Cctober 28, 2009. The judgnment convicted
def endant, upon his plea of guilty, of crimnal sale of marihuana in
the first degree, crimnal possession of marihuana in the second
degree and crimnal possession of marihuana in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence inposed on
count two of the indictnent and i nposing a sentence of a determ nate
termof 2% years on that count, to run concurrently with the sentences
i mposed on counts one and three, and as nodified the judgnent is
af firnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal sale of marihuana in the first
degree (Penal Law 8§ 221.55), crimnal possession of marihuana in the
second degree (8 221.25) and crimnal possession of marihuana in the
first degree (8 221.30). Contrary to defendant’s contention, the
t hree-year determnate termof inprisonnent with two years of
postrel ease supervision inposed on counts one and three is not unduly
harsh or severe. Although defendant does not challenge the legality
of the sentence inposed on count two, i.e., a three-year determ nate
termof inprisonnment, we cannot allow that illegal sentence to stand
(see Peopl e v VanVal ki nburgh, 90 AD3d 1553, 1554). 1In the interest of
judicial econony, we exercise our inherent authority to correct the
illegal sentence (see generally People v Savery, 90 AD3d 1505, 1505).
W therefore nodify the judgnent by vacating the sentence inposed on
count two and inposing a sentence of a determ nate term of
i mpri sonnment of 2% years on that count, to run concurrently with the
sentences i nposed on counts one and three. Because defendant has
served the maxi mumterm of 2% years of inprisonnent and has been
rel eased fromcustody, a period of postrel ease supervision may not now
be i nmposed on that count (see People v Wllians, 14 NY3d 198, 217,
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cert denied _ US|, 131 S O 125).

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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CHRI STOPHER J. PELLI, UTICA, FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oneida County Court (Barry M
Donalty, J.), rendered Decenber 1, 2009. The judgnment convicted
def endant, upon a jury verdict, of crimnal possession of marihuana in
the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of crimnal possession of marihuana in the third
degree (Penal Law 8§ 221.20). W reject defendant’s contention that he
was inproperly permtted to proceed pro se. The record establishes
t hat defendant nmade a “knowi ng, voluntary and intelligent waiver of
the right to counsel” (People v Arroyo, 98 Ny2d 101, 103). The record
further establishes that defendant adhered to that waiver throughout

t he proceedi ngs, despite the * ‘searching inquir[ies]’ ” by County
Court “to make him ‘aware of the dangers and di sadvant ages of self-
representation’ ” and the fact that the court inpressed upon himthe

val ue of trained trial counsel know edgeabl e about crimnal |aw and
procedure (People v Providence, 2 NY3d 579, 582; see People v Cranpe,
17 NY3d 469, 481-482). The court properly refused to permt standby
counsel, while defendant was proceeding pro se, to conduct jury

sel ection on defendant’s behalf (see People v Brown, 6 AD3d 1125,
1126, |Iv denied 3 NY3d 657). “A crimnal defendant has no Federal or
State constitutional right to hybrid representation . . . Wile the
Si xth Amendnent and the State Constitution afford a defendant the
right to counsel or to self-representation, they do not guarantee a
right to both . . .[, and] a defendant who elects to exercise the
right to self-representation is not guaranteed the assistance of
standby counsel during trial” (People v Rodriguez, 95 Ny2d 497, 501).

By failing to nove to dismss the indictnent wthin the five-day
statutory period on the ground that he was denied his right to testify
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before the grand jury (see CPL 190.50 [5] [c]; People v Ray, 27 AD3d
1056, 1057, |lv denied 7 NY3d 761), defendant thus waived his right to
testify before the grand jury and his contention that the indictnent
shoul d have been di sm ssed based on the denial of his right to testify
before the grand jury lacks nerit (see Ray, 27 AD3d at 1057).

Finally, the conclusory allegations made by defendant in support of
hi s suppression notion were not sufficient to warrant a hearing, and
the court properly sunmarily decided the notion (see CPL 710.60 [ 3]
[b]; People v Haskins, 86 AD3d 794, 795-796, |v denied 17 NY3d 903;
see al so People v Jeffreys, 284 AD2d 550, |v denied 99 NY2d 536;
Peopl e v Gadsden, 273 AD2d 701, 701-702, |v denied 95 NY2d 934).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

513

KA 10-01978
PRESENT: SCUDDER, P.J., SM TH, FAHEY, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JEFFREY BAKER, DEFENDANT- APPELLANT.
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COUNSEL), FOR DEFENDANT- APPELLANT.

DONALD G O GEEN, DI STRI CT ATTORNEY, WARSAW ( MARSHALL A. KELLY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Wom ng County Court (Mark H. Dadd,
J.), rendered January 19, 2010. The judgnent convicted defendant,
upon a jury verdict, of crimnal possession of a weapon in the third
degree (three counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the law by directing that the sentences
i nposed shall all run concurrently and as nodified the judgnent is
af firmed.

Menorandum  On appeal from a judgnment convicting him upon a
jury verdict, of three counts of crimnal possession of a weapon in
the third degree (Penal Law 8 265.02 [1]), defendant contends that
County Court erred in directing that the sentences inposed on counts
two and three shall run concurrently with each other but consecutively
to the sentence inposed on count one. W agree. Defendant was
convi cted of possessing three weapons, i.e., arifle (count one) and
two knives (counts two and three), on a specified date in Village Park
in Warsaw with the intent to use those weapons unlawful |y agai nst two
of his siblings. Because “defendant possessed [the weapons] at the
sane place and tinme, with the intent to use them unlawful |y agai nst
the sane victinfs,] . . . the offenses arose fromthe sanme act, [and
t hus] concurrent sentences should have been inposed” (People v
Cl evel and, 236 AD2d 802, |v denied 89 Ny2d 1033; see People v
WIllians, 144 AD2d 1012, 1012, |v denied 73 NY2d 984; see al so People
v Tayl or, 197 AD2d 858, 859). W therefore nodify the judgnment
accordingly.

We reject defendant’s contention that the court erred in failing
to address the constitutionality of his 1997 conviction of driving
whi | e i ntoxicated, which conviction elevated the crines with which he
was charged fromcrimnal possession of a weapon in the fourth degree
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to crimnal possession of a weapon in the third degree. It is well
settled that, where there are procedural vehicles for challenging the
constitutionality of prior guilty pleas in the courts in which those
guilty pleas were entered, a defendant’s right to due process is not
violated in a subsequent case by the |ack of a procedural vehicle for
chal l enging a prior conviction resulting froma guilty plea that
serves as the basis for an enhanced charge or sentence (see People v
Knack, 72 Ny2d 825, 826-827). Finally, we reject defendant’s
contention that the conviction is not supported by legally sufficient
evi dence (see generally People v Bl eakl ey, 69 NY2d 490, 495) and,
view ng the evidence in |light of the elenents of the crinmes as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we further
conclude that the verdict is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered July 2, 2010. The judgnment convicted
def endant, upon his plea of guilty, of attenpted burglary in the
second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted burglary in the second degree
(Penal Law 88 110.00, 140.25 [2]). W reject defendant’s contention
that he did not know ngly, voluntarily and intelligently waive his
right to appeal. Contrary to defendant’s contention, Supreme Court
“engage[d] the defendant in an adequate colloquy to ensure that the
wai ver of the right to appeal was a know ng and voluntary choice”
(People v Wight, 66 AD3d 1334, |v denied 13 NY3d 912 [i nternal
guotation marks omtted]). Further, the record as a whol e establishes
“that the defendant understood that the right to appeal is separate
and distinct fromthose rights automatically forfeited upon a plea of
guilty” (People v Lopez, 6 NY3d 248, 256; see People v Korber, 89 AD3d
1543, 1543). Contrary to defendant’s further contention, a “waiver of
the right to appeal [is] not rendered invalid based on the court’s
failure to require [the] defendant to articulate the waiver in his [or
her] own words” (People v Dozier, 59 AD3d 987, 987, |v denied 12 NY3d
815; see People v Thonpson, 70 AD3d 1319, 1319-1320, |v denied 14 NY3d
845, 15 NY3d 810; People v Ludlow, 42 AD3d 941, 942). In addition,
defendant’s waiver of the right to appeal is not invalid on the ground
that the court did not specifically advise defendant that his general
wai ver of the right to appeal enconpassed any challenge to the
severity of the sentence (see People v Hidal go, 91 Ny2d 733, 736-737,
see generally People v Eron, 79 AD3d 1774, 1775; People v Tantao, 41
AD3d 1274, 1275, |v denied 9 NY3d 882).
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Def endant’ s contention that the court abused its discretion in
denying his request for youthful offender status is enconpassed by his
valid waiver of the right to appeal (see People v Farewell, 90 AD3d
1502, 1502; People v Harris, 77 AD3d 1326, |v denied 16 NY3d 743).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Oneida County Court (M chael L
Dwyer, J.), rendered Novenber 4, 2010. The judgnment convicted
def endant, upon a jury verdict, of sexual abuse in the first degree
and sexual abuse in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of sexual abuse in the first degree (Penal Law §
130.65 [2]) and sexual abuse in the third degree (8 130.55).

Def endant failed to preserve for our review his challenge to the | ega
sufficiency of the evidence inasnuch as he made only a general notion
for a trial order of dismssal (see People v Gray, 86 Ny2d 10, 19),
and he failed to renew that notion after presenting evidence (see
People v H nes, 97 Ny2d 56, 61, rearg denied 97 Ny2d 678). In any
event, that contention |acks nerit (see generally People v Bl eakl ey,
69 NY2d 490, 495). The jury reasonably could have found that

def endant engaged in “ ‘[s]exual contact’ ” when he touched the
victims buttocks (8 130.00 [3]; see Matter of Kenny O, 276 AD2d 271
272, |lv denied 96 Ny2d 701; People v Felton, 145 AD2d 969, 971, |v
denied 73 Ny2d 1014), and that such touching was “for the purpose of
gratifying [defendant’s] sexual desire” (8 130.00 [3]; see People v
Stewart, 57 AD3d 1312, 1315, |v denied 12 NY3d 788, cert denied = US
__, 130 S C 1047). Wth respect to the count chargi ng def endant

wi th sexual abuse in the first degree, the testinony of the victim

t hat she was asl eep when def endant began touching her was |legally
sufficient to establish the elenment of physical hel pl essness (see
People v Smith, 16 AD3d 1033, 1034, affd 6 Ny3d 827, cert denied 548
US 905; see generally 8§ 130.00 [7]), even in the absence of evidence
t hat sl eep was induced by drug or al cohol use (see People v Irving,
151 AD2d 605, 605-606; see generally People v Manning, 81 AD3d 1181,
1181-1182). Wth respect to the count chargi ng defendant wi th sexual
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abuse in the third degree, the People presented legally sufficient
evidence that the victimwas 16 years old at the tine of the incident
and thus incapable of consenting (see 8 130.05 [2] [Db]; [3] [a]).

We reject defendant’s further contention that County Court erred
in failing to give the jury a mssing witness charge with respect to
the victims nother (see generally People v Kitching, 78 NY2d 532,
536-537; People v Gonzal ez, 68 NY2d 424, 427-428). Defendant’s
request for that charge was untinely because it was not made unti
both parties had rested, rather than at the close of the People’s
proof, when defendant becanme “aware that the wi tness would not
testify” (People v Hayes, 261 AD2d 872, 873, |v denied 93 Ny2d 1019,
1021). In any event, we conclude that the People denonstrated that
the victims nother was unavail able (see generally Kitching, 78 NY2d
at 536-537), inasmuch as her “whereabouts [were] unknown and that
diligent efforts to | ocate [her had] been unsuccessful” (Gonzal ez, 68
NY2d at 428).

Contrary to defendant’s contention, he was not deprived of his
constitutional right to present a defense when the court barred one of
his potential wi tnesses fromtestifying concerning certain statenents
made by the victims nother. |In those statenments, the victinm s nother
all egedly threatened to accuse defendant of the crines at issue as
part of an extortion schene. The “right to present a defense does not
give crimnal defendants carte blanche to circunvent the rul es of
evi dence” (People v Hayes, 17 NY3d 46, 53, cert denied 132 S G 844
[internal quotation marks omtted]). The courts therefore have the
di scretion to exclude evidence sought to be introduced by a defendant
where such evidence is irrelevant or constitutes hearsay, and its
probative value is “outwei ghed by the dangers of specul ation,
confusion, and prejudice” (id. at 54; see People v Procanick, 68 AD3d
1756, 1756, |v denied 14 NY3d 844), or where such evidence is “too
slight, renote or conjectural to have any legitimte influence in
determning the fact in issue” (People v Martinez, 177 AD2d 600, 601,
v denied 79 Ny2d 829). Finally, the sentence is not unduly harsh or
severe.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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SCOTT HOLTZ, RESPONDENT- RESPONDENT.

WAGNER & HART, LLP, OLEAN (JANI NE FODOR OF COUNSEL), FOR
RESPONDENT- APPELLANT AND PETI Tl ONER- APPELLANT.

EM LY A VELLA, SPRINGVILLE, FOR PETI TI ONER- RESPONDENT AND RESPONDENT-
RESPONDENT.

BERT R DOHL, ATTORNEY FOR THE CHI LD, SALAMANCA, FOR HAYLEY H

Appeal froman order of the Famly Court, Cattaraugus County
(Judith E. Sanmber, R ), entered June 13, 2011 in proceedi ngs pursuant
to Famly Court Act article 6. The order, inter alia, denied the
cross petition of Kathryn Waver for relocation to Florida.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent - petitioner nother appeals from an order
that, inter alia, denied her cross petition seeking to nodify the
custody and visitation provisions of the judgnent of divorce by
granting perm ssion for the parties’ child to relocate with her to
Florida. W affirm *“A parent seeking permssion for a child to
relocate with himor her has the burden of establishing by a
preponderance of the evidence that the proposed relocation is in the
child s best interests” (Matter of Mirphy v Peace, 72 AD3d 1626, 1626;
see Matter of Tropea v Tropea, 87 Ny2d 727, 741). |In assessing a
parent’s request to relocate, the relevant factors include “each
parent’s reasons for seeking or opposing the nove, the quality of the
rel ati onshi ps between the child and the custodi al and noncust odi al
parents, the inpact of the nove on the quantity and quality of the
child s future contact with the noncustodial parent, the degree to
whi ch the custodial parent’s and child s |ife nay be enhanced



- 2- 536
CAF 11-01394

econom cally, enotionally and educationally by the nove, and the
feasibility of preserving the relationship between the noncustodi al
parent and child through suitable visitation arrangenents” (Tropea, 87
NY2d at 740-741).

Here, we conclude that the Referee properly considered the
factors set forth in Tropea and determ ned that the nother did not
neet her burden of establishing that the proposed relocation is in the
child s best interests (see Matter of Wbb v Aaron, 79 AD3d 1761
1761; Murphy, 72 AD3d at 1626-1627; Matter of Seyler v Hasfurter, 61
AD3d 1437). Although the nother’s reason for noving, i.e., to assist
in caring for the ill maternal grandfather, is valid, our “primary
focus nust be on the best interests of the child[]” (Matter of Confort
v Nicolai, 309 AD2d 861, 861; see Tropea, 87 Ny2d at 738-739). The
Ref eree determined that the nother failed to establish that the |ives
of the nother and the child would be “enhanced econom cally[ or]
educationally by the nove” (Tropea, 87 NY2d at 741), and that
determ nati on has a sound and substantial basis in the record (see
Webb, 79 AD3d at 1761; Murphy, 72 AD3d at 1626-1627).

The Referee also properly determned that the child s
relationship with petitioner-respondent father would be adversely
af fected by the proposed relocation (see Matter of Ramrez v
Vel azquez, 91 AD3d 1346, 1347; Webb, 79 AD3d at 1761-1762; Seyler, 61
AD3d 1437). “While the relocation of a child outside of the
geographi c area where the noncustodi al parent resides is not
presunptively against the child s best interests, ‘the inpact of the
nove on the relationship between the child and the noncustodi al parent
will remain a central concern” ” (Matter of Dukes v McPherson, 50 AD3d
1529, 1530, quoting Tropea, 87 NY2d at 739). Here, the Referee found
that the child and the father have a strong relationship and that the
father is very active in the child s life, and the Referee expressed
“grave doubts about the parties’ ability to sustain the quality of the
fat her-daughter relationship if [the child] relocates to Florida.”
Al t hough the Attorney for the Child indicated to the Referee that the
child wished to nove to Florida, the Referee properly concluded that
the child s wishes are not determ native (see Matter of Marino v
Marino, 90 AD3d 1694, 1695-1696; Matter of Thomas v Thomas, 79 AD3d
1829, 1830), particularly in light of her young age (see Matter of
Seynour v Seynour, 267 AD2d 1053, |v denied 95 Ny2d 761; Matter of
Gaci v Gaci, 187 AD2d 970, 973; Fox v Fox, 177 AD2d 209, 211).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered July 29, 2010 in a proceedi ng pursuant to
Mental Hygiene Law article 10. The order conmitted respondent to a
secure treatnent facility.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Respondent appeals from an order determ ning that he
i s a dangerous sex offender requiring confinement pursuant to Mental
Hygi ene Law article 10 and committing himto a secure treatnent
facility. Contrary to respondent’s contention, we conclude that
petitioner established by clear and convincing evidence at the
di spositional hearing that he is a dangerous sex offender requiring
confinenment (see 8 10.03 [e]; § 10.07 [f]). Suprene Court “was ‘in
t he best position to evaluate the weight and credibility of the
conflicting psychiatric testinony presented” ” (Matter of State of New
York v Blair, 87 AD3d 1327, 1327; see Matter of State of New York v
Richard W., 74 AD3d 1402, 1404; WMatter of State of New York v Tinothy
JJ., 70 AD3d 1138, 1144-1145). W see no basis upon which to disturb
the court’s determnation to credit the testinony of petitioner’s
expert over that of the expert who testified on behalf of respondent
(see Matter of State of New York v Boutelle, 85 AD3d 1607, 1607; see
al so Matter of State of New York v Flagg [appeal No. 2], 71 AD3d 1528,
1530) .

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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CINDY F. | NTSCHERT, DI STRI CT ATTORNEY, WATERTOWN ( HARMONY A. HEALY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered Decenber 14, 2010. The judgnent convicted
def endant, upon a jury verdict, of crinmnal sale of a controlled
substance in the second degree, crimnal sale of a controlled
substance in the third degree and crim nal possession of a controlled
substance in the third degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of one count each of crimnal sale of a
control |l ed substance in the second degree (Penal Law § 220.41 [1]) and
crimnal sale of a controlled substance in the third degree (8§ 220. 39
[1]), and two counts of crimnal possession of a controlled substance
in the third degree (8 220.16 [1]). The conviction arises out of
defendant’ s sale of cocaine to a police informant on two separate
occasions on a single day. Defendant rejected a plea offer that would
have subjected himto a | ocal sentence of one year in jail, and the
matter proceeded to a trial that resulted in a hung jury. Defendant
t hereafter was convicted of the above crines following a retrial.

W reject defendant’s contention that County Court’s pretrial
Mol i neux ruling constitutes an abuse of discretion (see People v
Mol i neux, 168 NY 264). The court thereby denied the People’s request
to admt evidence of a prior uncharged drug sale by defendant to the
i nformant, but ruled that such evidence could be admtted if defendant
opened the door to it at trial. Although evidence of the prior
uncharged drug sale was not admtted at trial, defendant asserts that
he woul d have testified if not for the court’s inproper conditional
ruling. We conclude that the court’s ruling was proper (see People v
Roj as, 97 Ny2d 32, 36-38; People v Cmno, 49 AD3d 1155, 1156, lv
deni ed 10 NY3d 861; People v Otiz, 259 AD2d 979, 980, |v denied 93
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NY2d 1024). We further conclude that the court properly allowed the
People to introduce evidence at trial that defendant had offered to
pay the informant $5,000 if the informant did not testify at the
retrial. It is well settled that “[e]vidence that a defendant
attenpted to procure false testinobny or to corrupt a witness is
general ly adm ssi bl e as evidence of consciousness of guilt” (People v
Vi ol ante, 144 AD2d 995, 996, |v denied 73 NY2d 897, citing People v
Davis, 43 Ny2d 17, 26, cert denied 435 US 998, rearg dism ssed 61 Ny2d
670; see People v Hendricks [appeal No. 1], 4 AD3d 798, 799, |v denied
2 NY3d 800).

Def endant further contends that the court shoul d have precl uded
three police officers fromoffering identification testinony at trial
based on the People’ s failure to conply with the notice requirenents
of CPL 710.30. That contention is unpreserved for our review (see CPL
470.05 [2]; People v Pagan, 248 AD2d 325, affd 93 Ny2d 891), and in
any event |acks nmerit. CPL 710.30 applies to “ ‘in-court
identifications predicated on earlier police-arranged confrontations
bet ween a defendant and an eyewi tness, typically involving the use of
I i neups, showups or photographs, for the purpose of establishing the
identity of the crimnal actor’ " (People v Gee, 286 AD2d 62, 72, affd
99 Ny2d 158, rearg denied 99 Ny2d 652, quoting People v G ssendanner,
48 Ny2d 543, 552; see generally People v Peterson, 194 AD2d 124, 128,
| v deni ed 83 Ny2d 856). \Wiere, as here, “there has been no pretrial
identification procedure and the defendant is identified in court for
the first time, the defendant is not [thereby] deprived of a fair
trial because [defendant] is able to expl ore weaknesses and
suggestiveness of the identification in front of the jury” (People v
Madi son, 8 AD3d 956, 957, |v denied 3 NY3d 709 [internal quotation
marks om tted]).

Def endant failed to preserve for our review his contention that
the People inproperly attenpted to elicit identification testinony
froma person present when the drug sal es took place (see CPL 470.05
[2]). We note in any event that the witness in question did not in
fact make an in-court identification of defendant. Defendant also
failed to preserve for our review his contention that the court
puni shed him for exercising his constitutional right to a trial by
sentencing himto five years in prison rather than to the one year in
jail offered during pretrial plea negotiations (see People v Brink,
78 AD3d 1483, 1485, |v denied 16 NY3d 742, 828; People v Dorn, 71 AD3d
1523, 1523-1524). 1In any event, as the Court of Appeals has noted, “a
State may encourage a guilty plea by offering substantial benefits,
notw t hstandi ng the fact that every such instance is bound to have the
concomtant effect of discouraging a defendant’s assertion of his
trial rights” (People v Pena, 50 NY2d 400, 411-412, rearg denied 51
NY2d 770, cert denied 449 US 1087). Here, our “review of the record
shows no retaliation or vindictiveness agai nst the defendant for
el ecting to proceed to trial” (People v Shaw, 124 AD2d 686, 686, |v
deni ed 69 Ny2d 750). Nor is the sentence unduly harsh or severe.

Al t hough the court could have inposed consecutive sentences totaling
19 years of inprisonnent on the two counts of crimnal sale of a
control | ed substance, the court instead inposed concurrent sentences
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with a maxi mnumof 5 years of inprisonnent. W also note that

def endant refused to accept responsibility for his crines and that,
whil e these charges were pendi ng, he was convicted of other crimnal
charges in Bronx County.

We further conclude that the court did not err in allow ng the
People to introduce audio recordings of the controlled buys. Al though
portions of the recordings are |less than clear, they are not “so
i naudi bl e and indistinct that the jury would have to specul ate
concerning [their] contents” and would not |earn anything rel evant
fromthem (People v Ceveland, 273 AD2d 787, 788, |v denied 95 Nyad
864; see People v Rivera, 257 AD2d 172, 176, affd 94 Ny2d 908).
Finally, viewing the evidence in light of the elenments of the crines
as charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 NY2d 490, 495).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Ontario County Court (Craig J. Doran,
J.), entered Decenber 15, 2008. The order determ ned that defendant
is alevel three risk pursuant to the Sex O fender Registration Act
followi ng a redeterm nati on hearing.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8§ 168 et seq.). Defendant failed to preserve
for our review his contention that he should not have been assessed 10
poi nts under risk factor 1, for the use of forcible conmpul sion (see
generally People v Smith, 17 AD3d 1045, |Iv denied 5 NY3d 705). 1In any
event, that contention |lacks nerit inasnmuch as defendant pleaded
guilty to sexual abuse in the first degree under Penal Law 8§ 130. 65
(1), a necessary elenent of which is that he acted with forcible
conmpul sion. Because “[f]acts previously . . . elicited at the tine of
entry of a plea of guilty shall be deened established by clear and
convi nci ng evidence and shall not be relitigated” for purposes of a
SORA determ nation (Correction Law 8 168-n [3]), County Court properly
assessed points for the use of forcible compul sion.

Def endant further contends that the court erred in assessing 25
poi nts under risk factor 2 on the ground that he engaged the victimin
sexual contact consisting of “sexual intercourse, oral sexual conduct,
anal sexual conduct, or aggravated sexual abuse.” W reject that
contention. The court’s finding under that risk factor was based on
the victims statenent to the police, in which she indicated that one
of the instances of abuse by defendant involved an act of sexual
intercourse. The court was required to review the victinm s statenent
(see Correction Law 8 168-n [3]), and thus the court received the
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requi site clear and convincing evidence to support the assessnent of
25 points under risk factor 2 (see generally id.). To the extent that
def endant contends that the absence of any indicted charges alleging
acts of intercourse constituted “strong evidence that [such] offense

[ conduct] did not occur” (Sex O fender Registration Act: Risk
Assessnent Qui delines and Conmentary, at 5 [2006]), we note that

def endant coul d not have been charged for such conduct in New York
because it allegedly occurred in Texas (see CPL 20. 20).

Because defendant’s evidentiary objection to a letter witten by
the victimwas made on a different ground than the “unreliable
hearsay” ground he rai ses on appeal, his contention that the court
erred in admtting that letter in evidence is not preserved for our
review. In any event, defendant’s present contention |acks nerit.

The court was required to consider the letter because it constituted a
“victims statement” within the neaning of Correction Law § 168-n (3).
Moreover, the letter constituted “reliable hearsay” (id.) because,

al though it was unsworn, it was not “equivocal, inconsistent with

ot her evidence, or . . . dubious in light of other information in the
record” (People v Mngo, 12 NY3d 563, 577). Indeed, inasmuch as the
letter was a “victims statement” and “reliable hearsay,” the court
was not “free to disregard it” (id.; see § 168-n [3]).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Decenber 3, 2008. The judgment convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
following a jury trial, of crimnal possession of a weapon in the
third degree (Penal Law 8 265.02 [1]). Defendant contends that,
because the jury acquitted himof attenpted robbery in the first
degree (88 110.00, 160.15 [3]), the verdict with respect to the
weapons of fense necessarily is repugnant and thus is against the
wei ght of the evidence. W reject that contention. The crine
occurred shortly before m dni ght outside a nightclub in Syracuse. The
victim a Chief Warrant O ficer in the United States Arny, testified
at trial that defendant approached himin the parking |lot and, after
fl ashi ng what appeared to be a knife or gun in his jacket, said, “Gve
me money or | will kill you.” The victimrefused to conply with
defendant’s demand and in turn threatened to shoot defendant, who
t her eupon wal ked away. When defendant was stopped by the police
shortly after being contacted by the victim he was found to have a
| arge knife in the pocket of his jacket. W conclude with respect to
t he weapons of fense that, based on the victims testinony, the jury
coul d have found that defendant used the knife “unlawfully agai nst
another” (8 265.01 [2]), i.e., tointimdate the victim regardl ess of
whet her defendant ultimately intended to stab the victim (see People v
Durand, 188 AD2d 747, 747-748, |v denied 81 NY2d 884). At the sane
time, the jury could have reasonably found with respect to the
attenpted robbery charge of which defendant was acquitted that, given
the reaction of the victim defendant’s attenpt to steal noney from
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himdid not cone “ ‘dangerously close’ ” to fruition (People v
Lamagna, 30 AD3d 1052, 1053, |v denied 7 NY3d 814).

Def endant’ s further challenge to the weight of the evidence is
based | argely upon a challenge to the credibility of the victim who
did not know defendant and had no apparent notive for falsely accusing
himof a crinme. Al though defendant testified at trial that he never
approached or spoke to the victim the jury chose to credit the
testinmony of the victimover that of defendant, and there is no basis
in the record for us to disturb the jury's credibility determ nations
(see People v Morgan, 77 AD3d 1419, 1420, |v denied 15 Ny3d 922).
Viewi ng the evidence in light of the elenents of the crine as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Even assum ng,
arguendo, that a different verdict would not have been unreasonabl e,
we cannot conclude that the jury failed to give the evidence the
wei ght it should be accorded (see People v Kalen, 68 AD3d 1666, 1666-
1667, |v denied 14 NY3d 842; see generally Bl eakley, 69 NY2d at 495).

We al so reject defendant’s remaining contention that he was
deprived of effective assistance of counsel. Because, as noted, the
verdict is not repugnant, defense counsel cannot be faulted for
failing to object to the verdict on that ground before the jury was
di scharged (see generally People v Satloff, 56 Ny2d 745, 746, rearg

deni ed 57 NY2d 674). It is well settled that an attorney’s “failure
to ‘make a notion or argunent that has little or no chance of
success’ " does not anmount to ineffective assistance (People v Caban,

5 NY3d 143, 152). Although defense counsel erred in attenpting to
serve the People by fax with defendant’s notice of intent to testify
before the grand jury (see CPL 190.50 [5] [a]), that error al one does
not render his representation ineffective. The “failure of defense
counsel to facilitate defendant’s testinony before the grand jury does
not, per se, anmobunt to the denial of effective assistance of counsel”
(Peopl e v Simmons, 10 NY3d 946, 949). Here, as in Sinmons, “defendant
failed to establish that he was prejudiced by the failure of his
attorney to effectuate his appearance before the grand jury” (id.).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Donald A. G eenwod, J.), entered February 9, 2011 in a personal
injury action. The order, insofar as appealed from denied the notion
of defendants for summary judgment.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, defendants’ notion is
granted and the conplaint is dismssed.

Menorandum Plaintiff comenced this action seeking danages for
injuries she allegedly sustained while riding on a public bus owned
and operated by defendants. According to plaintiff, she was standi ng
in the aisle of the bus when the driver suddenly applied the brakes,
causing her to lurch forward. Although plaintiff did not fall to the
ground, she testified at her deposition that she heard sonething “pop”
in her right knee when she | eaned forward. Plaintiff alleged in her
bill of particulars that she sustained a fracture of the “proximal
tibia, laterally, involving the tibial plateau,” and underwent
surgery. The bus driver testified at her deposition that the incident
occurred when she stopped the bus as it was pulling away fromthe curb
after picking up several passengers. The driver applied the brakes in
order to avoid hitting a boy on a skateboard who “cane out of nowhere”
and rode in front of the bus. According to plaintiff, the bus driver
operated the bus in a negligent manner, and defendants were
vicariously liable for her negligence. Follow ng discovery,
def endants noved for summary judgnment dism ssing the conplaint and for
di sm ssal of the conplaint for failure to state a cause of action. In
support of their request for summary judgnment, defendants contended
that the energency doctrine applied and that the bus driver’s actions
wer e reasonabl e under the circunstances. W agree with defendants
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that Suprene Court erred in denying the notion insofar as defendants
sought summary judgnent dism ssing the conplaint.

Under the energency doctrine, “ ‘when [a driver] is faced with a
sudden and unexpected circunstance which |eaves little or no tine for
t hought, deliberation or consideration, or causes the [driver] to be
reasonably so disturbed that [he or she] nust nake a speedy deci sion
wi t hout wei ghing alternative courses of conduct, the [driver] may not
be negligent if the actions taken are reasonable and prudent in the
energency context’ ” (Caristo v Sanzone, 96 NY2d 172, 174, quoting
Rivera v New York Gty Tr. Auth., 77 Ny2d 322, 327, rearg denied 77
NY2d 990).

Here, defendants met their initial burden by establishing as a
matter of |aw that the enmergency doctrine applied, inasnuch as the boy
on the skateboard rode unexpectedly in front of the bus as it was
pul ling away fromthe curb and the driver was therefore conpelled to
apply the brakes suddenly in order to avoid hitting him In response,
plaintiff failed to raise an issue of fact with respect to the
applicability of the emergency doctrine or the reasonabl eness of the
driver’s actions. Although “it generally remains a question for the
trier of fact to determ ne whether an energency existed and, if so,
whet her the [driver’s] response thereto was reasonabl e” (Schlanger v
Doe, 53 AD3d 827, 828), sunmary judgment is appropriate where, as
here, “ ‘the driver presents sufficient evidence to establish the
reasonabl eness of his or her actions [in an energency situation] and
there is no opposing evidentiary show ng sufficient to raise a
| egitimate question of fact” ” (MG aw v d owacki, 303 AD2d 968, 969;
see Ward v Cox, 38 AD3d 313, 314). Plaintiff’s contentions that the
driver could or should have seen the skateboarder earlier or applied
the brake | ess forcefully are based entirely on specul ation and thus
are insufficient to raise an issue of fact to defeat the notion (see
generally Bellassai v Roberts Wesleyan Coll., 59 AD3d 1125, 1126).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Erie County (Cerald J. Wualen, J.), dated April 14,
2011 in a proceeding pursuant to CPLR article 78. The judgnment, anong
ot her things, denied the notion of respondents to dism ss the
petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
chal l enging the determ nation that found himto be ineligible for
appointment as a firefighter in respondent City of Buffalo (Cty)
based on his failure to satisfy the residency requirenents set forth
in Rule 10 of the City’'s Cassified Gvil Service Rules (hereafter,
Rul e 10). The relevant underlying facts are not in dispute.

Petitioner owned and resided in a two-fam |y residence |ocated in the
Cty for approxi mtely seven years prior to applying for a position as
a Gty firefighter in March 2008. Petitioner thereafter passed a
civil service test adm nistered by the Gty and was pl aced on the
eligibility list to beconme a firefighter. In May 2009, while still on
the eligibility Iist but before his appointnent as a firefighter,
petitioner and his wi fe purchased a residence in the Town of Anherst.
On Septenber 4, 2009, petitioner was appointed to the position of
firefighter and began training at the Firefighter Acadeny (Acadeny).
Wil e at the Acadeny, however, petitioner sustained an injury that
prevented himfrom conpleting the necessary training. In April 2010,
the Gty informed petitioner that he was being reinstated to the
eligibility list, that he woul d be appointed as a firefighter, and
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that he would begin training again at the next Acadeny cl ass,
schedul ed to comence on April 18, 2011. On March 21, 2011, however,
the Gty notified petitioner that it was “disqualifying” himfrom
eligibility for appointnent as a firefighter based upon his failure to
neet the residency requirenments of Rule 10. After his admnistrative
appeal was denied, petitioner comenced this proceedi ng seeking a
judgnent directing respondent AQivia A Licata, Director, Gty of

Buf fal o Departnment of Human Resources, Civil Service Division, and the
City (collectively, City) to restore himto the eligibility list and
to enroll himin the training Acadeny schedul ed for April 18, 2011

The Gty filed a pre-answer notion to disniss, contending that
the petition failed to state a cause of action and that the Cty’'s
determ nation to disqualify petitioner was not arbitrary or
capricious. The Cty offered various itens of evidence in support of
the notion, and petitioner in turn offered evidence in opposition
thereto. Followi ng oral argument, the court denied the notion and
directed the City to restore petitioner to the eligibility list and
enroll himin the Acadeny class scheduled for April 18, 2011. The
court ruled that the City's determ nation that petitioner failed to
conply with Rule 10 was arbitrary and capricious. W affirm

We note at the outset that the Gty relied exclusively on Rule 10
of its Classified Civil Service Rules to disqualify petitioner.
Al t hough counsel for the Cty referred during oral argunent in Suprene
Court to the nore onerous residency requirenent set forth in the
exam nation announcenment, the witten notice of disqualification sent
to petitioner cited only Rule 10, and the court’s decision was based
solely on the applicability of Rule 10. 1In fact, in its brief on
appeal the Cty refers to Rule 10 and not the residency requirenents
of the exam nation announcenent. Thus, as the court determ ned, the
i ssue presented is whether the City’'s determ nation that petitioner
failed to conply with Rule 10 was arbitrary and capri ci ous.

Rul e 10 provides that “[a]n applicant for any open conpetitive
position nust reside and be domiciled within the corporate limts of
the Gty of Buffalo on the date of his or her application for
exam nation or appointnment, as the case may be, except as may be
otherwi se provided by law.” The rule further provides that, “[i]n the
absence of clear and convincing evidence to the contrary, an applicant
shall be deened a non-resident if he or she cannot show ninety (90)
days of continuous and uninterrupted residence within the corporate
limts of the Gty . . . imediately preceding the date of his or her
application for exam nation or appointnent as the case may be.”

Here, there is no dispute that petitioner was a City resident
when he applied for the firefighter position in March 2008, and that
he had been a City resident for at |east 90 days w thout interruption
prior to the date of his application. This case, however, turns on
whet her petitioner was a City resident for 90 days inmediately
preceding the date of his “appointnent.” The court used April 18,
2011 as the date of petitioner’s appointnent, inasrmuch as that is the
date on which he was scheduled to begin training at the Acadeny.

Not ably, the City does not contend on appeal that the court erred in
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selecting April 18, 2011 as the date of appoi ntnent for purposes of
applying Rule 10. 1[It thus follows that petitioner, to conply with
Rul e 10, nust have been a City resident fromJanuary 18, 2011 through
April 18, 2011, without interruption. As the court determ ned, the
City produced no evidence indicating that petitioner |ived outside the
City during that relevant tinme period. Instead, the City’ s evidence
tended to show that petitioner may have lived in the Town of Amherst
at sone tine between the date of his application in March 2008 and
January 18, 2011.

In support of its notion to dismss, the City’'s attorney argued
that petitioner was properly disqualified because he failed to
mai ntain a conti nuous residence fromthe date of his application in
March 2008 until the date of his appointnent in April 2011. Rule 10,
however, does not require petitioner to maintain continuous residence
within the Gty fromthe date of application to the date of
appointment; it requires petitioner to maintain residence for 90 days
prior to the date of application or the date of appointnent, as the
case may be. He satisfied that requirenent on both counts. First,
with respect to the 90-day application requirenent, it is undisputed
that petitioner resided in the City before his application in March
2008, inasnuch as he did not purchase the residence in Anherst until
May 2009. Second, with respect to the 90-day appoi ntnent requirenent,
as the court properly deternmined, the City presented no evidence that
petitioner did not reside in the Cty fromJanuary 18, 2011 to Apri
18, 2011. Although the exam nation announcenent stated that
applicants nust nmaintain continuous residence within the Gty fromthe
date of application to the date of appointnment, as noted the Gty did
not rely on the notice set forth in the exam nati on announcenent to
di squalify petitioner. W therefore agree with the court that the
Cty' s determnation to disqualify petitioner based on his purported
failure to conply with Rule 10 was arbitrary and capricious. Even
assum ng, arguendo, that petitioner naintai ned dual residences during
the 90 days imredi ately prior to his appointnment, we conclude that the
evi dence neverthel ess established that he was domciled in the Gty
and that the evidence did not establish that petitioner evinced “a
present, definite and honest purpose to give up the old and take up
the new place as [his] domicile” (Matter of Newconb, 192 NY 238, 251).

W reject the Gty s contention that the court erred in refusing
toallowit to file an answer after denying its notion to dism ss.
Where, as here, “the facts are so fully presented in the papers of the
respective parties that it is clear that no dispute as to the facts
exists and no prejudice will result fromthe failure to require an
answer,” a court may grant the relief requested in the petition
wi thout permtting an answer to be filed (Matter of Nassau BOCES Cent.
Council of Teachers v Board of Coop. Educ. Servs. of Nassau County, 63
Ny2d 100, 102). Finally, we reject the contention of the Gty that
the court |acked the authority to order petitioner’s reinstatenent as
a firefighter. By ordering petitioner to be reinstated, the court was
nmerely restoring petitioner to the same position before the City nmade
its arbitrary and capricious adm nistrative determ nation
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Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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Appeal from a judgnment of the Cayuga County Court (Mark H.
Fandrich, A J.), rendered Septenber 16, 2008. The judgnent convicted
def endant, upon his plea of guilty, of sexual abuse in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of sexual abuse in the first degree (Penal
Law 8 130.65 [3]). As the People correctly concede, defendant’s
wai ver of the right to appeal is invalid because County Court did not
ensure “that the defendant understood that the right to appeal is
separate and distinct fromthose rights automatically forfeited upon a
plea of guilty” (People v Lopez, 6 Ny3d 248, 256). Although
defendant’s contention that the court abused its discretion in failing
to adjudicate hima youthful offender is not enconpassed by the
invalid waiver of the right to appeal, we neverthel ess reject that
contention. “ ‘The determination . . . whether to grant
yout hful offender status rests within the sound discretion of the
court and depends upon all the attending facts and circunstances of
the case’ ” (People v Dawson, 71 AD3d 1490, 1490, |v denied 15 NY3d
749). Here, the record reflects that the court considered the
rel evant facts and circunstances in denying defendant’s request for
yout hful offender status, including the mtigating factors cited by
def ense counsel at sentencing. Although a contrary ruling would not
have been unreasonabl e, we cannot conclude that the court abused its
di scretion in denying defendant’s request.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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RI CKY BENNETT, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, I NC., BUFFALO (SUSAN C. M NI STERO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POAERS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Supreme Court, Erie County
(Christopher J. Burns, J.), rendered June 8, 2010. The judgnent
convi cted defendant, upon a jury verdict, of arson in the third degree
and attenpted arson in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of arson in the third degree (Penal Law 8§ 150. 10
[1]) and attenpted arson in the third degree (88 110.00, 150.10 [1]).
W reject defendant’s contention that Suprenme Court erred in admtting
in evidence a tape-recorded conversation between defendant and his
former fiancée. Contrary to defendant’s contention, the People laid a
proper foundation for the adm ssion in evidence of that recording (see
People v Hurl bert, 81 AD3d 1430, 1431, |v denied 16 NYy3d 896; see
generally People v Ely, 68 Ny2d 520, 527), and the court did not abuse
its discretion in concluding that the recording was sufficiently
audi ble to warrant its adm ssion in evidence (see People v O evel and,
273 AD2d 787, 788, |v denied 95 Ny2d 864). Defendant’s further
contention that the court erred in admtting in evidence the recording
of a jailhouse tel ephone call between defendant and his girlfriend is
not preserved for our review (see generally People v Jacquin, 71 Ny2d
825, 826-827), and we decline to exercise our power to reviewit as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]

[a]).

W reject the contention of defendant “that the court failed to
make an appropriate inquiry into his conplaints concerning defense
counsel and in response to his request for substitution of counsel.
Def endant ‘did not establish a serious conplaint concerning defense
counsel’s representation and thus did not suggest a serious
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possibility of good cause for substitution [of counsel]’ ” (People v
Adger, 83 AD3d 1590, 1591, Iv denied 17 NY3d 857; see generally People
v Moore, 41 AD3d 1149, 1150-1151, Iv denied 9 NY3d 879, 992). In any
event, inasmuch as defendant did not subsequently express

di ssatisfaction with defense counsel or renew his request for new
counsel, we conclude under the circunstances of this case that his
request for substitution of counsel was abandoned (see People v
Ccasi o, 81 AD3d 1469, 1470, |v denied 16 NY3d 898, cert denied = US
., 132 S & 318).

We al so reject the contention of defendant that the court erred
in denying that part of his second omi bus notion seeking to sever the
counts of the indictnment. W conclude that the counts were properly
j oi ned inasnuch as “they are ‘defined by the same or simlar statutory
provi sions and consequently are the sane or simlar inlaw ” (People
v Davis, 19 AD3d 1007, 1007, |v denied 21 AD3d 1442; see CPL 200. 20
[2] [c]). Defendant “ ‘failed to nmeet his burden of submtting
sufficient evidence of prejudice fromthe joinder to establish good
cause to sever’ 7 (People v Qgborn, 57 AD3d 1430, 1430, |v denied 12
NY3d 786; see CPL 200.20 [3]), and the court therefore did not abuse
its discretion in denying that part of the second ommi bus notion
(see People v Omens, 51 AD3d 1369, 1370-1371, Iv denied 11 NY3d 740;
Peopl e v Dozier, 32 AD3d 1346, 1346-1347, |v dism ssed 8 Ny3d 880).
View ng the evidence, the |aw and the circunstances of this case, in
totality and as of the time of representation, we concl ude that
def ense counsel provided neani ngful representation (see generally
People v Baldi, 54 Ny2d 137, 147).

Contrary to defendant’s further contention, the conviction is
supported by legally sufficient evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). Viewing the evidence in light of the
el enents of the crimes as charged to the jury (see Peopl e v Dani el son,
9 NY3d 342, 349), we conclude that the verdict is not against the
wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).
Finally, the sentence is not unduly harsh or severe.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Monroe County Court (Frank P. Ceraci
Jr., J.), entered June 9, 2010. The order determ ned that defendant
is alevel three risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). Defendant contends that County Court
erred in agreeing wth the recommendati on of the Board of Exam ners of
Sex Offenders that an upward departure fromthe presunptive risk |evel
was warranted i nasmuch as the court relied upon factors al ready taken
into account by the risk assessnent instrunent. That contention is
raised for the first tinme on appeal and thus is not preserved for our
review (see People v Staples, 37 AD3d 1099, Iv denied 8 NY3d 813). 1In
any event, defendant’s contention |acks nerit.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal froman order of the Famly Court, Erie County (Debra L
G vens, A J.), entered Septenber 14, 2010 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, denied the
petition to nodify a prior order of custody and visitation.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner nother conmmenced the first of these
consol i dat ed proceedi ngs seeking to nodify a prior order of custody
and visitation by awardi ng her sole custody of the parties’ child.
According to the nother, respondent father violated the prior order,
pursuant to which he had sole custody of the child, by interfering
with her visitation rights and restricting her tel ephone access to the
child. The nother further alleged that the child wished to live with
her. The nother comenced the second proceeding alleging that the
father wlfully violated the visitation and access provisions of the
prior order. Followng an evidentiary hearing, Famly Court slightly
nodi fied the nother’s visitation schedul e but deni ed her request for
sol e custody of the child. Wth respect to the violation petition,
the court stated in its decision that the father “failed to provide
counseling for the child,” as required by the prior order, but that
such violation “is not a basis for a change in custody in this case,
rather it is the basis for a finding that [the father] did indeed
violat[e] that provision of the [prior o]rder.” The court added that
the father’s continued violation of the prior order in that regard
“would mtigate against his continued appropriateness as a cust odi al
parent.”
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As limted by her brief in appeal No. 1, the nother appeals from
the order in the first proceeding insofar as it denied her request for
sol e custody of the child. In appeal No. 2, the nother appeals from
the order in the second proceeding that did not indicate whether the
petition was granted but, rather, nerely stated that the court’s
deci si on was incorporated therein.

W reject the nother’s contention in appeal No. 1 that the
court’s determnation to nmaintain custody with the father is agai nst
the weight of the evidence. “It is well established that alteration
of an established custody arrangenent will be ordered only upon a
showi ng of a change in circunmstances [that] reflects a real need for
change to ensure the best interest[s] of the child” (Matter of Carey v
W ndover, 85 AD3d 1574, 1574, |v denied 17 Ny3d 710 [internal
guotation marks omtted]). Here, the evidence anply supports the
court’s determ nation that the nother failed to establish a change of
ci rcunst ances sufficient to warrant a nodification of custody. There
is no nerit to the nother’s contention in each appeal that the court
erred in failing to sanction the father for violating the counseling
provi sions of the prior order. W note that neither petition filed by
the nother alleged that the father violated the prior order by failing
to arrange for counseling for the child. Instead, the petitions
all eged that the father violated the visitation and access provisions
of the prior order, and the court properly determ ned that the nother
failed to prove such violations. In addition, it is not clear from
the order in appeal No. 2 whether the court held the father in
contenpt of court. Even assum ng, arguendo, that the court determ ned
that the father had violated the order in a manner not alleged by the
not her, we conclude that the court did not inprovidently exercise its
di scretion in declining to sanction the father by fine or inprisonnent
(see Kul han v Courniotes, 209 AD2d 383, 384). “The court’s adnonition
to [the father] was sufficient in this instance” (Matter of Palacz v
Pal acz, 249 AD2d 930, 931, Iv disnmissed 92 Ny2d 920).

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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TI MOTHY R LOVALLO, BUFFALO, FOR PETI TI ONER- APPELLANT.
RANDY S. MARGULI'S, W LLI AMSVI LLE, FOR RESPONDENT- RESPONDENT.

RONALD M CI NELLI, ATTORNEY FOR THE CHI LD, BUFFALO, FOR M CHAEL J.C.,
JR

Appeal from an order of the Famly Court, Erie County (Debra L.
G vens, A J.), entered Septenber 14, 2010 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, insofar as appealed from did
not sanction respondent for an alleged violation of a prior order.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Sanme Menorandumas in Matter of Mason-Crim v Crim ([appeal No.
1] _ AD3d __ [Apr. 27, 2012]).

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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DEFENDANT - RESPONDENT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO ( PATRI CK J. MACKEY OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

LAW OFFI CE OF RALPH C. LORI GO, WEST SENECA (RALPH C. LORI GO OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered May 18, 2011 in a breach of contract action.
The order denied wi thout prejudice the notion of plaintiff for summary
j udgnment and granted the notion of defendant for leave to anmend its
response to plaintiff’s notice to admt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff appeals froman order that denied his
nmotion for, inter alia, summary judgnent on the anended conpl ai nt and
granted the notion of defendant for |eave to amend its response to
plaintiff’s notice to admt. Contrary to plaintiff’s contention,
Suprenme Court did not abuse its discretion in granting defendant | eave
to anmend its responses to the notice to admt. Pursuant to CPLR 3123
(a), “a party may serve upon any other party a witten request for
adm ssion by the latter of the . . . truth of any matters of fact set
forth in the request, as to which the party requesting the adm ssion
reasonably believes there can be no substantial di spute at the trial
: " The statute further provides that “the court, at any tine, nay
allow a party to anend or mnthdraM/any adm ssion on such terms as may
be just” (CPLR 3123 [b]). Here, “[i]n view of the underlying purpose
of the notice to admt—to elimnate fromdi spute those matters about
whi ch there can be no controversy’ . . . —we discern no abuse of
discretion in [the court’s determnation]” (Wbb v Tire & Brake
Distrib., Inc., 13 AD3d 835, 838). “A notice to admt which goes to
the heart of the natters at issue is inproper . . . Also, the purpose
of a notice to admit is not to obtain information in |ieu of other
di scl osure devices, such as the taking of depositions before trial”
(DeSilva v Rosenberg, 236 AD2d 508, 508-509; see Sagiv v Gamache, 26
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AD3d 368, 369; Hawt horne Group v RRE Ventures, 7 AD3d 320, 324).

Here, we agree with the court that plaintiff sought adm ssions to
matters that were at the heart of the controversy, and that plaintiff
was using the notice to admt in place of other discovery devices.
Further, “plaintiff could not have reasonably believed that the

adm ssions which [he] sought . . . would not be in ‘substanti al
dispute at the trial’ as they were identical to certain allegations in
[the] conplaint and were denied by [defendant] in its answer”
(Nacherlilla v Prospect Park Alliance, Inc., 88 AD3d 770, 772; see

al so Cazenovia Coll. v Patterson, 45 AD2d 501, 504).

We reject the further contention of plaintiff that the court
erred in denying his notion for sunmary judgnment w thout prejudice to
renew upon the conpletion of discovery. “Were, as here, ‘the facts
essential to opposing [plaintiff’s] notion may exist but cannot be
stated w thout conducting discovery of enployees of [plaintiff] and
others, the court [properly denied] the notion pursuant to CPLR 3212
(f)" " (Brown v Krueger, 13 AD3d 1182, 1182-1183).

W have considered plaintiff’s remaining contention and concl ude
that it is without nerit.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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SUNBURST OPTICS, |NC., DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

VH TEMAN, OSTERVAN & HANNA LLP, ALBANY (WLLIAM S. NOLAN OF COUNSEL),
FOR DEFENDANT- APPELLANT.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (LAURENCE F. SOVI K CF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County (Brian
F. DeJoseph, J.), entered June 29, 2011 in a breach of contract
action. The order, anong other things, granted in part plaintiff’'s
notion for partial summary judgnent on his first cause of action.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Hughes v Nussbauner, C arke & Velzy, 140 AD2d 988,
988; Chase Manhattan Bank, N. A. v Roberts & Roberts, 63 AD2d 566, 567;
see also CPLR 5501 [a] [1]).

Entered: April 27, 2012 Frances E. Cafarell
Clerk of the Court
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SUNBURST OPTICS, | NC., DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

VH TEMAN, OSTERVAN & HANNA LLP, ALBANY (WLLIAM S. NOLAN OF COUNSEL),
FOR DEFENDANT- APPELLANT.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (LAURENCE F. SOVI K CF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgment of the Suprenme Court, Onondaga County
(Brian F. DeJdoseph, J.), entered July 8, 2011 in a breach of contract
action. The judgrment awarded plaintiff the sum of $107, 627 plus
i nterest, against defendant.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by reduci ng the anount of the award to
$34, 156, plus interest comencing April 15, 2010 and as nodified the
judgnment is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for,
inter alia, defendant’s alleged breach of contract. According to
plaintiff, defendant breached section 3.5 of the “Buy-Sell Agreenent”
(hereafter, Agreenent), which entitled plaintiff, as a sharehol der of
defendant, to periodic cash distributions fromthe corporation
sufficient to satisfy his federal and state tax liability on corporate
i ncome. Suprene Court granted in part plaintiff’s notion for parti al
sumary judgnent on the cause of action alleging a breach of the
Agreenent and determned that plaintiff was entitled to judgnment in
t he amount of $107,627, plus interest. Defendant appeals froma
j udgnment awarding plaintiff that anmount.

We agree with defendant that the amount awarded to plaintiff nust
be reduced. Section 3.5 of the Agreenment, titled “Distributions to
Pay Federal and State Incone Taxes,” provides that, “[s]o |ong as
[ defendant] is an S-Corporation for federal incone tax purposes, [it]
shal | declare and pay cash distributions to the [s]hareholders (a) on
or within [15] days prior to each April 15, June 15, Septenber 15 and
January 15, in an anount in each instance equal to one[ ]Jfourth of the
federal and state inconme tax liabilities on [defendant’s] incone
incurred for the imediately preceding fiscal year, and (b) on or
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within [15] days prior to April 15 of each year, in an anmount, if any,
sufficient to pay each [s]hareholder’s federal and state incone tax
l[tability on [defendant’s] incone for the i medi ately preceding fiscal
year, |less the amount of the four previous distributions paid to the

[ s] harehol ders pursuant to clause (a) above. For purposes of these
conput ati ons, each [s]harehol der shall be presuned to be subject to

t he hi ghest federal and applicable state inconme tax rates inposed on

i ndi viduals who are not married.” The “imedi ately preceding fiscal
year” at issue here is 2009.

In support of his notion, plaintiff submtted an affidavit and
t he supporting cal culations of a certified public accountant, which
established that plaintiff’s 2009 taxable i ncome as a sharehol der of
def endant was $188, 163 and that his total federal and state tax
liability for his sharehol der inconme was $82,628. Thus, under the
pl ai n | anguage of the Agreenent, plaintiff was entitled to a sumthat
satisfied his tax liability in the anbunt of $82,628. It is
undi sput ed that defendant paid plaintiff $48,472 of that anount.
Thus, plaintiff should have been awarded a sum of $34, 156, plus
interest, and we therefore nodify the judgnent accordingly. W have
revi ewed defendant’s remai ni ng contentions and concl ude that they are
wi thout merit.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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CI TY OF BUFFALO, DEFENDANT- RESPONDENT.

AUGUSTI N MJUGABO, PLAI NTI FF- APPELLANT PRO SE.

DAVI D RODRI GUEZ, ACTI NG CORPCRATI ON COUNSEL, BUFFALO (DAVID M LEE OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Frederick
J. Marshall, J.), entered Cctober 1, 2010. The order denied the pro
se notion of plaintiff for |eave to renew and reargue his prior
sumary judgnent notion and his opposition to defendant’s cross notion
for summary judgnent.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menmorandum Plaintiff appeals froman order denying his pro se
notion for | eave to renew and reargue his prior notion for sumary
j udgnment on the amended conpl aint and his opposition to defendant’s
cross notion for summary judgnment dism ssing the anmended conpl ai nt.
As plaintiff conceded during oral argunment on his notion for |eave to
renew and reargue, he offered no new facts in support thereof.
I nstead, plaintiff nerely argued that Suprenme Court had m sapprehended
the law and therefore reached the wong conclusion with respect to the
prior notion and cross notion. Thus, plaintiff’s notion for |eave to
renew and reargue was actually only a notion for | eave to reargue, and
it is well settled that no appeal lies froman order denying such a
notion (see Hill v Mlan, 89 AD3d 1458, 1458; Hilliard v Hi ghl and
Hosp., 88 AD3d 1291, 1292-1293; Schaner v Mercy Hosp. of Buffalo, 16
AD3d 1095, 1096). The appeal therefore nust be di sm ssed.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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BARBARA J. FI ALA AND NEW YORK STATE DEPARTMENT
OF MOTOR VEH CLES, RESPONDENTS.

GARY D. BOREK, LLC, BUFFALO (GARY D. BOREK OF COUNSEL), FOR
PETI TI ONERS

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARLENE O TUCZI NSK
OF COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel | ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprene Court, Erie County [Tracey A
Banni ster, J.], entered Septenber 16, 2011) to review a determ nation
of respondents. The determ nation, inter alia, suspended petitioners’
used car dealer registration and i nposed nonetary penalties.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioners, operators of a used car deal ership,
commenced this CPLR article 78 proceedi ng seeking to annul the
determ nation that they violated Vehicle and Traffic Law 88 417 and
415 (9) (d), as well as 15 NYCRR 78.11 (a) (15) (i), as nmde
applicable by 15 NYCRR 78.11 (b). W reject petitioners’ contention
that the determ nation is not supported by substantial evidence (see
generally 300 Gramatan Ave. Assoc. v State Div. of Human Ri ghts, 45
NYy2d 176, 181-182). At the vehicle safety hearing before the
Adm ni strative Law Judge (ALJ), respondents presented the testinony of
an investigator and the conplainant concerning the najor rear seal oi
| eak and serious brake and steering defects in the vehicle at the tine
it was delivered to the conplainant. Thus, the vehicle “was in no
condition to render satisfactory service upon the public highway” as
required by Vehicle and Traffic Law 8§ 417, and petitioners’ inspection
of the vehicle was patently inadequate to detect those obvious
problenms (Matter of Port Gty Ford-Mercury v Adduci, 145 AD2d 941).
The finding of the ALJ with respect to the violation of that statute
therefore is supported by substantial evidence and has a rati onal
basis (see id.). Further, petitioners conceded that the conpl ai nant
was overcharged for the cost of vehicle registration fees, and the
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conplainant testified at the hearing that petitioners did not provide
her with a copy of the Retail Certificate of Sale, i.e., form W-50,
at the time of sale and delivery. W therefore conclude that the
determ nation that they violated Vehicle and Traffic Law 8§ 415 (9) (d)
and 15 NYCRR 78.11 (a) (15) (i) is supported by substantial evidence.

We reject petitioners’ further contention that, because the
vehi cl e safety hearing was not commenced within the 12 nonths of the
filing of the conplaint, dismssal of the charges is required (see 15
NYCRR 127.2 [b] [1]). The tine period contained in the regulation is
directory rather than mandatory, and a viol ation thereof does not
require dismssal of the charges or annul nent of the determ nation
(see Matter of Dickinson v Daines, 15 NY3d 571, 575-576).

We have considered petitioners’ remaining contentions and
conclude that they are without nmerit.

Entered: April 27, 2012 Frances E. Cafarel
Clerk of the Court
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