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Appeal from a judgrment (denoni nated order and judgnent) of the
Suprene Court, Monroe County (Matthew A Rosenbaum J.), entered
Novenber 10, 2010 in a CPLR article 78 proceeding and a decl aratory
j udgnent action. The judgnent denied the cross notion of defendants-
respondents, inter alia, to dism ss the amended conpl aint/petition and
decl ared unconstitutional Public Health Law § 2808 (5) (c).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Plaintiffs-petitioners (plaintiffs) commenced this
hybrid CPLR article 78 proceedi ng and decl aratory judgnment action
seeking, inter alia, a declaration that the version of Public Health
Law 8§ 2808 (5) (c) in effect at that tinme was unconstitutional on its
face. W note at the outset that this is properly only a declaratory
j udgnent action inasnmuch as plaintiffs challenge the constitutionality
of a statute, rather than the specific action of the adm nistrative
agency (see Greece Town Mall, LP v Mullen, 87 AD3d 1408, 1408).
Suprene Court denied the cross notion of defendants-respondents
(defendants), inter alia, to dismss the anended conpl ai nt/petition
pursuant to CPLR 3211 (a) (7) and entered judgnent in favor of
plaintiffs declaring that Public Health Law 8 2808 (5) (c) is
unconstitutional. W affirm
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It is well settled that “[l]egislative enactnents enjoy a strong
presunption of constitutionality” (LaValle v Hayden, 98 Ny2d 155, 161;
see Schulz v State of New York, 84 Ny2d 231, 241, rearg deni ed 84 Ny2d
851, cert denied 513 US 1127). \ere, as here, the challenge is to a
statute on its face, the chall enger “bears the substantial burden of
denmonstrating that in any degree and in every conceivabl e application,
the | aw suffers whol esal e constitutional inpairnment” (Matter of Moran
Towi ng Corp. v Urbach, 99 NY2d 443, 448 [internal quotation marks
omtted]; see Cohen v State of New York, 94 Ny2d 1, 8). 1In this case,
we conclude that plaintiffs net the heavy burden of establishing the
unconstitutionality of Public Health Law 8§ 2808 (5) (c) beyond a
reasonabl e doubt (see generally Bordeleau v State of New York, 18 Ny3d
305, 313, rearg denied __ NY3d __ [Feb. 21, 2012]; Matter of New
York Charter Schools Assn., Inc. v Di Napoli, 13 NY3d 120, 130; Schul z,
84 NY2d at 241).

Public Health Law 8 2808 (5) (c) prohibits private residentia
health care facilities, i.e., nursing hones, fromwthdrawi ng equity
or transferring assets that in the aggregate exceed 3% of their total
annual revenue for patient care services without the prior witten
approval of the Comm ssioner of Health (Comm ssioner). The statute
af fords the Conmi ssioner 60 days to determ ne whether to approve a
request for withdrawal of equity or assets (see id.). In reviewng
such requests, the statute provides that the Conm ssioner “shal
consider the facility’ s overall financial condition, any indications
of financial distress, whether the facility is delinquent in any
paynment owed to the [D]epartnent [of Health], whether the facility has
been cited for imrediate jeopardy or substandard quality of care, and
such other factors as the [C]omm ssioner deens appropriate” (id.).

Contrary to defendants’ contention, we conclude that Public
Health Law 8 2808 (5) (c) as witten is unconstitutionally vague and
i nproperly del egates | egislative authority to the Conm ssioner. It is
axiomatic that “the legislative branch may not constitutionally cede
its fundanental policynmaking responsibility to a regulatory agency”
(Matter of Medical Socy. of State of N. Y. v Serio, 100 Ny2d 854, 864;
see Boreali v Axelrod, 71 NYy2d 1, 9-10; see also Matter of Citizens
For An Orderly Energy Policy v Cuono, 78 Ny2d 398, 410, rearg denied
79 Ny2d 851, 852). Thus, “[t]he Legislature may constitutionally
confer discretion upon an adm nistrative agency only if it limts the
field in which that discretion is to operate and provi des standards to
govern its exercise” (Matter of Levine v Wialen, 39 Ny2d 510, 515).
We agree with plaintiffs and the court that the provision in Public
Health Law 8 2808 (5) (c) permtting the Conmm ssioner to consider
“such other factors as [he or she] deens appropriate” (hereafter,
catchal |l provision) constitutes an unconstitutional del egation of
| egi slative authority because it grants the Conm ssioner unfettered
di scretion in assessing equity wthdrawal requests. The statute
provi des no standards to guide the Conm ssioner in determ ning what
factors are “appropriate” in review ng such requests (8 2808 [5] [c];
see generally Dur-Bar Realty Co. v City of Uica, 57 AD2d 51, 55, affd
44 Ny2d 1002; Levine, 39 Ny2d at 515). As aresult, it is left to the
sol e discretion of the Conm ssioner to determ ne which additiona
factors to consider.
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Def endants contend that the catchall provision is properly
construed not as conferring unlimted discretion upon the
Comm ssi oner, but rather as allow ng the Conm ssioner to consider
ot her factors of the sane type or kind as the first four factors
listed in the statute, i.e., factors relating to the nursing hone’s
financial condition and quality of care. |In support of that
contention, defendants rely on the ejusdemgeneris rule of statutory
construction, which “requires the court to limt general |anguage of a
statute by specific phrases which have preceded the general |anguage”
(McKi nney’s Cons Laws of NY, Book 1, Statutes § 239 [b], at 407; see
242-44 E. 77th St., LLCv Geater NY. Mut. Ins. Co., 31 AD3d 100,
103-104). The rule of ejusdem generis, however, “applies only where
the specific words preceding the general expression are all of the
sanme nature, and where they are of different genera the nmeaning of the
general words remains unaffected by its connection with them.

[1]n applying the rule, care nust be taken to see that the words
supposed to be particular or specific, and which precede the genera
term really are an enuneration of individual things, for if the
preceding terns are general as well as that which follows, there is no
pl ace for the application of the rule” (8 239 [b], at 409). Here, the
preceding factors are general in nature and are not all of the sane
kind or type (see Public Health Law § 2808 [5] [c]; MKinney' s Cons
Laws of NY, Book 1, Statutes 8§ 239 [Db], at 409). Thus, ejusdem
generis does not apply to circunscribe the otherwise limtless

di scretion the statute affords to the Conm ssioner (cf. Mranda v
Norstar Bl dg. Corp., 79 AD3d 42, 47).

We al so agree with plaintiffs and the court that the catchal
provi sion of Public Health Law 8 2808 (5) (c) is unconstitutionally
vague (see Russell v Town of Pittsford, 94 AD2d 410, 414), inasnuch as
it does not “ ‘contain[] sufficient standards to afford a reasonabl e
degree of certainty so that a person of ordinary intelligence is not
forced to guess at its neaning and to safeguard against arbitrary
enforcenment’ ” (Matter of Morrissey v Apostol, 75 AD3d 993, 996; see
Matter of Kaur v New York State Urban Dev. Corp., 15 NY3d 235, 256,
cert denied 131 S C 822). Because the Conmm ssioner may consi der
“such other factors as [he or she] deens appropriate” (8 2808 [5]
[c]), the statute does not adequately apprise nursing home owners and
operators of the standards used to assess their equity w thdrawal
requests and precludes neani ngful judicial review (cf. Matter of
Sl ocum v Berman, 81 AD2d 1014, 1015-1016, |Iv denied 54 Ny2d 602,
appeal dism ssed 54 Ny2d 752).

Al t hough defendants contend that we may sever the catchal
provi sion and otherw se | eave the statute intact (see generally St.
Joseph Hosp. of Cheektowaga v Novello, 43 AD3d 139, 146, appeal
di smi ssed 9 NY3d 988, Iv denied 10 NY3d 702), we agree with plaintiffs
and the court that Public Health Law 8 2808 (5) (c), inits entirety,

vi ol ates substantive due process. “To establish a claimfor violation
of substantive due process, a party ‘rmnust establish a cognizable .
vested property interest’ . . . and ‘that the governnmental action was

whol |y without |egal justification’ (Matter of Raynor v Landmark
Chrysler, 18 NY3d 48, 59; see Bower Assoc. v Town of Pleasant Val., 2
NY3d 617, 627). Wth respect to the first part of that test, we
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conclude that plaintiffs have a vested property interest in the equity
of their businesses and the disposition of that val uabl e asset (see
generally D ckman v Conmm ssioner of Internal Revenue, 465 US 330, 336,
reh denied 466 US 945; Federal Home Loan Mge. Corp. v Conmm ssioner of
| nternal Revenue, 121 TC 254, 259-260; Passailaigue v United States,
224 F Supp 682, 686). As the United States Suprene Court stated, “the
use of valuable property[, including noney] is itself a legally
protectible property interest. O the aggregate rights associ ated
with any property interest, the right of use of property is perhaps of
t he hi ghest order” (Di ckman, 465 US at 336).

Wth respect to the second part of the test for a substantive due
process claim plaintiffs nust denonstrate that the statutory
provision at issue is “without legal justification and not supported
by a rational |egislative purpose” (Raynor, 18 NY3d at 59). As
plaintiffs correctly concede, ensuring the financial viability of
nursi ng homes and protecting the welfare of their vul nerable residents
constitutes a legitimate governnental purpose (see generally Port
Jefferson Health Care Facility v Wng, 94 NY2d 284, 292, cert denied
530 US 1276; Matter of Hodes v Axelrod, 70 Ny2d 364, 371-372; Village
of Herkimer v Axelrod, 88 AD2d 704, 706, affd 58 Ny2d 1069).

The question therefore beconmes whether Public Health Law 8§ 2808
(5) (c) bears a reasonable relationship to the objective of
saf eguardi ng a nursing hone’s finances for the protection of its
residents (see Rochester Gas & Elec. Corp. v Public Serv. Comm. of
State of N. Y., 71 Ny2d 313, 321; Montgonery v Daniels, 38 Ny2d 41, 54;
Russel |, 94 AD2d at 412-413). *“The Federal and State Due Process
Cl auses condition government regulation by requiring that it not be
unreasonabl e, arbitrary or capricious, and that the nmeans sel ected
have a reasonable relation to the object sought to be attained”
(Rochester Gas & Elec. Corp., 71 Ny2d at 321). W agree with
plaintiffs and the court that section 2808 (5) (c) is not reasonably
related to the governnental purpose and thus that it violates due
process (see generally Fred F. French Inv. Co. v Gty of New York, 39
NY2d 587, 596, rearg denied 40 NY2d 846, appeal dism ssed and cert
deni ed 429 US 990).

Public Health Law 8§ 2808 (5) (c) requires all nursing hones,
regardl ess of financial viability, to obtain the approval of the
Comm ssioner for all expenditures that, in the aggregate in a given
year, exceed 3% of their annual revenue frompatient care. W
conclude that it is manifestly unfair and unreasonable to freeze the
equity of all nursing homes in excess of 3% of their respective annua
revenues in order to protect nursing honme residents and the public
fromthe possibility that “unscrupul ous or inconpetent owners [wll]
place their facilities in a financially unsound position by
wi t hdrawi ng excessive anmounts of working capital” (Budget Report on
Bills, Bill Jacket, L 1977, ch 521). W note that subdivision (5) (a)
of section 2808 provides that “[a]lny operator w thdrawing equity or
assets froma hospital operated for profit so as to create or increase
a negative net worth or when the hospital is in a negative net worth
position . . . mnust obtain the prior approval of the [C]omm ssioner

" Subdivision (5) (b) further provides that no nursing hone
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facility “may withdraw equity or transfer assets which in the
aggregate exceed [3% of such facility's total reported annual revenue
for patient care services . . . without prior witten notification to
the [Clonmi ssioner.” In our view, those subdivisions sufficiently
protect nursing hone residents and the public from excessive

wi thdrawal s of equity that may endanger a nursing hone’s financia
health. W conclude that subdivision (5) (c) sweeps so broadly as to
be irrational and arbitrary in view of the objective to be
acconplished, i.e., ensuring the financial viability of nursing hones
for the protection of their residents (see generally Rochester Gas &
Elec. Corp., 71 NY2d at 321; Fred F. French Inv. Co., 39 Ny2d at 596).

Ent er ed: March 23, 2012 Frances E. Caf arel
Cerk of the Court



