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Appeal from an order of the Famly Court, Erie County (Paul G
Buchanan, J.), entered January 21, 2011 in a proceeding pursuant to
Fam |y Court Act article 4. The order denied the objection to the
determ nati on of the Support Magi strate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the objections to the
order of the Support Mgistrate entered August 16, 2010 are granted
and the notion to vacate the order of the Support Mgistrate entered
June 19, 2009 is granted, and the nmatter is remtted to Fam |y Court,
Erie County, for further proceedings in accordance with the foll ow ng
Menorandum  Petitioner conmenced this proceeding pursuant to article
4 of the Famly Court Act based on respondent father’s alleged wllful
violation of a child support order. The Support Magistrate entered an
order in favor of petitioner upon the father’s alleged default. W
conclude that Fam |y Court erred in denying the father’s objections to
a second order of the Support Magistrate, which denied the notion of
the father to vacate the order entered upon his alleged default. The
father’s “failure to appear at the fact-finding hearing . . . ‘does
not automatically constitute a default,’” in view of the fact that the
attorney for the [father] appeared on [his] behalf and requested an
adj ournment” (Matter of Isaiah H, 61 AD3d 1372, 1373; see Matter of
David A A v Maryann A., 41 AD3d 1300; Matter of Shemeco D., 265 AD2d
860). “A party who is represented at a schedul ed court appearance by
an attorney has not failed to appear” (Matter of Sales v G sendaner,
272 AD2d 997, 997).

W therefore reverse the order, grant the objections to the order
of the Support Magistrate entered August 16, 2010 and grant the notion
to vacate the order of the Support Magistrate entered June 19, 2009,
and we remt the matter to Fam |y Court for further proceedi ngs on the
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petition.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court



