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Appeal from an order of the Suprene Court, Monroe County (Kenneth
R Fisher, J.), dated Novenber 17, 2010. The order, anong ot her
t hings, granted the notion of plaintiff and defendant Hunt
Construction Goup, Inc. to vacate an order entered January 8, 2010
and a partial judgnment entered January 21, 2010.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying that part of the notion of
plaintiff and defendant Hunt Construction Goup, Inc. seeking to
vacate the “statenent for partial judgnment” insofar as it awarded
def endant AASHA G C., Inc. damages in the anmount of $51,508.69, plus
applicable interest, costs and di sbursenents, for the set aside anount
to which that defendant is entitled, and as nodified the order is
affirmed w thout costs.

Menorandum  Plaintiff comrenced this action seeking to recover
funds allegedly owed to it for work performed on the Turning Stone
Casino & Resort (hereafter, project), owned by the Oneida Indian
Nation (ON). 1In order to conply with the ON s requirenent that a
certain amount of work on the project be subcontracted to firnms owned
by its nenbers, defendant Hunt Construction G oup, Inc. (Hunt)
subcontracted work to defendant AASHA G C., Inc. (AASHA), which in
turn sub-subcontracted that sane work to plaintiff. AASHA asserted
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two cross clains against Hunt. The first cross clai msought to
recover the set aside anmpbunts to which AASHA was entitled based upon
plaintiff’s paynment requisition Nos. 16 and 17, and the second cross
cl ai m sought to recover the anount that AASHA was obligated to pay
plaintiff for those sane requisitions. In a prior order, Suprene
Court denied Hunt’s notion for summary judgnment dism ssing the
conplaint and cross clains against it and, upon the request of
plaintiff, the court searched the record and awar ded

“AASHA/ [plaintiff]” partial summary judgnment. A “statenent for
partial judgnment” (hereafter, partial judgnent) subsequently entered
in favor of AASHA included danages in the amount of $643, 858. 65 owed
to plaintiff under the sub-subcontract for work associated with
requi sition Nos. 16 and 17, as well as $51,508.69, representing the 8%
set aside to which AASHA was entitled on those damages.

Foll owi ng entry of the partial judgnent, Hunt and plaintiff
entered into a stipulated settlenent agreenent resolving plaintiff’s
cl ai s agai nst Hunt for nonpaynent. AASHA and its president,
defendant Barry Hal britter (collectively, AASHA defendants), appea
froman order granting the joint notion of plaintiff and Hunt seeking,
inter alia, to vacate the prior order and partial judgnment in favor of
AASHA based upon that stipulated settlenent, as well as to dismss
AASHA' s second cross cl ai magainst Hunt. W agree with the AASHA
defendants that the court abused its discretion in vacating the
partial judgnment in its entirety (see generally CPLR 5015 [a]; Matter
of County of Ontario [M ddl ebrook], 59 AD3d 1065). Although AASHA
previously assigned to plaintiff its rights under the subcontract with
Hunt with respect to anounts allegedly owed to plaintiff, that
agreenent between AASHA and plaintiff explicitly states that
“InJothing in [the] agreenent shall prevent AASHA fromrecovering from
Hunt any and all paynents owed to AASHA by Hunt under the [O N set
asi de program for work performed pursuant to [plaintiff’s s]ub-
subcontract . . . .” AASHA thereby expressly retained its clains
agai nst Hunt for the set aside anpbunts associated with plaintiff’s
wor k. Thus, we conclude that the court abused its discretion by
vacating the partial judgnent in its entirety inasnuch as there is no
basi s upon which to disturb the award of $51,508.69, plus applicable
interest, costs and disbursenents, in favor of AASHA. W therefore
nmodi fy the order by denying that part of the notion of plaintiff and
Hunt seeking to vacate the partial judgnent insofar as it awarded
t hose danmages in favor of AASHA

We further agree with the AASHA defendants that, insofar as the
statenent in the order that the only “remaining claimto be tried [is]
the first [c]Jross[ c]lainf may be interpreted as a dism ssal of the
AASHA defendants’ counterclaim the court erred in doing so. The
counterclaimwas not a “subject” of Hunt's notion for summary judgnent
or plaintiff’s request that the court search the record with respect
to the paynent requisitions (Dunhamv Hlco Constr. Co., 89 Ny2d 425,
430) .

Finally, we reject the AASHA defendants’ contention that the
court abused its discretion in granting Hunt’'s notion to consolidate
this action with an action commenced by the O N in Onondaga County



- 3- 1274
CA 10-02514

related to the project (see generally Dias v Bernman, 188 AD2d 331,
Zimrerman v Mansel |, 184 AD2d 1084).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court



