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Appeal from an order of the Famly Court, Erie County (Patricia
A. Maxwell, J.), entered February 2, 2010 in a proceedi hg pursuant to
Soci al Services Law 8 384-b. The order termnated the parental rights
of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n appeal No. 1, respondent nother appeals from an
order termnating her parental rights with respect to her son on the
ground of nental illness. Contrary to the nother’s contention, we
conclude that petitioner net its burden of denonstrating by clear and
convi nci ng evidence that she is “presently and for the foreseeable
future unable, by reason of nental illness . . ., to provide proper
and adequate care for [the] child” (Social Services Law 8 384-b [4]
[c]; see Matter of Anthony C., 280 AD2d 1000). The nother’s further
contention in appeal No. 1 that Famly Court erred in failing to
conduct a separate dispositional hearing is unpreserved for our review
and, in any event, that contention |lacks nerit (see Matter of Keyarei
M, 71 AD3d 1510, |v denied 14 Ny3d 712).

I n appeal No. 2, the nother appeals froman order denying her pro
se notion seeking to vacate the order in appeal No. 1. To the extent
that the notion was based upon newy di scovered evi dence, the nother
failed to show that such evidence could not have been discovered
previously by the exercise of due diligence, or that it would have
altered the outconme of the proceeding (see Matter of Catapano, 17 AD3d
673, 674). Nor did the nother denonstrate that she was deprived of
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ef fective assistance of counsel, the alternative ground alleged by the
not her for vacatur (see generally Matter of Leo UU., 288 AD2d 711,
713, |v denied 97 Ny2d 609).

Entered: April 29, 2011 Patricia L. Mrgan
Clerk of the Court



