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IN THE MATTER OF ANNE N. ZI CKL, PETI TI ONER
\% MVEMORANDUM AND ORDER

RI CHARD F. DAINES, M D., COW SSI ONER, NEW
YORK STATE DEPARTMENT OF HEALTH, RESPONDENT.

LAW OFFI CES OF RANDOLPH P. ZI CKL, BATAVI A (RANDOLPH P. ZI CKL OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprene Court, Genesee County [M chael F
Giffith, A J.], entered Septenber 8, 2010) to review a determ nation
of respondent. The deternination applied a net avail able nonthly
i ncome of $292.28 toward the cost of petitioner’s institutional care.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Menorandum Petitioner, a patient in a skilled nursing facility,
commenced this CPLR article 78 proceeding seeking to annul the
determ nation that she is obligated to apply her net available nonthly
income in the amount of $292.28 to her institutional care, rather than
to the needs of her spouse who resides in the conmmunity. As a
prelimnary matter, we note that the matter was inproperly transferred
to this Court inasmuch as the petition alleges only that the
determnation is arbitrary and capricious and does not raise an issue
of substantial evidence (see CPLR 7804 [g]). Nevertheless, we review
the nerits of petitioner’s contention in the interest of judicial
econony (see Matter of Burgin v Keane, 19 AD3d 1127).

The underlying facts are not in dispute. |In the fair hearing
conducted by respondent, petitioner relied upon Matter of Bal zarini v
Suffol k County Dept. of Social Servs. (55 AD3d 187, revd 16 NY3d 135),
before that case was reversed by the Court of Appeals. 1In relying on
t he decision of the Second Departnent, petitioner contended that the
recurring nonthly expenses of her spouse exceeding the “Medicaid
m ni mum nont hl'y mai nt enance needs al |l owance” may be considered to be
exceptional circunmstances that result in significant financial
distress within the nmeaning of 18 NYCRR 360-4.10 (a) (10). Those
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recurring nonthly expenses of petitioner’s spouse included nortgage
paynents, real property taxes, credit card paynents and the cost of
utilities. In reversing the decision in Balzarini, however, the Court
of Appeals held “that ‘exceptional circunstances’ causing ‘significant
financial distress’” within the nmeaning of the joint federal -state

Medi cai d program do not enconpass everyday |iving expenses in excess
of the ‘m ni mum nont hly mai nt enance needs all owance’ . . ., an anount
deened sufficient by Congress for an individual to live in the
comunity after his or her spouse residing in a nursing hone becones
eligible for Medicaid” (id. at 138-139; see Matter of Schachner v
Peral es, 85 NY2d 316, 325). Thus, we confirmthe determ nation.

Entered: April 29, 2011 Patricia L. Mrgan
Clerk of the Court



