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SCOTT SKINNER, THOMAS REDDI NGTON, TI MOTHY
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\% MEMORANDUM AND ORDER

CTY OF BUFFALO, CITY OF BUFFALO DEPARTMENT OF
FI RE, AND LEONARD MATARESE, | NDI VI DUALLY AND AS
COMM SSI ONER OF HUMAN RESOURCES FOR CI TY OF
BUFFALO, DEFENDANTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (JOSHUA FEI NSTEIN OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

CH ACCHI A & FLEM NG LLP, HAMBURG ( ANDREW P. FLEM NG COF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (John A
M chal ek, J.), entered Novenber 29, 2010. The order, inter alia,
granted those parts of plaintiffs’ notion seeking partial sunmary
judgnment on liability against defendants City of Buffalo and City of
Buf fal o Departnent of Fire.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs, 13 firefighters enployed by defendant
City of Buffalo Departnent of Fire (Fire Departnent), comrenced this
action alleging that defendants discrimnm nated agai nst them by all ow ng
pronotional eligibility lists created pursuant to the Cvil Service
Law to expire solely on the ground that plaintiffs, who were next in
line for pronotion, were Caucasian. On a prior appeal, we determnm ned
that Suprene Court erred in granting plaintiffs’ cross notion for
partial summary judgnent on liability but that the court properly
deni ed defendants’ notion to dism ss the conplaint (see Margerumyv
City of Buffalo, 63 AD3d 1574). Shortly after our decision therein,
the United States Suprene Court decided a simlar enploynent
di scrimnation case, Ricci v DeStefano (____US __, | 129 S C
2658, 2677), in which it concluded that, “before an enpl oyer can
engage in intentional discrimnation for the asserted purpose of
avoi ding or renedying an unintentional disparate inpact, the enpl oyer
nmust have a strong basis in evidence to believe it will be subject to
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di sparate-inpact liability if it fails to take the race-conscious,
discrimnatory action.” The Court further stated that “[a]n enpl oyer
may defend against [such] liability by denonstrating that the practice
is ‘“job related for the position in question and consistent with

busi ness necessity’ " (id. at 2673). W thereafter denied the notion
of defendants for | eave to renew their nmotion to dism ss the conpl aint
and the cross notion of plaintiffs for |leave to renew their notion for
partial summary judgnent on liability (see Margerumv City of Buffalo,
66 AD3d 1502).

Plaintiffs subsequently noved for partial summary judgnent on
liability before Suprenme Court, and defendants cross-noved for summary
j udgment dismssing the conplaint. The court, inter alia, granted
those parts of plaintiffs’ notion on liability with respect to
defendant City of Buffalo and the Fire Departnent (collectively, Cty
defendants). W affirm W agree with the court that the Gty
defendants did not have a strong basis in evidence to believe that
they woul d be subject to disparate-inpact liability if they failed to

take the race-conscious action, i.e., allowmng the eligibility lists
to expire, inasnmuch as the exanminations in question were job-rel ated
and consistent with business necessity (see Ricci, US at , 129

SC at 2678). Thus, the City defendants failed to neet the standard
set forth in Ricci, and plaintiffs are entitled to summary judgnent on
liability against them (see Matter of Buffal o Professional
Firefighters Assn., Inc., | AFF Local 282 [City of Buffalo], 79 AD3d
1737).

Entered: April 29, 2011 Patricia L. Mrgan
Clerk of the Court



