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COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Jefferson County (Hugh
A. Glbert, J.), dated April 8, 2010 in a personal injury action. The
order granted the notion of defendants for summary judgnent and
di sm ssed the conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied
and the conplaint is reinstated.

Menmorandum  Plaintiff, as parent and natural guardi an of her
daughter, commenced this action seeking damages for injuries allegedly
sust ai ned by her daughter when she fell out of her seat in a school
bus owned by defendant Carthage Central School District and operated
by defendant D ane G beau. W agree with plaintiff that Suprenme Court
erred in granting defendants’ notion for summary judgnment di sm ssing
the conplaint. Defendants cannot establish their entitlenent to
sumary judgnent dism ssing the conplaint by pointing to all eged gaps
in plaintiff’s proof (see generally Ocutt v Amrerican Linen Supply
Co., 212 AD2d 979). Even assum ng, arguendo, that defendants net
their initial burden on the notion, we conclude that plaintiff raised
triable issues of fact (see generally Zuckerman v City of New York, 49
NY2d 557, 562). In opposition to the notion, plaintiff submtted,
inter alia, the deposition testinmony of her daughter that the bus was
traveling at an unsafe speed and that the accident occurred when the
bus made a sudden turn at that speed (see D Salvatore v New York City
Tr. Auth., 45 AD3d 402). Further, “[a]lthough there are sone
i nconsi stenci es between the affidavits submtted by plaintiff[] in
opposition to the notion and [the] deposition testinony [of her
daughter], we reject defendant[s’] contention under the circunstances
of this case that those affidavits [and that deposition testinony] are



- 2- 578
CA 11-00017

an attenpt to raise feigned issues of fact . . . Any such
i nconsi stencies present credibility issues to be resolved at trial”
(Dietzen v Aldi Inc. [New York], 57 AD3d 1514, 1514).

Entered: April 29, 2011 Patricia L. Morgan
Clerk of the Court



