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Appeal from an order of the Cayuga County Court (Mark H
Fandrich, A J.), entered May 10, 2010. The order determ ned that
defendant is a level two risk pursuant to the Sex O f ender
Regi strati on Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order determning that he
is alevel tw risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). W reject defendant’s contention that
t he assessnent of 15 points against himunder the risk factor for drug
or al cohol abuse is not supported by the requisite clear and
convi nci ng evidence (see generally 8 168-n [3]; Sex Ofender
Regi stration Act: Ri sk Assessnment Quidelines and Coormentary, at 15
[ 2006]). Defendant’s two prior convictions of driving while ability
i npai red, which arose fromarrests for driving while intoxicated and
were “al cohol -rel ated offenses,” warrant a finding that defendant has
a history of al cohol abuse, despite the fact that those convictions
“predated the underlying offense by several years” (People v Goodw n,
49 AD3d 619, 620, |Iv denied 10 NY3d 713, rearg denied 11 NY3d 761).
Defendant failed to preserve for our review his further contention
that he was inproperly assessed 30 points under the risk factor for
age of the victins based on the fact that some of his victins, i.e.,
children depicted in the child pornography he possessed, were 10 years
ol d or younger (see generally People v Smth, 17 AD3d 1045, |v denied
5 NYy3d 705). Finally, we reject defendant’s contention that County
Court abused its discretion in denying his request for a downward
departure, inasrmuch as defendant failed to present “clear and
convi nci ng evidence of the existence of special circunstances
warranting a downward departure” (People v Marks, 31 AD3d 1142, 1143,
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I v denied 7 Ny3d 715).
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