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Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered July 19, 2006. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a controlled substance
in the third degree and crim nal possession of a controlled substance
in the seventh degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by reducing the period of postrel ease
supervision to a period of three years and as nodified the judgnent is
af fi rmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of, inter alia, crimnal possession
of a controlled substance in the third degree (Penal Law § 220.16 [1])
and, in appeal No. 2, he appeals froma judgnent convicting himupon
his plea of guilty of crimnal possession of a controlled substance in
the third degree (id.). W note at the outset that, although the
Peopl e contend that defendant failed to take an appeal fromthe
judgnment in appeal No. 2, we exercise our discretion in the interest
of justice to treat the pro se notice of appeal in appeal No. 2 as
valid, and we thus conclude that the appeal taken fromthe judgnent
entered upon the guilty plea is properly before us (see CPL 460. 10
[6]; People v Pinckney, 197 AD2d 936).

Def endant contends with respect to appeal No. 1 that he was
illegally stopped and searched and thus that County Court erred in
refusing to suppress the drugs seized fromdefendant. W reject that
contention. A police officer testified at the suppression hearing
that, while he was in an unmarked police vehicle stopped at a traffic
[ight at an intersection, he observed defendant walk to the driver’s
door of a parked vehicle, glance left and right, and place his hand on



9. 461
KA 06- 03762

t he door handle. Defendant then wal ked to the passenger side of the
vehicle, glanced left and right, and returned to the driver’'s side of
the vehicle, again placing his hand on the door handle. After he

gl anced left and right for the third tinme, he then wal ked back to the
passenger side and reached into the vehicle through the open w ndow.
Def endant turned around with his hands in his pockets and began to
wal k away fromthe vehicle. The officer approached defendant and
asked hi mwho owned that vehicle. Defendant initially responded that
he owned the vehicle, but he could produce neither the vehicle

regi stration nor any identification. The officer then ascertained
that the vehicle was actually registered to a woman, whereupon
defendant informed the officer that the vehicle was owned by a friend,
but he could not so nuch as provide even the first nane of that
friend. The officer then searched defendant and found drugs in the
front pocket of his pants.

We agree with the People that the officer had a “ ‘founded
suspicion that crimnal activity [was] afoot’ ” when he approached
def endant and thus that his questioning of defendant was perm ssible
(People v Hol I man, 79 Ny2d 181, 184). Based on defendant’s responses
to those questions, the officer then had probable cause to believe
t hat defendant had commtted a crine (see People v Thurman, 81 AD2d
548, 550). In view of the officer’s authorization to arrest defendant
at that tinme, the officer also was authorized to search defendant’s
person incident to a lawful arrest (see generally People v
Ral ston, 303 AD2d 1014, Iv denied 100 Ny2d 565).

W agree with defendant’s further contention in appeal No. 1 that
the period of five years of postrel ease supervision (PRS) is illegal,
because the maxi mnum period of PRS permtted by statute in this case is
three years (see 8 70.45 [2] [d]). W therefore nodify the judgnent
in appeal No. 1 by reducing the period of PRS to a period of three
years (see People v G bson, 52 AD3d 1227). Contrary to the further
contention of defendant, the sentence as nodified in appeal No. 1 and
the sentence in appeal No. 2 are not unduly harsh or severe. In view
of our determ nation that the sentence in appeal No. 1, as nodifi ed,
is not unduly harsh or severe, we reject defendant’s contention that
the judgnent in appeal No. 2 nust be reversed on the ground that he
pl eaded guilty in appeal No. 2 based on the prom se that the sentence
in appeal No. 2 would run concurrently with the sentence in appeal No.
1 (cf. People v Fuggazzatto, 62 NY2d 862).
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