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Appeal from an order of the Supreme Court, Wyoming County (Mark
H. Dadd, A.J.), entered February 2, 2010 in a breach of contract
action.  The order, insofar as appealed from, denied the cross motion
of defendants for summary judgment.  

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by providing that the cross motion is
denied without prejudice and as modified the order is affirmed without
costs. 

Memorandum:  Supreme Court properly concluded that it was
premature to grant defendants’ cross motion for summary judgment
dismissing the complaint at this stage of the litigation, in view of
the limited discovery that has been conducted (see CPLR 3212 [f];
Sportiello v City of New York, 6 AD3d 421).  We further conclude,
however, that the court should have denied the cross motion without
prejudice (see Hall v Rite Aid Corp., 37 AD3d 1160).  We therefore
modify the order accordingly.
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