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Appeal from a judgnent (denom nated decision and order) of the
Suprene Court, Erie County (John L. Mchalski, A J.), entered Decenber
18, 2009 in a proceeding pursuant to CPLR article 78. The judgnent
granted respondent’s notion for |eave to reargue, and upon rear gunent
adhered to the court’s determ nation granting the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul the determ nation termnating his enploynent as a
correction officer for failure to conplete his probationary period in
a satisfactory manner. Suprene Court granted the petition, annulled
the determ nation, reinstated petitioner in his former position and
awar ded hi m back pay. The court thereafter granted the notion of
respondent to reargue its opposition to the petition and, upon
reargument, the court erred in adhering to its prior decision. W
reverse

We agree with respondent that, at the tinme of his term nation,
petitioner was a probationary enpl oyee who could be termnated “ ‘for
al nost any reason[] or for no reason at all’ ” (Matter of Swinton v
Safir, 93 Ny2d 758, 762-763; see Matter of Taylor v State Univ. of
N. Y., 13 AD3d 1149). Petitioner’s probationary termwas to expire on
Cct ober 29, 2007, but it was extended by 92 days pursuant to 4 NYCRR
4.5 (g). The court, in concluding that petitioner was no | onger a
probati onary enpl oyee on the date he was term nated, cal cul ated the
extensi on using cal endar days rather than workdays. Petitioner,
however, did not challenge respondent’s cal cul ati on of the probation
extension in his petition. Even assum ng, arguendo, that the court
could base its determ nation on a ground not raised in the petition
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(see Matter of Roth v Syracuse Hous. Auth., 270 AD2d 909, |v denied 95
NY2d 756), we conclude that the court erred in calculating the
expiration date of the extended probationary term \Were, as here, a
probationary termis extended pursuant to 4 NYCRR 4.5 (g), the
extension is “one workday for every workday” the enpl oyee has m ssed
(Matter of Beck v Wal ker, 286 AD2d 996, 996; see Matter of Fischer v
Hongi sto, 75 AD2d 973, 974, appeal dism ssed 53 Ny2d 703).

“As a probationary enpl oyee, petitioner had no right to challenge
the term nation by way of a hearing or otherw se, absent a show ng
that he was dism ssed in bad faith or for an inproper or inpermssible
reason” (Swinton, 93 NY2d at 763; Matter of Carroll v New York State
Canal Corp., 51 AD3d 1389; Taylor, 13 AD3d at 1149). Petitioner made
no such showi ng here. |Indeed, he had excessive absenteei sm disobeyed
a direct order to return to work and continued to have absenteei sm
probl ens after being counseled with respect thereto. As respondent
correctly contends, “[c]hronic absenteeismis a sufficient basis for
term nating a probationary enpl oyee” (Matter of Skidnore v Abate, 213
AD2d 259, 260; see Matter of WIllians v Comm ssioner of Of. of Mental
Health of State of N. Y., 259 AD2d 623), as is the refusal to conply
with a direct order (see Carroll, 51 AD3d 1389).
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