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Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered February 24, 2010. The order deni ed
defendants’ notion to vacate the default order and judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endants appeal from an order denying their notion
seeking to vacate a default order and judgnment entered agai nst them
following their failure to oppose plaintiff’s notion for summary
judgment in lieu of conplaint pursuant to CPLR 3213. On a prior
appeal, we affirnmed the default order and judgnent that granted
plaintiff’s notion and ordered defendants to pay a specified anount
due on a prom ssory note executed by defendant David MQuade
Lei bowitz, P.C and personally guaranteed by defendant David McQuade
Lei bowitz (Counsel Fin. Servs., LLCv David McQuade Leibowitz, P.C
67 AD3d 1483). Even assum ng, arguendo, that the default order and
j udgnment may be vacated pursuant to CPLR 5015 (a) (1) despite
def endants’ prior appeal (see Perganon Press v Tietze, 81 AD2d 831, Iv
di sm ssed 54 NY2d 605; Siegel, Practice Commentaries, MKinney' s Cons
Laws of NY, Book 7B, CPLR C5015:6), we conclude that Suprene Court
properly refused to do so inasnmuch as defendants failed to establish a
reasonabl e excuse for their default and a neritorious defense to the
action (see Brehmv Patton, 55 AD3d 1362; cf. WIlcox v U Haul Co., 256
AD2d 973; see generally CPLR 5015 [a] [1]).
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