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IN THE MATTER OF JASON NI EDERVAI ER
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER
TOM OF CONESUS AND STEPHEN MARTUCI O, AS

H GHWAY SUPERI NTENDENT OF THE TOWN OF CONESUS,
RESPONDENTS- APPELLANTS.

JONES AND SKI VI NGTON, GENESEO ( PETER K. SKI VI NGTON OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

STEVEN D. SESSLER, GENESEO, FOR PETI TI ONER- RESPONDENT.

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Li vi ngston County (Thomas M Van Strydonck, J.), dated Septenber 28,
2009 in a proceeding pursuant to CPLR article 78. The judgnment, anong
ot her things, declared Kuder H Il Road a Town hi ghway of Town of
Conesus within the nmeaning of H ghway Law 8 3 (5).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner comrenced this CPLR article 78 proceeding
seeking a determnation that Kuder H Il Road in respondent Town of
Conesus (Town) is a Town highway and that respondent H ghway
Superintendent is required to maintain it. Respondents contended in
their answer, however, that a specified portion of the road is
abandoned and thus is no | onger a highway, and they sought judgnent
directing petitioner, inter alia, to reinburse respondents for the
reasonabl e attorneys fees incurred by themin defending this
proceeding. Followi ng a hearing on the petition, Suprene Court
determ ned that the Town’s certificate of abandonnent for the rel evant
portion of Kuder Hill Road was null and void, and the court further
ordered respondents to repair and otherwi se maintain the road in
accordance with H ghway Law 8§ 140. We affirm

H ghway Law § 205 (1) provides in relevant part that “every
hi ghway that shall not have been travel ed or used as a highway for six
years[] shall cease to be a highway,” and the party asserting that
t here has been an abandonnment has the burden of establishing that
there has in fact been one (see Matter of Shawangunk Hol di ngs v
Superi nt endent of H ghways of Town of Shawangunk, 101 AD2d 905, 907,
appeal dism ssed 63 Ny2d 773; Matter of Flacke v Strack, 98 AD2d 881,
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882). The court’s determ nation on the issue of abandonnent will not
be disturbed unless there is no fair interpretation of the evidence to
support it (see Daetsch v Taber, 149 AD2d 864, 865; MCall v Town of
M ddl ebury, 52 AD2d 736). Here, various witnesses testified at the
hearing on the petition that the road had been regularly “travel ed or
used as a highway” during the six years prior to the filing of the
certificate of abandonnent (8 205 [1]), and thus the court’s

determi nation that respondents failed to prove that the road was
abandoned is supported by the requisite fair interpretation of the
evi dence (see Matter of Faigle v Macunber, 169 AD2d 914; Daetsch, 149
AD2d at 865; Shawangunk Hol di ngs, 101 AD2d at 907).
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