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Appeal from an order of the Famly Court, N agara County (John F
Batt, J.), entered August 13, 2009 in a proceeding pursuant to Famly
Court Act article 6. The order dism ssed the petition to enforce a
post - adopti on contact agreenent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied,
the petition is reinstated, and the natter is remtted to Fam |y
Court, Niagara County, for further proceedings in accordance with the
foll owi ng Menorandum Petitioner, the biological nother of the child
in question, appeals froman order granting the notion of respondents,
the child s adoptive parents, to disnm ss the petition seeking to
enforce a post-adoption contact agreenment (agreenent). That agreenent
was incorporated into the conditional surrender order with respect to
the child. Contrary to the biological nother’'s contention, Famly
Court properly applied principles of contract lawin naking its
determnation. “[I]t is axiomatic that[,] in order to be entitled to
specific performance of a contract, a [petitioner] nust denonstrate
that he [or she] was ready, willing and able to performhis [or her]
obl i gati ons under the contract regardless of the [respondents’]
antici patory breach” (Bainbridge-Wthe Partnership v Niagara Falls
U ban Renewal Agency, 294 AD2d 806, 807, |v denied 98 Ny2d 613,
gquoting Zev v Merman, 134 AD2d 555, 557, affd 73 Ny2d 781). The
agreenent provided that it would be voided if the biological nother
m ssed two visits within any 12-nonth tine period. The biol ogica
not her testified at the hearing on the petition that she m ssed the
June 2008 visit because she was incarcerated and that, although the
adoptive parents ceased visitation after August 2008, she woul d have
m ssed the Decenber 2008 visit as a result of her incarceration in
connection with the same crime for which she was incarcerated in June
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2008. The biological nother therefore failed to denonstrate that she
was ready, willing and able to perform her obligations under the
agreenent (see Dixon v Ml ouf, 70 AD3d 763).

The bi ol ogi cal nother further contends that her absence fromthe
June 2008 visit should be excused because it resulted from an
unantici pated incarceration that nade it inpossible for her to attend
the visit. W reject that contention. The incarceration of the
bi ol ogi cal nother resulted fromher own conduct, and she therefore
remai ned obligated to performunder the agreenment (see AMF, Inc. v
Cattal ani, 77 AD2d 779).

The court erred, however, in failing to determ ne whet her
enforcenent of the agreenment was in the best interests of the child.
A post-adoption contact agreenment incorporated into a witten court
order “may be enforced by any party to the agreenment . . .[, but t]he
court shall not enforce [such an agreenent] unless it finds that the
enforcenent is in the child s best interests” (Donestic Relations Law
8§ 112-b [4]; see Matter of Rebecca O, 46 AD3d 687). Here, the court
di sm ssed the petition with prejudice and thereby enforced the
agreenent by voiding it based on the biological nother’s inability to
conply with the agreenent. The record is insufficient to enable this
Court to nmake the required findings with respect to the best interests
of the child, and we therefore reverse the order, deny the notion,
reinstate the petition and remit the matter to Famly Court for a new
hearing on the best interests of the child (see Matter of Heidi E. , 68
AD3d 1174; see generally 8§ 112-b [4]; Matter of Bradbury v Mnaghan
[ appeal No. 1], 77 AD3d 1424).
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