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JOSEPH B. G LFUS, PLAI NTI FF,
\% MVEMORANDUM AND ORDER

CSX TRANSPORTATI ON, | NC., DEFENDANT.
CSX TRANSPORTATI ON, I NC., THI RD- PARTY
PLAI NTI FF- RESPONDENT,

Vv

CLI FTON SPRI NGS HOSPI TAL, ELI ZABETH
ROVERO, M D., AUBURN MEMORI AL HOSPI TAL,
DAVI D AVNER, M D., KATH TEI XEIRA, MD.,
AND KATH F. TEIXEIRA, MD., P.C.,

THI RD- PARTY DEFENDANTS- APPELLANTS.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (M CHAEL PAUL RI NGAOCD
OF COUNSEL), FOR THI RD- PARTY DEFENDANTS- APPELLANTS AUBURN MEMORI AL
HOSPI TAL AND DAVI D AVNER, M D.

BROWN & TARANTI NO, LLC, BUFFALO ( THOVAS BERNACKI OF COUNSEL), FOR
THI RD- PARTY DEFENDANTS- APPELLANTS CLI FTON SPRI NGS HOSPI TAL AND
ELI ZABETH ROVERO, M D.

MARTI N, GANOTI S, BROWN, MOULD & CURRIE, P.C., DEWTT (BRI AN GARGANO OF
COUNSEL), FOR THI RD- PARTY DEFENDANTS- APPELLANTS KATHI TEI XEI RA, M D.
AND KATH F. TEIXEIRA, MD., P.C

ANSPACH MEEKS ELLENBERGER LLP, BUFFALO (ROBERT M ANSPACH OF COUNSEL),
FOR THI RD- PARTY PLAI NTI FF- RESPONDENT.

Appeal s from an order of the Supreme Court, Cayuga County (Mark
H. Fandrich, A J.), entered April 26, 2010. The order, insofar as
appeal ed from denied the notions of third-party defendants for
sumary judgnent dism ssing the third-party conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed with costs.

Menorandum  Plaintiff comenced this action pursuant to the
Federal Enployers’ Liability Act (45 USC 8§ 51 et seq.) seeking damages
for injuries he sustained during the course of his enploynent wth
defendant-third-party plaintiff, CSX Transportation, Inc. (CSXT).
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Tree linbs and ot her debris had accunul ated on CSXT tracks during an
ice storm and plaintiff sustained fractures to his right |eg when a
tree that he was attenpting to clear fromthe tracks fell on him Ten
days after the accident, plaintiff’s right |eg was anputated above the
knee by a nonparty surgeon at a nonparty hospital. CSXT commenced a
third-party action against the physicians and hospitals that provided
medi cal services to plaintiff during the two days follow ng the
accident. Plaintiff was first seen by Elizabeth Ronmero, M D. at
Clifton Springs Hospital (collectively, Ronero third-party
defendants). As the result of the ice storm however, that hospital
lost its main power and did not have an operating room or surgeon

avai lable to treat plaintiff. Arrangenents were therefore made for
plaintiff to be transferred to Auburn Menorial Hospital, where he was
exam ned by David Avner, MD. (collectively, Avner third-party
defendants). Avner di agnosed conpartnent syndrome and concl uded that
a fasciotony was necessary to treat that condition. He contacted
third-party defendant Kathi Teixeira, MD., the orthopedic surgeon who
was on call. Dr. Teixeira traveled to the hospital, exam ned
plaintiff, assenbled a surgical team and perfornmed the fasciotony.
Fol |l owi ng that procedure, plaintiff was transferred to another
hospital. Hi s | eg devel oped nuscul ar necrosis and was anput at ed.

Suprene Court properly denied the notion of Kathi Teixeira, MD
and Kathi F. Teixeira, MD., P.C. (collectively, Teixeira third-party
def endants) and the cross notion of the Ronmero third-party defendants
seeki ng summary judgment dismssing the third-party conpl ai nt agai nst
them |In addition, we note that CSXT consented to the di sm ssal of
four specific clainms against Dr. Avner, and we conclude that the court
al so properly denied the notion of the Avner third-party defendants
seeki ng summary judgnment dism ssing the remai ning clains against them
Even assum ng, arguendo, that each set of third-party defendants net
its initial burden on the notions and cross notion, we conclude that
CSXT rai sed issues of fact by submtting the affidavit of its nedica
expert (see Brown v Arnot Med. Ctr., = AD3d __ [Cct. 1, 2010];

Sel nensberger v Kal eida Health, 45 AD3d 1435, 1436). “The conflicting
opi nions of the experts for [CSXT] and [third-party] defendant[s] with
respect to causation and [third-party] defendant[s’] all eged
deviation[s] fromthe accepted standard of nedical care present
credibility issues” that preclude sunmary judgnment (Ferlito v Dara,
306 AD2d 874). The Avner third-party defendants contend that CSXT

rai sed new theories of liability for the first tinme in opposition to
their notion and that the court erred in permtting themto do so.
Contrary to the contention of the Avner third-party defendants,
however, CSXT did not in fact raise new theories of liability in
opposition to their notion (see Cannon v Amarante, 19 AD3d 1144).
Contrary to the further contention of the Avner third-party
defendants, they failed to establish as a matter of |aw that Auburn
Menorial Hospital is not vicariously liable for the alleged

mal practice of the Teixeira third-party defendants (see generally
Nobl e v Porter, 188 AD2d 1066) .

Entered: Decenber 30, 2010 Patricia L. Morgan
Clerk of the Court



