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GREECE CENTRAL SCHOOL DI STRI CT, PLAI NTI FF,
\% MVEMORANDUM AND ORDER

TETRA TECH ENG NEERS, ARCH TECTS & LANDSCAPE
ARCHI TECTS, P.C., DO NG BUSI NESS AS THOVAS
ASSCCl ATES ARCHI TECTS & ENG NEERS, FORMERLY
KNOWN AS THOVAS ASSOCI ATES, ARCHI TECTS

& ENG NEERS, P.C., DEFENDANT.

TETRA TECH ENG NEERS, ARCHI TECTS & LANDSCAPE
ARCHI TECTS, P.C., DA NG BUSI NESS AS THOVAS
ASSOCI ATES ARCHI TECTS & ENG NEERS, FORVERLY
KNOWN AS THOVAS ASSOCI ATES, ARCHI TECTS

& ENG NEERS, P.C., TH RD- PARTY

PLAI NTI FF- RESPONDENT,

Vv
CHRI STA CONSTRUCTI ON LLC, THI RD- PARTY

DEFENDANT- APPELLANT,
ET AL., TH RD- PARTY DEFENDANTS.

ERNSTROM & DRESTE, LLP, ROCHESTER ( THEODORE M BAUM OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- APPELLANT.

L’ ABBATE, BALKAN, COLAVI TA & CONTI NI, LLP, GARDEN CI TY (MARI E ANN
HOENI NGS OF COUNSEL), FOR THI RD- PARTY PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (WIIliam
P. Polito, J.), entered Novenber 12, 2009 in an action for
prof essi onal mal practice and breach of contract. The order, anong
ot her things, denied third-party defendant Christa Construction LLC s
notion to dismss third-party plaintiff’s action.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting the notion of third-party
def endant Christa Construction LLC and dism ssing the third-party
conplaint against it, and as nodified the order is affirnmed w thout
costs.

Menorandum Plaintiff comenced this action seeking, inter alia,
damages based on the negligent performance of architectural and
rel ated services by defendant-third-party plaintiff (hereafter,
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def endant) and defendant’s breach of a contract with plaintiff.

Def endant commenced a third-party action alleging, inter alia, that
third-party defendant Christa Construction LLC (Christa) breached its
contract with plaintiff as the construction manager on the project at
i ssue and that defendant is a third-party beneficiary of that
contract. W agree with Christa that Suprenme Court erred in denying
its notion to dismss the third-party conplaint against it, and we
therefore nodify the order accordingly.

Al t hough the contract between Christa and plaintiff required
Christa to performservices for defendant, such as consulting,
provi di ng recomrendati ons on budget matters and revi ewi ng change
requests, it also provided that nothing contained in the contract
“shall create a contractual relationship with or a cause of action in
favor of a third party against either [plaintiff] or [Christa].” That
unanbi guous | anguage is sufficient to negate any intent to pernmt the
contract’s enforcenment by third parties, and thus it cannot be said
t hat defendant was a third-party beneficiary of that contract (see
Adel aide Prods., Inc. v BKN Intl. AG 38 AD3d 221, 226; Laur & Mack
Contr. Co. v DO G enzo, 274 AD2d 960, |v denied in part and di sm ssed
in part 96 Ny2d 895; Nepco Forged Prods. v Consolidated Edi son Co. of
N. Y., 99 AD2d 508). Al so, based on the unanbi guous | anguage of the
contract between Christa and plaintiff, we agree with Christa that
def endant was not in the “functional equivalent of privity” to that
contract (see IMS Engrs.-Architects, P.C. v State of New York, 51 AD3d
1355, 1357, |v denied 11 NY3d 706). In any event, whether defendant
was in the “functional equivalent of privity” to the contract is
irrel evant where, as here, the third-party conplaint fails to assert a
cause of action for negligent m srepresentation (see Ham et at WI I ow
Cr. Dev. Co., LLC v Northeast Land Dev. Corp., 64 AD3d 85, 105, |lv
di sm ssed 13 NY3d 900; Richards Plunbing & Heating Co., Inc. v
Washi ngton Group Intl., Inc., 59 AD3d 311, 312; see generally Ossining
Uni on Free School Dist. v Anderson LaRocca Anderson, 73 Ny2d 417,

424) .

In Iight of our determ nation, we need not address Christa's
remai ni ng contention.

Entered: Novenber 19, 2010 Patricia L. Morgan
Clerk of the Court



