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IN THE MATTER OF NEW YORK STATE DI VI SI ON
OF HUMAN RI GHTS AND LEONARD J. SCARDI NGO,
PETI TI ONERS,

\% MVEMORANDUM AND ORDER

| NDEPENDENT AUTO APPRAI SERS, | NC.

UPSTATE AUTO APPRAI SERS, | NC., DO NG

BUSI NESS AS AUTO CCLLI SI ON APPRAI SERS, AS
SUCCESSOR- | N- | NTEREST, AND GEORGE ORNT,

| NDI VI DUALLY, RESPONDENTS.

CAROCLI NE J. DOWNEY, BRONX (TONI ANN HOLLI FI ELD OF COUNSEL), FOR
PETI TI ONERS

Proceedi ng pursuant to Executive Law 8 298 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnment by order of the Supreme Court, Mnroe County [Ann Marie
Taddeo, J.], dated April 16, 2010) to enforce a determ nation of the
Conmi ssioner of the New York State Division of Human Rights. The
determ nation found, anong other things, that respondent discrim nated
agai nst petitioner Leonard J. Scardino on the basis of age in
violation of the Human Ri ghts Law.

It is hereby ORDERED that the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
vacating the award of conpensatory danages for nental angui sh and
hum liation and as nodified the determ nation is confirmed w thout
costs, and respondents are directed to pay petitioner Leonard J.
Scardi no the sum of $36,607 for |ost wages, with interest at the rate
of 9% per annum comrenci ng Septenber 1, 1989.

Menorandum  Petitioners comrenced this proceedi ng pursuant to
Executive Law 8 298 seeking to enforce the order determ ning that
respondent s discrimnated agai nst petitioner Leonard J. Scardi no based
on his age and awardi ng hi m conpensatory damages for nental anguish
and hum liation and for |ost wages. Petitioners also sought to
enforce the order determ ning that respondents failed to conply with
the prior order. Scardino worked as an apprai ser for respondents and
filed a conplaint with petitioner New York State Division of Human
Rights (SDHR) alleging that he was term nated fromhis job because of
his age. W conclude that the determ nation of the Commi ssioner of
SDHR t hat Scardino was the victimof age discrimnation is supported
by substantial evidence (see generally 8 298; 300 G amatan Ave. AssocC.
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v State Div. of Human Rights, 45 Ny2d 176, 180-182; Matter of New York
State Div. of Human Rights v Adans Sec., Inc., 38 AD3d 1194, 1195).

We further conclude that the award of damages for | ost wages is
reasonably related to the discrimnatory conduct (see Matter of New
York City Tr. Auth. v State Div. of Human Rights, 78 Ny2d 207, 217),
and thus there is no reason to disturb the determ nation of the

Comm ssioner with respect thereto, inasnmuch as the Conm ssioner “may
fashion a renmedy to nmake the victimwhole for injuries suffered as a
result of discrimnatory enploynent practices . . . [and] ‘has broad
powers to adopt neasures [that] he . . . reasonably deens necessary to
redress the injury’ 7 (Matter of Beane v DelLeon, 87 Ny2d 289, 297).

We concl ude, however, that the record does not support an award of
damages for nental anguish and humliation (see generally Matter of

| rogquoi s Nursing Hone, Inc. v New York State Div. of Human Ri ghts, 55
AD3d 1285, 1286, |v denied 12 NY3d 708), and we therefore nodify the
determ nati on accordingly.

Finally, the Comm ssioner’s determ nation after the conpliance
hearing that respondents failed to conply with the order determ ning
that they discrimnated agai nst Scardino is supported by substantia
evi dence (see Matter of New York State Div. of Human Rights v Tripi, 2
AD3d 1360; see generally 300 G amatan Ave. Assoc., 45 Ny2d at 180-
182).

Entered: Novenber 12, 2010 Patricia L. Morgan
Clerk of the Court



