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Appeal from an order of the Famly Court, Oneida County (Janes R
Giffith, J.), entered July 29, 2009 in a proceedi ng pursuant to
Famly Court Act article 4. The order, anong other things, denied
respondent’ s objection to an order of the Support Magi strate which
determ ned that respondent was in wilful violation of his child
support obligation and was not entitled to a nodification of that
obl i gati on.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |l aw by granting the objection in part and
reinstating respondent’s petition and as nodified the order is
affirmed without costs, and the matter is remtted to Fam |y Court,
Onei da County, for further proceedings in accordance with the
foll owi ng Menorandum I n appeal No. 1, respondent father contends
that Famly Court erred in confirm ng the Support Magistrate’ s order
that granted the petition seeking, inter alia, a deternmination that he
willfully failed to pay child support pursuant to the judgnment of
di vorce and di sm ssed the petition of the father seeking a downward
nodi fication of his child support obligation. W note at the outset
that, although the order in appeal No. 1 does not specify that the
Support Magistrate’s order is confirnmed insofar as it dism ssed the
father's petition, Famly Court in its witten decision underlying the
order expressly stated that there was “no basis for disturbing the
[ Support] Magistrate’s decision” in that regard. It is, of course,
wel | established that, where there is a discrepancy between a deci sion
and an order, the decision controls (see Matter of Edward V., 204 AD2d
1060, 1061). W therefore deemthe order in appeal No. 1 to include a
provision that Famly Court confirmed the order of the Support
Magi strate insofar as it dism ssed the father’s petition seeking a
downward nodification in child support, and thereby denied that part
of the father’s objection to the Support Mgistrate’ s order dism ssing
that petition. |In appeal No. 2, the father contends that the court
erred in sentencing himto a jail termbased on his willful failure to
pay child support, as set forth in the order in appeal No. 1.
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Addressing first the order in appeal No. 2, we note that the
father did not seek a stay of the sentence pursuant to Fam |y Court
Act 8 1114 (b). Inasmuch as the sentence expired on January 31, 2010,
we dism ss appeal No. 2 as noot (see Matter of Lewis v Cross, 72 AD3d
1228, 1229; Matter of Leslie v Rodriguez, 303 AD2d 1016; WMatter of
Johnson v Boone, 289 AD2d 938).

Wth respect to the order in appeal No. 1, we agree with the
father that both the Support Magistrate and Fam |y Court applied an
incorrect standard in determ ning that he was not entitled to a
downward nodification of child support. “[Where a judgnent of
di vorce incorporates by reference, but does not nerge with, a
stipulation of settlenent between the parties . . . , the parties to
such agreenent may contractually provide for a support nodification on
a |l esser standard than legally required” (dass v dass, 16 AD3d 120,
120-121; see Matter of Vincent Z. v Domnique K, 62 AD3d 402; Heller
v Heller, 43 AD3d 999, 1000). Here, the parties’ stipulation
specifically provided that the father could seek a downward
nodi fication of child support based upon a showing of his inability to
earn the anmount of incone inputed to himin the stipulation, wthout a
show ng of any change of circunstances. The Support Magistrate
therefore erred in denying the request of the father for a downward
nodi fication of his child support obligation on the ground that he
failed to denonstrate a “substantial and unforeseen change of
circunstances,” and the court erred in denying that part of his
objection to the Support Magistrate' s order insofar as it dism ssed
his petition on that ground. W therefore nodify the order by
granting the objection in part and reinstating the petition of the
father for a downward nodification of his child support obligation,
and we remt the matter to Famly Court, Oneida County, for further
proceedi ngs on that petition, consistent with the terns of the
parties’ stipulation.

We reject the further contention of the father, however, that the
court erred in denying that part of his objection to the Support
Magi strate’s order insofar as it determined that he willfully failed
to pay child support pursuant to the judgnent of divorce. The
adm ssion by the father at the start of the hearing that he had not
paid child support as required by the judgnent of divorce constituted
prima facie evidence of a willful violation of that judgment, and thus
the burden shifted to the father to present some conpetent and
credi bl e evidence justifying his failure to pay child support (see
Matter of Powers v Powers, 86 NY2d 63, 69-70; Matter of Ml donado v
Mal donado, 74 AD3d 971; Lews, 72 AD3d at 1229-1230). W concl ude
that the father failed to neet that burden. Hi s efforts to contact
t he Support Collection Unit (SCU) to arrange paynment of child support
t hrough that office does not rebut the presunption of wllful
viol ation inasmuch as the father did not contact the SCU until after
t he not her comrenced this proceeding alleging that he had willfully
viol ated the judgnent of divorce. Further, the fact that, prior to
entering the judgnment of divorce, Suprenme Court failed to conduct an
inquiry into the father’s ability to earn the anmount inputed to him
pursuant to the parties’ stipulation is insufficient to rebut the
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presunption of willful violation. “ ‘“Stipulations of settlenent are
favored by the courts and a stipulation made on the record in open
court will not be set aside absent a showing that it was the result of
fraud, overreaching, m stake, or duress’ ” (Matter of Abidi v Antohi,
64 AD3d 772, 773; see Matter of Hanlon v Hanlon, 62 AD3d 702, 703;
Cheruvu v Cheruvu, 59 AD3d 876, 878). Here, the parties know ngly and
voluntarily entered into the stipulation providing for child support
after full disclosure of their respective financial situations and
extensi ve negotiations while represented by counsel. W note that the
stipul ation addresses the possibility that the father m ght not be
able to earn the incone inputed to himinasnuch as the terns thereof
permt the father to seek a downward nodification of child support
based on his inability to earn the inputed anount, w thout
denonstrating a change of circunstances. Finally, the father failed
to preserve for our review his contention that petitioner nother’s
summons failed to include the warning required by Fam |y Court Act §
453 (b) (see generally Matter of Yamllette G, 74 AD3d 1066, 1068;
Matter of Shalyse WV, 63 AD3d 1193, 1197, |v denied 13 NY3d 704).

Entered: Novenber 12, 2010 Patricia L. Morgan
Clerk of the Court



