Selected Rules of Professional Conduct (eff. 4/1/09) that Family Court practitioners will find helpful.

From JRD newsletter 12/22/08, published by Gary Solomon, Esqg., Director of Legal Support, Juvenile
Rights Division, NYC

RULE 1.4: COMMUNICATION
(@) A lawyer shall:
(1) promptly inform the client of:

(i) any decision or circumstance with respect to which the client's informed consent, as defined in Rule
1.0(j), is required by these Rules;

(ii) any information required by court rule or other law to be communicated to a client; and
(iii) material developments in the matter including settlement or plea offers.

(2) reasonably consult with the client about the means by which the client's objectives are to be
accomplished;

(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with a client's reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows
that the client expects assistance not permitted by these Rules or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make
informed decisions regarding the representation.

RULE 1.6: CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not knowingly reveal confidential information, as defined in this Rule, or use such
information to the disadvantage of a client or for the advantage of the lawyer or a third person, unless:

(1) the client gives informed consent, as defined in Rule 1.0(j);

(2) the disclosure is impliedly authorized to advance the best interests of the client and is either
reasonable under the circumstances or customary in the professional community; or

(3) the disclosure is permitted by paragraph (b).

"Confidential information" consists of information gained during or relating to the representation of a
client, whatever its source, that is (a) protected by the attorney-client privilege, (b) likely to be
embarrassing or detrimental to the client if disclosed, or (c) information that the client has requested be
kept confidential. "Confidential information” does not ordinarily include (i) a lawyer's legal knowledge
or legal research or (ii) information that is generally known in the local community or in the trade, field
or profession to which the information relates.



(b) A lawyer may reveal or use confidential information to the extent that the lawyer

reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime;

(3) to withdraw a written or oral opinion or representation previously given by the lawyer and reasonably
believed by the lawyer still to be relied upon by a third person, where the lawyer has discovered that the
opinion or representation was based on materially inaccurate information or is being used to further a

crime or fraud;

(4) to secure legal advice about compliance with these Rules or other law by the lawyer, another lawyer
associated with the lawyer's firm or the law firm;

(5) (i) to defend the lawyer or the lawyer's employees and associates against an accusation of wrongful
conduct; or

(i) to establish or collect a fee; or

(6) when permitted or required under these Rules or to comply with other law or court order.

(c) A lawyer shall exercise reasonable care to prevent the lawyer's employees, associates, and others
whose services are utilized by the lawyer from disclosing or using confidential information of a client,
except that a lawyer may reveal the information permitted to be disclosed by paragraph (b) through an
employee.

RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if a reasonable lawyer would
conclude that either:

(1) the representation will involve the lawyer in representing differing interests; or

(2) there is a significant risk that the lawyer's professional judgment on behalf of a client will be
adversely affected by the lawyer's own financial, business, property or other personal interests.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may
represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent
representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client
represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



RULE 1.8: CURRENT CLIENTS: SPECIFIC CONFLICT OF INTEREST RULES

() A lawyer shall not enter into a business transaction with a client if they have differing interests
therein and if the client expects the lawyer to exercise professional judgment therein for the protection of
the client, unless:

(1) the transaction is fair and reasonable to the client and the terms of the transaction are fully disclosed
and transmitted in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the
transaction and the lawyer's role in the transaction, including whether the lawyer is representing the
client in the transaction.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the
client unless the client gives informed consent, except as permitted or

required by these Rules.
(c) A lawyer shall not:

(1) solicit any gift from a client, including a testamentary gift, for the benefit of the lawyer or a person
related to the lawyer; or

(2) prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any
gift, unless the lawyer or other recipient of the gift is related to the client and a reasonable lawyer would
conclude that the transaction is fair and reasonable.

For purposes of this paragraph, related persons include a spouse, child, grandchild, parent,

grandparent or other relative or individual with whom the lawyer or the client maintains a

close, familial relationship.

(d) Prior to conclusion of all aspects of the matter giving rise to the representation or proposed
representation of the client or prospective client, a lawyer shall not negotiate or enter into any

arrangement or understanding with:

(1) a client or a prospective client by which the lawyer acquires an interest in literary or media rights
with respect to the subject matter of the representation or proposed representation; or

(2) any person by which the lawyer transfers or assigns any interest in literary or media rights with
respect to the subject matter of the representation of a client or prospective client.

(e) While representing a client in connection with contemplated or pending litigation, a lawyer shall not
advance or guarantee financial assistance to the client, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be



contingent on the outcome of the matter;

(2) a lawyer representing an indigent or pro bono client may pay court costs and expenses of litigation on
behalf of the client; and

(3) a lawyer, in an action in which an attorney's fee is payable in whole or in part as a percentage of the
recovery in the action, may pay on the lawyer's own account court costs and expenses of litigation. In
such case, the fee paid to the lawyer from the proceeds of the action may include an amount equal to such
costs and expenses incurred.

(F) A lawyer shall not accept compensation for representing a client, or anything of value related to the
lawyer's representation of the client, from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independent professional judgment or with the client-lawyer
relationship; and

(3) the client's confidential information is protected as required by Rule 1.6.

(9) A lawyer who represents two or more clients shall not participate in making an aggregate settlement
of the claims of or against the clients, absent court approval, unless each client gives informed consent in
a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all the
claims involved and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless
that person is advised in writing of the desirability of seeking, and is given a reasonable opportunity to

seek, the advice of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation
the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil matter subject to Rule 1.5(d) or other
law or court rule.

() (1) A lawyer shall not:

(i) as a condition of entering into or continuing any professional representation by the lawyer or the
lawyer's firm, require or demand sexual relations with any person;

(ii) employ coercion, intimidation or undue influence in entering into sexual relations incident to any
professional representation by the lawyer or the lawyer's firm; or

(iii) in domestic relations matters, enter into sexual relations with a client during the course of the



lawyer's representation of the client.

(2) Rule 1.8(j)(1) shall not apply to sexual relations between lawyers and their spouses or to ongoing
consensual sexual relationships that predate the initiation of the client-lawyer relationship.

(K) Where a lawyer in a firm has sexual relations with a client but does not participate in the
representation of that client, the lawyers in the firm shall not be subject to discipline under this Rule
solely because of the occurrence of such sexual relations.

RULE 1.9: DUTIES TO FORMER CLIENTS

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another
person in the same or a substantially related matter in which that person's interests are materially adverse
to the interests of the former client unless the former client gives informed consent, confirmed in writing.

(b) Unless the former client gives informed consent, confirmed in writing, a lawyer shall not knowingly
represent a person in the same or a substantially related matter in which a firm with which the lawyer
formerly was associated had previously represented a client:

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and paragraph (c) that is
material to the matter.

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has
formerly represented a client in a matter shall not thereafter:

(1) use confidential information of the former client protected by Rule 1.6 to the disadvantage of the
former client, except as these Rules would permit or require with respect to a current client or when the
information has become generally known; or

(2) reveal confidential information of the former client protected by Rule 1.6 except as these Rules would
permit or require with respect to a current client.

RULE 1.10: IMPUTATION OF CONFLICTS OF INTEREST

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one
of them practicing alone would be prohibited from doing so by Rule 1.7, 1.8 or 1.9, except as otherwise
provided therein.

(b) When a lawyer has terminated an association with a firm, the firm is prohibited from thereafter
representing a person with interests that the firm knows or reasonably should know are materially
adverse to those of a client represented by the formerly associated lawyer and not currently represented
by the firm if the firm or any lawyer remaining in the firm has information protected by Rule 1.6 or Rule
1.9(c) that is material to the matter.

(c) When a lawyer becomes associated with a firm, the firm may not knowingly represent a client in a
matter that is the same as or substantially related to a matter in which the newly associated lawyer, or a
firm with which that lawyer was associated, formerly represented a client whose interests are materially
adverse to the prospective or current client unless the newly associated lawyer did not acquire any



information protected by Rule 1.6 or Rule 1.9(c) that is material to the current matter.

(d) A disqualification prescribed by this Rule may be waived by the affected client or former client under
the conditions stated in Rule 1.7.

(e) A law firm shall make a written record of its engagements, at or near the time of each new
engagement, and shall implement and maintain a system by which proposed engagements are checked
against current and previous engagements when:

(1) the firm agrees to represent a new client;

(2) the firm agrees to represent an existing client in a new matter;
(3) the firm hires or associates with another lawyer; or

(4) an additional party is named or appears in a pending matter.

(F) Substantial failure to keep records or to implement or maintain a conflict-checking system that
complies with paragraph (e) shall be a violation thereof regardless of whether there is another violation
of these Rules.

(9) Where a violation of paragraph (e) by a law firm is a substantial factor in causing a violation of
paragraph (a) by a lawyer, the law firm, as well as the individual lawyer, shall be responsible for the
violation of paragraph (a).

(h) A lawyer related to another lawyer as parent, child, sibling or spouse shall not represent in any matter
a client whose interests differ from those of another party to the matter who the lawyer knows is
represented by the other lawyer unless the client consents to the representation after full disclosure and
the lawyer concludes that the lawyer can adequately represent the interests of the client.

RULE 1.14: CLIENT WITH DIMINISHED CAPACITY

(a) When a client's capacity to make adequately considered decisions in connection with a representation
is diminished, whether because of minority, mental impairment or for some other reason, the lawyer
shall, as far as reasonably possible, maintain a conventional relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial
physical, financial or other harm unless action is taken and cannot adequately act in the client's own
interest, the lawyer may take reasonably necessary protective action, including consulting with
individuals or entities that have the ability to take action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is protected by Rule
1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under
Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect
the client's interests.

RULE 2.1: ADVISOR

In representing a client, a lawyer shall exercise independent professional judgment and render candid



advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral,
economic, social, psychological, and political factors that may be relevant to the client's situation.

RULE 3.1: NON-MERITORIOUS CLAIMS AND CONTENTIONS

(a) A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there
is a basis in law and fact for doing so that is not frivolous. A lawyer for the defendant in a criminal
proceeding or for the respondent in a proceeding that could result in incarceration may nevertheless so
defend the proceeding as to require that every element of the case be established.

(b) A lawyer's conduct is "frivolous™ for purposes of this Rule if:
(1) the lawyer knowingly advances a claim or defense that is unwarranted under existing law, except that
the lawyer may advance such claim or defense if it can be supported by good faith argument for an

extension, modification, or reversal of existing law;

(2) the conduct has no reasonable purpose other than to delay or prolong the resolution of litigation, in
violation of Rule 3.2, or serves merely to harass or maliciously injure another; or

(3) the lawyer knowingly asserts material factual statements that are false.
RULE 3.2: DELAY OF LITIGATION

In representing a client, a lawyer shall not use means that have no substantial purpose other than to delay
or prolong the proceeding or to cause needless expense.

RULE 3.3: CONDUCT BEFORE A TRIBUNAL
(@) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact
or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal controlling legal authority known to the lawyer to be directly adverse to
the position of the client and not disclosed by opposing counsel; or

(3) offer or use evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness
called by the lawyer has offered material evidence and the lawyer comes to know of its falsity, the lawyer
shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may
refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer
reasonably believes is false.

(b) A lawyer who represents a client before a tribunal and who knows that a person intends to engage, is
engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable
remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) apply even if compliance requires disclosure of
information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer



that will enable the tribunal to make an informed decision, whether or not the facts are adverse.

(e) In presenting a matter to a tribunal, a lawyer shall disclose, unless privileged or irrelevant, the
identities of the clients the lawyer represents and of the persons who employed the lawyer.

(F) In appearing as a lawyer before a tribunal, a lawyer shall not:

(1) fail to comply with known local customs of courtesy or practice of the bar or a particular tribunal
without giving to opposing counsel timely notice of the intent not to comply;

(2) engage in undignified or discourteous conduct;

(3) intentionally or habitually violate any established rule of procedure or of evidence; or

(4) engage in conduct intended to disrupt the tribunal.

RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

(@) (1) suppress any evidence that the lawyer or the client has a legal obligation to reveal or produce;

(2) advise or cause a person to hide or leave the jurisdiction of a tribunal for the purpose of making the
person unavailable as a witness therein;

(3) conceal or knowingly fail to disclose that which the lawyer is required by law to reveal;
(4) knowingly use perjured testimony or false evidence;

(5) participate in the creation or preservation of evidence when the lawyer knows or it is obvious that the
evidence is false; or

(6) knowingly engage in other illegal conduct or conduct contrary to these Rules;
(b) offer an inducement to a witness that is prohibited by law or pay, offer to pay or acquiesce in the
payment of compensation to a witness contingent upon the content of the witness's testimony or the

outcome of the matter. A lawyer may advance, guarantee or acquiesce in the payment of:

(1) reasonable compensation to a witness for the loss of time in attending, testifying, preparing to testify
or otherwise assisting counsel, and reasonable related expenses; or

(2) a reasonable fee for the professional services of an expert witness and reasonable related expenses;
(c) disregard or advise the client to disregard a standing rule of a tribunal or a ruling of a tribunal made in
the course of a proceeding, but the lawyer may take appropriate steps in good faith to test the validity of
such rule or ruling;

(d) in appearing before a tribunal on behalf of a client:

(1) state or allude to any matter that the lawyer does not reasonably believe is relevant or that will not be



supported by admissible evidence;

(2) assert personal knowledge of facts in issue except when testifying as a witness;

(3) assert a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a
civil litigant or the guilt or innocence of an accused but the lawyer may argue, upon analysis of the

evidence, for any position or conclusion with respect to the matters stated herein;

(4) ask any question that the lawyer has no reasonable basis to believe is relevant to the case and that is
intended to degrade a witness or other person; or

(e) present, participate in presenting, or threaten to present criminal charges solely
to obtain an advantage in a civil matter.
RULE 3.7: LAWYER AS WITNESS

(a) A lawyer shall not act as advocate before a tribunal in a matter in which the lawyer is likely to be a
witness on a significant issue of fact unless:

(1) the testimony relates solely to an uncontested issue;
(2) the testimony relates solely to the nature and value of legal services rendered in the matter;
(3) disqualification of the lawyer would work substantial hardship on the client;

(4) the testimony will relate solely to a matter of formality, and there is no reason to believe that
substantial evidence will be offered in opposition to the testimony; or

(5) the testimony is authorized by the tribunal.
(b) A lawyer may not act as advocate before a tribunal in a matter if:

(1) another lawyer in the lawyer's firm is likely to be called as a witness on a significant issue other than
on behalf of the client, and it is apparent that the testimony may be prejudicial to the client; or

(2) the lawyer is precluded from doing so by Rule 1.7 or Rule 1.9.

RULE 3.8: SPECIAL RESPONSIBILITIES OF PROSECUTORS AND OTHER GOVERNMENT
LAWYERS

(a) A prosecutor or other government lawyer shall not institute, cause to be instituted or maintain a
criminal charge when the prosecutor or other government lawyer knows or it is obvious that the charge is
not supported by probable cause.

(b) A prosecutor or other government lawyer in criminal litigation shall make timely disclosure to
counsel for the defendant or to a defendant who has no counsel of the existence of evidence or
information known to the prosecutor or other government lawyer that tends to negate the guilt of the
accused, mitigate the degree of the offense, or reduce the sentence, except when relieved of this
responsibility by a protective order of a tribunal.



RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

(a) In representing a client, a lawyer shall not communicate or cause another to communicate about the
subject of the representation with a party the lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the prior consent of the other lawyer or is authorized to do so by law.

(b) Notwithstanding the prohibitions of paragraph (a), and unless otherwise prohibited by law, a lawyer
may cause a client to communicate with a represented person unless the represented person is not legally
competent, and may counsel the client with respect to those communications, provided the lawyer gives
reasonable advance notice to the represented person's counsel that such communications will be taking
place.

RULE 4.3: COMMUNICATING WITH UNREPRESENTED PERSONS

In communicating on behalf of a client with a person who is not represented by counsel, a lawyer shall
not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know
that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make
reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an
unrepresented person other than the advice to secure counsel if the lawyer knows or reasonably should
know that the interests of such person are or have a reasonable possibility of being in conflict with the
interests of the client.



CUSTODY/ACCESS

Mom and Dad have been married for twenty-five years. They have two
children, Jack, age 19 and Mark, age 8. You’ve been appointed to represent
Mark. The parties have not had an intimate relationship since Mark was born.
Dad has on at least one occasion patronized a prostitute and has viewed
pornography on a family computer. Mom has suffered from a variety of health
problems. Despite her health problems, she has home schooled the children. Jack
Is currently attending a local college as a freshman, and is a parent figure to Mark.
Jack has absolutely no relationship with Dad, and in fact tells you that Dad is a
danger to Mark. Jack cites anger outbursts by Dad and the pornography issue as
reasons Mark should not see Dad. Mark would be in second grade if attending
public school. Both children are extremely close to Mom. Mom and both
children have routinely shared a bedroom.

Mom and Dad have been separated for about two years and have finally
come to court. Mom wants sole custody of Mark with access supervised between
Dad and Mark by herself. Dad is willing to agree to joint custody, primary
residence to Mom so long as he has unsupervised access.

1. Mark articulates to you a desire to live with his mother, continue home
schooling and not see father at all. Are you bound by this desire?

2. Does it make a difference when you discover that Mark tests at a pre-
kindergarten reading level?

The Court orders, over your objection, that Dad and Mark have
unsupervised access twice per week Tuesday and Thursday from after Dad’s work
until the next morning, and alternate weekends from Saturday morning until
Monday morning. Mother and Jack report horrific transfers, and in fact Mother
tape records Mark hanging onto a wall and refusing to go with Dad. However,
you have observed Mark and Dad together, and they have a great time.

The Court also orders, at Dad’s request and over your objection, that Mark
be enrolled in public school.

Mom becomes non-compliant with every court order. She does not send
Mark to school on her access mornings. She also has Mark call your office and
leave long voice mail messages (you can hear her coaching in the background)
that he doesn’t want to go to school, participate in extra-curricular activities or



visit with Dad.

3. Dad moves the Court for primary residence. You believe it is in Mark’s best
interests to live with Dad. Mark wants to live with Mom, but now wants to see
Dad, despite the voice mail messages. Are you bound by the expressed
preference?

The matter is resolved by trial. Sole custody is granted to Dad, Mom has
supervised access. Mother exercises her supervised access. Mark does well in
school, participates in extra-curricular and has a “normal” lifestyle. Mark is now
13 years old. He has been engaging in “acting out” behavior, such as talking back
to Dad and teachers, and becoming secretive. Much to your surprise, Dad has
permitted Jack to have ongoing unsupervised access with your client. Dad has
enrolled Mark in counseling to address these issues. Mom is asked to participate.
Counselor determines that unsupervised access would be appropriate. Mark
really wants to spend more, unsupervised time with Mom. The parties return to
Court and you are re-appointed by the trial judge. It is apparent that Mom has not
changed and that she will continue to undermine Dad’s relationship with Mark.

4. Can you, or should you, attempt to convince the judge to allow unsupervised
access that Mark wants?

5. Does Mark’s age affect the position you take?

Unsupervised access is ordered and is going well. At the same time, Dad is
having some upheavals in his life, which impact your client. Among other things,
Dad has become a “health nut” and has banned all fatty, salty, processed and sweet
foods from Mark’s diet. Mark is chaffing at the restrictions in Dad’s house.
There is also open conflict between Jack and Dad, which Mark witnesses and is
upset by. Although Mark had never expressed reservations about residing with
Dad once ordered by the Court , he starts expressing a wish to reside with Mom
again.

6. Can you, should you advocate a return to Mom’s residence?
7. Could your advocacy of return to Mom’s residence affect Mark’s ongoing

unsupervised access with Mom?  Could it affect his relationship brother Jack?
How do you counsel Mark?



Structured, unsupervised access is ordered between Mark and mom, and her
application for a return of residential custody is denied. Two years later she again
applies for custody and you are re-appointed. Mark is now 15. Although he
continues to do well academically, behavior at home with Dad is increasingly
disrespectful and defiant. Mark non-negotiably wants to live with mother. Dad
resists any changes and in fact believes mother’s and Jack’s influence to be the
cause of the home problems. Dad will not examine his own role in the difficulties
at his home. Although Mom, Dad and Mark continue in counseling, the
counselor takes no position on the current petition.

8. How do you counsel Mark?

9. Given his age and the history, can you advocate what you perceive to be his
best interests?

Over your strong objection the Court orders a suspension of all access.
While your appeal of the decision is pending, Mark confides in you that he and
Mom sneak time together unbeknownst to Dad.

10. How do you manage this information? How do you counsel Mark?
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Michele Brown, Esq.
Chief Attorney for the Child
Children’s Legal Center - Buffalo

Attorneys for Children Update
Syracuse - September 7, 2012



Haley

We have a female thirteen-year-old client, Haley, who is the subject child on a
custody modification case. Four years ago, the parties agreed to joint custody, primary
physical residence with Mom; Dad had three out of every four weekends and every
Wednesday overnight. About six months ago, Haley started cutting herself. Mom
enrolled our client into counseling, took her to the pediatrician and had a conference
with the school counselor. Dad was invited to all these things, but was unable to get
away from work. He called the school counselor and the pediatrician to get an update
from them. The pediatrician spoke to the child and the child admitted she had cut
herself in the past, but she was no longer doing it. The pediatrician recommended
continued counseling and that if Mom or Dad observed more evidence of cutting, a
psychiatric evaluation should occur. The school counselor told both Mom and Dad in an
email that the child was engaged in tumult with her friends, spreading gossip on
facebook and the school was concerned that she was cyber-bullying another girl in her
class. The child’s social worker counselor admitted that she knew Haley was cutting
and did not disclose to the parents because she did not wish to violate her patient’s

confidentiality.

When Mom spoke to Haley about the email from the school guidance counselor,
Haley became very emotional, crying and threatening to kill herself. Haley stated that
she was the one being bullied and she no longer wanted to live. Mom brought Haley to
the hospital and our client again reiterated that she wanted to kill herself. She was

hospitalized. During her hospitalization, Dad suggested that she change schools and



start over with a “fresh start” at the public school in his district. Mom opposed. The
psychiatrist at the hospital made a diagnosis of anxiety disorder and possible
personality disorder. Although she is not yet 18, she has been exhibiting the symptoms
of personality disorder for more than 1 year. Dad has done research and decided that
the child developed personality disorder due to the mother’s parenting style. He has
now filed an Order to Show Cause seeking immediate primary residence, the ability to
enroll her in a new school and the ability to make medical decisions. Mom filed a cross

motion for immediate sole custody.

Our client was interviewed (at Strong hospital) and stated that she hates her
mother, but wants to continue in her current school. She desperately wants to
communicate with her friends, but her Mom has taken away her phone, iPod touch and
computer. She “loves her Dad so much” and he “really cares about her feelings and

emotions” but she can’t go to school at her current school if she moves in with him.

The doctors at the hospital expect her to be hospitalized for at least another week and
would like to conference with the parents about setting up partial hospitalization and
medicine. The return on the Order to Show Cause is set for the day before the medical

conference.

Tanya J. Conley, Esq.
Director of Training and Appeals
Legal Aid Society of Rochester

Attorneys for Children Update
Syracuse - September 7, 2012
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