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1. Preparing For The Interview

e Safety First.

e Assessing the child’s understanding of the purpose of the interviews.
e Explanation of the role of the Attorney For The Child.

e Understanding developmental and psychological factor affecting the

child’s ability to report accurately.

I1I. General Guidelines For Interviewing Children:

Methods
e Direct Interview techniques: The Three Incident Method.
e Indirect Interview method: The use of Projective Techniques.

e Integration of Data from multiple sources: school, pediatrician, police,
CPS.

II1. Interviewing For The Psychological Dynamics

Associated With Fear

e Assessing for the effectsPotency: Severity, Dangerousness, Risk of

Lethality.

e Patterns of Adjustment: Identification with the Aggressor, The
Provocative Child, The Avoidant Child.

e Assessing For Tactics used by the perpetrator of Domestic Violence.



IV. Disordered Attachment

Damage to the Child’s capacity for Basic Trust.

Patterns of Adjustment: Dependency vs. Counter Dependency.

V. The Critical Role of Protective Factors

Interviewing for Protective Factors: child’s willingness to seek help,
capacity of adult victim to protect, prior experiences with helping

adults, access to community resources.

VI. Substituted Judgment

Determining Imminent Danger: Potency, the child’s pattern of
adjustment, protective factors.

Determining the child’s capacity for considered judgment: cognitive
development, effects of fear based thinking, the degree to which the

child’s perceptions have been manipulated.

VII. Discussion

The integration of knowledge, experience and intuition.
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The Court’s Role in
Supporting and Protecting Children
Exposed to Domestic Violence

ark and Sue are fairly typical of the hundreds of self-represented liti-
gants that appear yearly on the family law domestic violence calendiar.
A month before the court date, Mark had come home drunk and was
enraged because, when he tried to call Sue, the line was busy. He entered their
apartment screaming accusations of infidelity. When Sue denied having a boyfriend,
Mark slapped her across the face, causing her to trip over a chair and fall to the
floor. Sitting motionless and terrified at the kitchen table were their two children,
ages 3 and 5. When Mark stormed off to the bedroom, Sue grabbed the crying
children and ran to a neighbor’s apartment, where she called the palice. The police
came, arrested Mark, and interviewed Sue and the traumatized children. Sue got
an emergency protective order and a referral to an agency that would help her get a
restraining order. By the time she got her temporary restraining order, Mark was out
of jail and staying with his mother. Marks mother called Sue, berated her for get-
ting Mark arrested, and demanded that the children come 1o her house to see their
father. Sue informed her mother-in-law that this was not the first time Mark had
hit her. Sue also asked that Mark give her some money for groceries. Marles mother
told Sue she could get sorme money when she brought the children over to visiz.
Before they appeared in front of the judge, Mark and Sue each met scparately
with a_family court mediator. Sue talked about how controlling and violent Mark
could be and complained about how aggressive the children were when they returned
from visits with their father. Sue told the mediator it would be okay for the children
to see their dad, and she knew she wouldn’t get any money unless she allowed visits.
When Mark talked to the mediator, he accused Sue of overreacting and trying to
poison the children against him. Mark wanted joint physical and legal custody.
Because no agreement was reached, the case went before the judge for a decision on
the restraining order and temporary custody. Neither Sue nor the judge knew that the
criminal cowrt had issued a stay-away order that included the children.

Portions of this hypothetical will be familiar to anyone who has encountered
domestic violence cases. The initial reaction is to evaluate the situation from
the perspective of the parents—the batterer and the victim. But what about the
children? What trauma have chey experienced? How do we address the physical

and psychological safety of these children? Should the court system do more to

Hon. Donna J. HiTCHENS
Superior Court of California, County of
San Francisco

Parricia VaN Horn, Pu.D., J.D.

San Francisco General Hospital

“The effects on children of witnessing

domestic violence has been the subject of
a growing and incn:asingh’ Sophis[imted
scientific literature. This article summarizes
thart literature as well as literature describ-
ing the impact of violence on parenting
behavior and factors that have been found
to influence children’s safety with offending
parents. [t describes barriers to the applica-
tion of the lirerature, including twradidonal
attitudes that conflict with the growing
available knowledge about the impact of
vialence on children, inefficient commu-
nication berween departments of the courrt,
laws and policies that sometimes conflict
with the needs of children, and conflict-
ing values about judicial activism. Finally,
the article recommends specific ways that
courts can work together to serve children
and Familics, and policies that protect

children’s interests. W

© 2005 Donna [, Hitchens & Patricia Van Horn



32

JOURNAL OF THE CENTER FOR FAMILIES, CHILDREN & THE COURTS « 2005

understand and protect the best interest of children
who witness domestic violence in the home?

Every day, in cases involving domestic violence,
family law judges and commissioners make deci-
sions that shape the lives of parents and children,
often with only the conflicting testimony of the
parties, unsupported by independent evidence, to
guide them. Many cases involve children who have
witnessed violence between the adults in their lives,
and there is ample evidence that witnessing fam-
ily violence can have a powerful negative impact
on a child, both psychologically and behaviorally.
The family court thus has an opportunity to assume
a legitimate role in breaking the cycle of violence
with every family that comes before it. This article
proposes that it is crucial for courts to advance this
effort, despite the inherent difficulty of these cases,
by intervening to protect children in families experi-
encing violence in the home.

To offer courts concrete assistance in meeting the
challenges posed by these families, the article briefly
reviews some key literature on the impact of witness-
ing domestic violence on children’s development,
on the risk and resilience factors that mediate and
moderate the effects of witnessing violence, on the
impact of violence on parenting behaviors, and on
factors that influence children’s safety with offend-
ing parents. Next the article reviews relevant law on
domestic violence and describes some of the chal-
lenges that courts face in these cases. Finally, it con-
cludes with recommendations informed by law and
literature that can help courts structure procedures
and programs that both comply with the law and
protect children.

WHAT DO WE KNOW ABOUT
CHILDHOOD EXPOSURE TO
DOMESTIC VIOLENCE?

In recent years the scientific literature on the impact
of exposure to violence on children’s development
has become more sophisticated, and there are now
excellent sources that describe developmental threats
and resilience factors common to children from

violent homes.! Studies have found that witnessing
domestic violence has an impact on children’s lives,
whether it is the only major stressor they suffer® or
it compounds the effects of child abuse® or commu-
nity violence.* Although the possible consequences
of exposure to violence are complex, there are some
general principles upon which courts and other sys-
tems that work with families can rely. The next sec-
tions discuss those principles under the following
headings:

m What kinds of problems do children experience?
m Which children are the most vulnerable?

B What are the mechanisms by which violence
affects children?

B What do we know about domestic violence and
parenting?

When a family with domestic violence issues
comes before the court, knowledge of these prin-
ciples can guide a judge’s thinking about whether
referrals for evaluation are needed, what the referral
questions should be, and what orders will best strike
the balance between protecting the children’s right to
have relationships with both parents and guarantee-
ing the safety of the children and the nonoffending
parent.

WHAT KINDS OF PROBLEMS DO
CHILDREN EXPERIENCE?
Studies generally describe children’s problems in
terms of behavior problems or diagnostic categories.
Many studies discuss so-called externalizing behavior
problems in children who witness domestic violence.
In fact these aggressive, destructive behaviors, which
may include bullying, destruction of property, or
assault, are probably the most frequently reported
problems among children of battered women.
Child witnesses also suffer from internalizing prob-
lems (anxiety, withdrawn behaviors, depression, low
self-esteem).®

The most common psychiatric diagnosis that has
been studied in children of battered women is post-
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traumatic stress disorder (PTSD). To be diagnosed
with PTSD, the child must have experienced an event
that was threatening to the life or bodily integrity of
the child or someone else, and the event must have
inspired feelings of fear, helplessness, and horror.”
After the event, the child must develop symptoms of
three different kinds: (1) reexperience of the trauma
(e.g., nightmares, intrusive thoughts of the trauma),
(2) emotional numbing and avoidance (e.g., avoid-
ing reminders of the trauma, amnesia for important
parts of the trauma, being unable to experience some
emotions), and (3) hyperarousal (e.g., difficulty with
sleeping, inability to concentrate, feelings of irrita-
bility, exaggerated startle response).® Children with
symptoms in all three groups meet diagnostic cri-
teria for PTSD.? Studies assessing children living in
domestic violence shelters for posttraumatic stress
disorder have found incidence rates ranging from 13
percent!® to more than 50 percent.'!

The kinds of problems that child witnesses to
domestic violence suffer differ sometimes depending
on the developmental stage of the child. Babies and
very young children can be expected to express their
distress behaviorally: they may develop interruptions
in sleeping or eating, cry more, or lose developmen-
tal skills such as toileting or language. They may also
develop fear of separation or other new fears.'?

Preschool-age children who witness domestic vio-
lence have been shown to perform less well on tests
of verbal intelligence than comparison children who
have not been exposed!? and to be less empathic and
less able to make accurate social inferences than chil-
dren from nonviolent homes.!* These children mis-
read the intentions of others. They may, for example,
interpret a gesture intended as an invitation to play
as threatening and respond with aggression. In their
play with peers, preschoolers exposed to domestic
violence are more likely to express negative feelings,
to play aggressively, to withdraw from others, and to
insult or name-call than nonexposed children.!>

School-age children who witness domestic vio-
lence have more academic difficulties than their peers
from nonviolent homes'® and are also compromised
in their ability to judge right from wrong.!” Adoles-
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cent boys exposed to father-to-mother violence are
more likely than nonexposed peers to run away, to
report suicidal behavior, and to be aggressive with
their mothers.’® In addition, their academic and
social functioning is compromised compared to peers
who have not witnessed domestic violence.'®

Not all child witnesses suffer these consequences.
Two studies assessed behavior problems in children
living in battered women’s shelters. They relied on
self-report from children (who were at least 6 years
of age in one study and 8 years of age in the other)
and on reports from their mothers and found that
26 to 31 percent of the shelter residents were doing
well. Their externalizing and internalizing behaviors
were within normal limits for children their age, and
they had high levels of self-esteem.?® How is it possi-
ble to predict which children will suffer the dramatic
consequences described above and which children
will emerge relatively unscathed from the experience
of witnessing domestic violence? This is the question
that the next section will discuss.?!

WHICH CHILDREN ARE THE

MOST VULNERABLE?

Although results of the studies are not unanimous
on this point, there is a great deal of evidence that
children 5 years old and younger may be dispropor-
tionately exposed to domestic violence?? and that
they may suffer more than older children as a con-
sequence of witnessing it.?> Indeed, one study indi-
cates that children under 4 years of age have more
symptoms of anger and aggression if they witness
threats to their caregiver’s well-being than they do
from any other kind of trauma.?*

In addition to age, several factors predict resilience
in children who witness violence. Some of these are
contextual or relational, and others are internal to
the child. First, it is generally the case that children
do better if they are exposed to one or, at the most,
two major risk factors. When children must cope
with three or more negative factors (e.g., exposure
to violence, parental substance abuse or mental ill-
ness, poverty, or racism), the risk for poor outcome is
multiplied.?> Therefore, children from families with
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multiple problems are especially vulnerable and in
need of protection from the courts. Their coping
capacities are stretched to the limit, and their parents
may be too burdened with their own life difhiculties
to fully appreciate their children’s plight.

Children who are intelligent and who have ecasy
temperaments generally fare better in the face of
risk, as do children with a strong relationship with at
least one parent or a strong relationship with another
adult.?® For children exposed to domestic violence it
is critical, therefore, that at least one strong parent-
child relationship be preserved and protected. As will
be discussed in a later section, one predominant char-
acteristic of batterers is a tendency to undermine the
children’s relationship with the other parent. Courts
should do what they can to prevent this, and one
important way they can do so is to make orders that
support the strongest possible relationship between
the children and the nonoffending parent.

Parental factors have also been linked to children’s
resilience. Parental competence, sound maternal
mental health, low levels of hostility toward chil-
dren, and low levels of psychological aggression in
the household are all associated with children who
have fewer problems.?”

WHAT ARE THE MECHANISMS BY

WHICH VIOLENCE AFFECTS CHILDREN?
Four major theoretical models explain why exposure
to domestic violence has such a profound impact
on children’s behavior and functioning. The first is
physiological; the other three are psychological. It
seems likely that all four interact with each other and
that for any particular child affected by violence each
of these theories may explain a bit of the puzzle.

Neurophysiological Responses: Trauma

Affects the Developing Brain

Children’s brains develop rapidly, especially in the first
three years of life.?® Because the brain develops at
a pace that will never again be equaled, it may be
especially vulnerable to assault from stress. Scientists
now understand that certain hormones secreted by

the body in times of extreme stress are toxic to brain

tissue.?? In fact, one theorist believes that exposure to
traumatic events during the first two years of life per-
manently changes the structure of the brain, enriching
connections in parts of the brain that are devoted
to dealing with emergency, depleting connections in
parts of the brain that are devoted to planning and
regulation of emotion, and destroying cells in areas of
the brain central to memory formation and memory
retrieval.3® But a less deterministic view of the data
is also possible. Many years of research confirm that
traumatized individuals do better with time and treat-
ment, suggesting that there are corrective experiences
that can follow traumatic ones and help the brain
“rewire” and reregulate.’! Nevertheless, well-designed
studies have demonstrated that in both animals and
humans high and continuing levels of stress dysregu-
late the stress hormone system and cause certain por-
tions of the brain to atrophy®? and that these physical
changes are associated with behavioral changes. Overly
stressed animals have been found to be more clingy to
their mothers, more aggressive with their peers, more
prone to behave defensively in situations that others
may not perceive as threatening, less likely to explore,
and less able to concentrate and learn.?* Traumatized
children with stress hormone dysregulation have been
found to have deficits in verbal memory and intel-
ligence,** to have less positive relationships with their
primary caregivers,®® and to pay selective attention to
negative stimulation.?® It is entirely possible that the
aggressive and destructive behaviors, and the cogni-
tive and social deficits that are so frequently observed
in child witnesses of domestic violence, are related to
dysregulations in their central nervous systems that
follow repeated exposure to frightening behavior. This
seems even more likely if the children were very young
when the exposure began. If this is the case, interven-
tion may be needed to help the children reregulate
their systems before their behavior and functioning
can be expected to improve.

Example: Tonys mother was pregnant with him the
first time Tonys father beat her. He continued to hit her
after Tony’s birth, and Tony was almost always nearby
crying when his parents fought. When Tony came for
treatment, he was 3 years old. He had been expelled
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from two different preschools because of his aggres-
sion toward other children and toward the teachers.
In therapy, Tony learned some ways to help himself
feel relaxed and calm. He learned to take deep breaths
and to turn his body into a “wet noodle” when he felr
too excited. More important, his mother learned some
ways to help him. She learned that rubbing his hands
or shoulders could calm him down, and that having
predictable routines helped him feel calmer in general.
As Tony more frequently had experiences of going from
an excited internal state to a calm one, he learned what
it felt like to calm himself and he began to use what he
had learned when he was ar preschool. His aggression
diminished, and he made two friends whom he enjoyed
playing with.

Cognitive-Affective Models: Violence Changes
the Way That Children Think and Feel

If children are exposed to violence between the peo-
ple on whom they depend for protection, that expe-
rience will change the way they view the world.”
Theoretical models that focus on children’s thoughts
and feelings propose that children are motivated by
a wish for emotional security and that their secu-
rity is threatened by hostile, poorly resolved conflict
between their parents. The models propose that chil-
dren, especially if they have been long exposed to
anger, perceive adult anger as aggressive and threat-
ening and cope with this threat by taking action to
end the discord and restore a sense of security.?® The
action may or may not be useful. For example, chil-
dren may show distress when faced with their parents’
arguing and aggression; they may blame themselves
for the argument; they may engage in a fantasy about
how they can stop or prevent future fights; they
may feel guilty for not having been able to stop past
fights. The proponents of these models assert that it
is the less-than-effective means of coping with their
loss of emotional security and their appraisals of
threat and danger that lead to children’s aggressive,
destructive, anxious, and depressed behaviors and to
their other social and relational problems.
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Behavioral Models: Children Learn
What They See

Social learning theory teaches that behavior is
learned by modeling or observational learning: both
children and adults imitate behavior that they see,
particularly if the actor is someone who is appealing
to or has power over the observer, or if the behavior
leads to outcomes that are desirable to the observer.3?
Parents, who provide children’s initial schemas of
relationship behavior, are likely to be particularly
potent models. They are inherently attractive to their
children, especially their young children, who want
nothing more than to please and be like their par-
ents. They have seemingly boundless authority over
their children. When a parent models aggression,
children are very likely to follow the example. Not
only is the parent a powerful model, but children
also see some outcomes of parental aggression as
desirable. They may be simultaneously terrified of the
physical harm that their violent parents cause and
thrilled by and attracted to the amount of power
and control their parents exert. During an incident
of parental violence, when the child is feeling most
weak and vulnerable, power and a sense of control
over the situation are valuable outcomes.

Social learning theory also teaches us that when
children are emotionally aroused—for example,
experiencing anxiety in a novel situation—they are
most likely to rely on information that they previ-
ously learned by modeling.“® A child in a violent
home learns by modeling that aggression is effective
in controlling situations and making people do what
he or she wants them to do. A child who is anxious in
a new situation—for example, approaching a group
of unfamiliar children or starting school—may use
the aggressive behavior learned at home to gain a
sense of mastery over anxiety.

Aggressive behavior is not the only behavior that
children in violent homes learn through modeling.
Children may also model submissive behaviors, par-
ticularly if they see that these may be a way to avoid
getting hurt or to avoid feeling helpless. Neither
aggression nor submission, however, are suitable in
most situations children face, and overreliance on
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these behavioral schemas can lead to the kind of dys-
function noted in many children exposed to domes-
tic violence.

Disordered Attachments: Children
Become Unable to Trust Relationships

According to attachment theory, one of every infant’s
primary developmental tasks is to establish a relation-
ship with a caregiver.#! John Bowlby, author of semi-
nal works explicating attachment theory, envisioned
the attachment relationship as one essential to the sur-
vival of the individual and of the species and asserted
that children are as strongly motivated to seek, and
adult caregivers as strongly motivated to provide, this
bond as they are to seek food. Under his theory, the
attachment system is designed to protect younger,
weaker members of a species in times of stress or
threat. Bowlby asserted that children’s drive for attach-
ment is expected to be activated under conditions in
which children feel (consciously or unconsciously)
that their safety is threatened. He also believed that
when child-rearing conditions or relationships are
threatening, as they would be in a violent family, the
attachment system is in a relatively constant state of
activation, overwhelming other behavioral systems,
such as the urge to explore.#> When children are
inhibited in their exploration, their learning and their
mastery over the environment are also limited, leading
to the cognitive deficits that have been noted in chil-
dren exposed to violence.

Attachment theory, as postulated by Bowlby,
holds that it is essential to a child’s healthy develop-
ment that the child have an attachment to at least
one caregiver whom the child can trust to provide
protection at times of threat or insecurity. To witness
this caregiver being attacked and wounded is a pro-
found assault on the child’s trust. In the moment of
assault, when the child most needs to be close to and
reassured by the caregiver, the caregiver is too hurt,
frightened, and angry to provide for the child.*3
When violent assaults on the caregiver are ongo-
ing, the co-occurrence of intense need and complete
helplessness leads to a chronic state in which the
child feels at a loss to make and maintain satisfy-

ing emotional relationships. When the perpetrator
is also an attachment figure, as is the case when one
parent assaults the other, the child’s mental represen-
tations of who is safe and who is dangerous suffer
an additional profound split between love and fear.
Under these circumstances, children develop pro-
found insecurities and disorganizations in their men-
tal and emotional schemas of relationships. These
kinds of insecurities have been strongly linked with
conduct problems in childhood, of the kind seen in
children exposed to domestic violence.#4

But it would be a distortion of attachment the-
ory to use it to support the position that a victim
of domestic violence is, by virtue of having been
assaulted, somehow endangering children by failing
to uphold the responsibility to protect them. From
the children’s point of view, their security is further
shaken if they are removed from their important
attachment figures. Children have their best chance
to achieve good outcomes after exposure to violence
if they can rely on the presence of a caregiver who
can care for them, help them sort out their mixed
and sometimes confusing feelings, and help restore a
sense of calm. Courts have an important role to play
in ensuring that relationships between victims of
violence and their children are not further disrupted
and in guiding families to the supportive services
that they need.

WHAT DO WE KNOW ABOUT DOMESTIC
VIOLENCE AND PARENTING?

Violence in the relationship between parents is not
limited in its effects on the two adults but has a
direct impact on their children as well. It is well
established empirically that the quality of the rela-
tionship between parents is directly linked both to the
quality of the parent-child relationship and to chil-
dren’s outcomes.*> And in the context of family court,
we must directly confront the reality that violence
does not end when the parents separate. The period
after the separation is often especially dangerous for
both the adult victim and the children.“¢ As perpetrator
parents feel the other parent and the children slip-
ping away from their control, they may escalate their
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violence to regain a sense of control in the situation.
It is also important to realize that abusive parents
may attempt to use the family court as a way to con-
tinue to maintain power and control over the victim
and the children, even after separation. For example,
men who have been alleged to be violent with their
partners are more likely to seek custody of their chil-
dren than are nonviolent men.*”

It is critical to keep these general characteristics
of domestic violence cases in mind as we examine
the parenting behavior of nonoffending parents, the
parenting behavior of offending parents, and the co-
occurrence of domestic violence and violence against
children. Most studies that examine the impact of
domestic violence on parenting have studied families
in which the mother was the nonoffending parent
and the father was the offending parent. There-
fore the following discussion assumes that dynamic
except when a particular study makes a different
assumption.

Parenting Characteristics of Battered Women

It is well established that battered women experience
more parenting stress than do nonbattered women
in comparison groups.®® In spite of this increased
stress, there is relatively little difference between
the actual parenting behaviors of battered and non-
battered women when one considers studies that
rely on observational data as well as self-report. In
one study, battered women and their children were
observed to be involved in conflict more often than
were the comparison women and their children, and
the battered women attended less frequently to their
children’s play. In spite of this diminished atten-
tion, the battered women and their children did turn
to one another and attempt to maintain contact.
They initiated interactions with one another more
frequently than did the comparison mothers and
their children.*® Battered women do, however, see
themselves differently from comparison women. In
one study, battered women reported that they were
less affectionate with their children than comparison
women. This self-report was not borne out in the
observational data, however, which revealed that the

37

women in the two groups were equally affectionate
with their children.>®

One conception about battered women as parents
is that they are more violent with their children than
women who are not victimized by domestic violence.
This commonly held belief has only minimal sup-
port in the literature. One study found that battered
women are more aggressive with their children while
they are in the violent relationship,® but analysis
of follow-up data with these women revealed that
within six months of leaving the violent relationship
their levels of aggression toward their children had
returned to normal.>? Other studies have found no
difference in the level of corporal punishment used
by battered women and comparison women.>? It
appears that most battered women deal with the
stress of violence to themselves without resorting
to physical punishment or other acts of aggression
against their children.

Women’s violence against their partners is an area
that deserves more attention. Indeed, the literature
on the impact of domestic violence on children
can be criticized because it generally does not take
into account the impact of violence perpetrated by
mothers. The few studies that do examine moth-
ers’ violence have one unanimous finding, however:
where mothers have engaged in violent acts against
the father, those violent acts are not associated with
increased behavior problems in children. This is true
whether the children’s behavior problems are mea-
sured by self-report, parent report, or observation.>*

Parenting Characteristics of Violent Men

While mothers’ aggression against fathers has not
been associated with increased child behavior prob-
lems, fathers’ aggression against mothers decidedly
has. As is shown below, both research and clinical
literature report the significant impact of fathers’
aggression on their children, even when the aggres-
sion is not directed at the child, and that fathers who
are aggressive toward their children’s mothers parent
differently from nonaggressive fathers.

In one study that asked battered women and a
comparison group of women from the community
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to report on the parenting behaviors of their husbands,
the battered women reported that their husbands were
more irritable with their children, spanked their chil-
dren more, and were less affectionate with their
children than did the comparison women. The bat-
tered women also reported that they altered their own
parenting behaviors in the presence of their hus-
bands in order to appease them or to control the
children’s behavior and keep the husband from
becoming angry.>> Two studies that rely on observa-
tion of father-child interactions found that fathers
who were violent with their partners were also more
physically and emotionally aggressive in interactions
with their children, that they were more authoritarian,
and that they displayed more negative emotion.>¢
These parenting behaviors were more evident with
boys than they were with girls. In response to their
father’s authoritarian style, the boys became more sub-
missive in their behavior during the study tasks. Boys
living with aggressive fathers made fewer suggestions
and took a less active role in relating to their fathers
than did boys whose fathers were not aggressive.

The clinical literature cites a number of ways in which
the parenting behavior of violent men puts their chil-
dren at risk. Men who are aggressive with their intimate
partners frighten their children with their acts of vio-
lence; they risk undermining mother-child relationships;
they are poor role models; their parenting behaviors
may be alternately rigid/authoritarian and neglectful/
irresponsible.>” Beyond these behaviors, man-to-woman
partner violence is associated with other increased risks
for children: increased risk of abduction by the violent

parent,>®

risk of psychological abuse and manipula-
tion (especially postseparation in connection with vis-
itation),>® increased risk of sexual abuse or physical
abuse,®® and continuing risk of violence in the father’s
new relationship.®!

With all the problems for children attendant to
father-to-mother violence, it is fair to ask whether
continued contact with a violent father is ever in the
best interest of the child. But where contact can be
physically and emotionally safe, it is important for
children to have a continuing relationship with their
fathers. In one study of preschool-age children from

homes with domestic violence, children who had little
contact with their fathers after separation had more
symptoms of anxiety and depression than children
who saw their fathers frequently.®?> The level of vio-
lence in the home was less predictive of children’s
anxiety and depression than the amount of con-
tact they had with their fathers. From an attach-
ment perspective, it is worth maintaining an existing
father-child relationship even in the face of domestic
violence if that can be done safely for the children
and the mother.

Predicting Child Abuse From

Domestic Violence

It is difficult to predict whether a parent who per-
petrates partner violence will become violent with
the children. Some authors suggest that instruments
used to assess the level of danger for a woman can
also be used to assess danger for her children.®?
These authors also point out that generally a bat-
tered woman is the best predictor of how dangerous
a particular violent partner will be, suggesting that
courts give added weight to concerns that battered
women voice about their safety and the safety of
their children.

Even in the absence of formal measures, however,
there are some empirically based factors that can be used
to predict, in families with domestic violence, whether
a parent is likely to abuse a child. One study analyzed
data from a representative sample of the national pop-

ulation and identified the following factors:®*

B Frequency of acts of violence against the spouse or
partner was the strongest predictor of child physi-
cal abuse. For men, each additional act of violence
against the partner increases the odds that he will
physically abuse his children by 12 percent; for
women, each act of physical violence toward her
partner increases the likelihood that she will abuse
her children by 4 percent.

B Male children are more likely to be physically abused.

®m Men and women who sustained corporal punish-
ment as adolescents are more likely to physically
abuse their children.
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Other studies using smaller, nonrepresentative sam-
ples have also found that boys are more often abused
and that frequency and severity of marital violence
are the strongest predictors of child abuse.®

WHAT CAN COURTS DO TO
BETTER SERVE CHILDREN EXPOSED
TO DOMESTIC VIOLENCE?

Our evaluation of the literature to determine its
implications for court practices and judicial decision
making with respect to child custody and placement
reveals several guiding principles. If we are to serve
the best interest of children exposed to domestic
violence, intervention is required and it should be
based on the research. Family court systems need to
identify those families where there is partner abuse;
parents need to be aware of the effects of the violence
on their children; court orders, procedures, and
referrals need to support and strengthen the nonof-
fending, custodial parent; children need to continue
an existing relationship with the offending parent
if it can be done in a safe and meaningful setting;
and therapeutic services need to be available. The
actual implementation of these proposed court prac-
tices requires judicial education, a review of service
delivery systems, and court leadership. Most signifi-
cant, it also requires a reexamination of some of the
assumptions that form the basis of traditional child
custody proceedings in light of what we now know

about domestic violence.

ASSUMPTION: PARENTS WILL
ALWAYS ACT IN THEIR CHILDREN’S

BEST INTEREST

The law requires child custody and visitation deci-
sions to be made based on the best interest of the
child.®® The only significant limitation to this basic
standard is a relatively recent statute that sets forth a
rebuttable presumption that a parent who has per-
petrated domestic violence is not entitled to sole
or joint custody of a child.®” While it does not set
forth a presumption regarding custodial preferences,
another section of the California Family Code does
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list a number of factors that the court should con-
sider. These factors include “[t]he health, safety and
welfare of the child,” any history of domestic vio-
lence or child abuse by a parent, contact between
the child and each parent, and substance abuse.®
If a court orders sole or joint custody to a parent
with a history of perpetrating abuse, the court must
state the reasons for the decision in writing or on
the record,®® unless the parties stipulate to custody
or visitation orders.”® Children are not parties to the
proceedings, and the court receives its awareness of
their needs primarily through the lens of a parent. In
fact, courts assume that parents, even during times
of great conflict and stress, will know what their
children need and will agree to arrangements that
promote the best interest of their children. Media-
tion is required in contested child custody and visi-
tation cases’! for the purpose of assisting parents in
reaching an agreement, ensuring continued contact
with both parents, and avoiding continued conflict
between the parents.”? In general, courts seek to
avoid proceedings on custody and visitation issues
because of the manner in which they escalate paren-

tal conflict and the devastating effects they have on
children.”?

ASSUMPTION: PARENTS COME INTO
COURT WITH EQUAL POWER

Another assumption that guides California’s approach
to child custody proceedings is that parents come
into the judicial system with equal authority, power,
and ability to advocate for themselves and their chil-
dren. Included within this assumption is a belief that
a parent who is a victim of domestic violence will
inform the court of the situation and will be able to

prove it.

ASSUMPTION: DOMESTIC VIOLENCE IS
IRRELEVANT TO CUSTODY INQUIRIES
Judicial officers may be influenced by their own val-
ues regarding parenting and misconceptions about
the dynamics of domestic violence. For example, the
legislative scheme places a high value on frequent
and consistent contact with both parents.”4 With
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this comes an assumption that the parent most will-
ing to provide liberal contact with the other par-
ent is promoting the best interest of the children.”>
Common misconceptions include assumptions that
domestic violence ends when the parents separate,
that it is behavior between adults and not relevant to
custody inquiries, and that mere exposure to domes-
tic violence is not damaging to children.”®

ASSUMPTION: THE ROLE OF THE

COURT IS TO RESOLVE CONFLICTS
FRAMED BY THE PARTIES

The final assumption relevant to this inquiry con-
cerns the role of the court. The assumption is that the
judiciary exists solely to resolve conflicts presented
by those unable to reach their own resolution. It is
the responsibility of the litigants to frame the issues
and present the evidence that will enable a judicial
officer to make a wise and reasoned decision.

FALLACY OF ASSUMPTIONS IN

CASES OF DOMESTIC VIOLENCE

There is nothing inherently wrong with the above
assumptions except that, in the context of domestic
violence, they fail to promote judicial decisions that
serve the best interest of children. One reason is that the
literature revealing the effects of domestic violence on
children is relatively recent, and even mental health
professionals are just beginning to appreciate the
scope of the problem and implications for interven-
tion and treatment.”” And it is unrealistic to expect
parents to understand the damage they perpetuate by
exposing their children to violence within the family
when professionals are just beginning to understand
it. Nor do victims of domestic violence come to court
with power and ability equal to that of the perpetra-
tors. These assumptions do not reflect the dynamics
of domestic violence. By its very nature, domestic vio-
lence is “[o]ne intimate partner’s attempt to control,
dominate, and humiliate the other partner through
a variety of means, including physical, sexual, psy-
chological, financial, and spiritual abuse.””® So fear,
degradation, shame, and economic dependence are
substantial and common impediments to achieving

equal standing in the judicial process.”® As a result,
violence within the parental relationship will often
be unreported or underreported.®® Even where it
is disclosed, a victim may be too traumatized to
present an organized, persuasive case to a trier of
fact. The victim is also more likely to be pressured
into a visitation or custody settlement or minimize
the extent of the violent behavior in order to secure
some level of future safety and security.®! Finally,
there are limits to what mediators and judicial ofh-
cers can do, in isolation, to protect children exposed
to domestic violence. There are, however, strategies
that can be implemented to vastly improve the cur-
rent system.

STRATEGIES TO IMPROVE

COURT HANDLING OF DOMESTIC
VIOLENCE CASES

Every judicial officer making custody and visita-
tion decisions carries an enormous responsibility to,
minimally, do the least amount of damage possible
and, optimally, make decisions that truly serve the
physical, emotional, and intellectual best interests of
the child. This responsibility carries with it the need
to evaluate one’s own biases, values, and assump-
tions about parenting. But there is little training
for the enormity of this role and little encourage-
ment and time for self-evaluation. We now have
the opportunity to utilize the research on children
exposed to domestic violence as a mechanism of
self-reflection and program development that can
enhance our decision making and service to children
and families.

Education and Training

The greatest barrier to providing a judicial system
that addresses the best interest of children who are
exposed to domestic violence is a lack of informa-
tion. It is critical that judicial officers, mediators,
evaluators, family law facilitators, self-help center
staff, and parents receive training with a focus on the
dynamics of domestic violence, its effects on chil-
dren, and interventions that promote future safety
and ameliorate the damage of past exposure. While
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the judicial system is designed to be reactive to the
conflicts presented, a more thorough understanding
of the dynamics and effects of domestic violence can
empower us to become more creative and proactive
in implementing constructive changes in court pro-
cedures and services.

Quite simply, there has been insufficient time for
this new learning to have had a uniform impact on
the education, understanding, and practice of pro-
fessionals, even those specializing in family dynamics
or the children of divorce. The integration of this
new knowledge into the practices of mental health
professionals is as incomplete, and as urgent, as its
integration into the practices of family court practi-
tioners and judges.5?

Success in these efforts requires judicial leadership
and commitment by court staff to better serve these
children and their families. Judicial officers can take
the lead by obtaining relevant training for them-
selves and demanding that court staff and attorneys

also receive training.

Identifying Relevant Family Groupings

Obviously, we cannot serve children exposed to
domestic violence unless they are identified. The
most prevalent means currently available in most
courts is self-reporting by a parent. However, because
domestic violence is significantly underreported,
other procedures should be implemented. Efforts
implemented in San Francisco have resulted in the
identification of more than double the number of
families that self-reported. These efforts included the
following methods:

m Utilizing a confidential questionnaire, distributed
during a mandatory parent orientation held prior
to child custody mediation, that asked parents to
indicate whether certain behaviors had occurred
in the relationship (see Appendix A). When asked
directly whether domestic violence had occurred
in the relationship, many parents responded in the
negative but submitted questionnaire responses
indicating significant threats, controlling behav-
jors, slapping, and other violent acts. With this
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knowledge, mediators were better able to struc-
ture the mediation to protect the victimized par-
ent, educate the parents about the effects of the
violence on their children, facilitate a custody and
visitation plan that was child-focused, and make

appropriate service referrals.

m Working in collaboration with community and
public agencies to change police response to
domestic violence incidents where children were
present. This included changing police reporting
procedures to include the names and ages of all
children who were present in the residence where
the violence occurred. This change in procedure
provided a means by which information regarding
the children could come to the attention of both the

criminal and family law departments.

B Requesting those who provide assistance to self-
represented litigants, both court-based and com-
munity providers, to include the names and ages of
children on applications for temporary restraining
orders. This procedure provided information to
both the judicial officer and mediator that assisted
in appropriate procedures, inquiry, court orders,
and referrals.

Evaluating and Restructuring

Court Procedures

There is no specific set of procedures appropriate
for all courts to address children’s issues in domes-
tic violence cases. Courts vary enormously in the
size and structure of their family law departments.
Significant differences result depending on whether
a county has a confidential mediation program or
one where mediators provide specific information
and recommendations to the judicial officer. What is
important is an individualized evaluation of whether
the procedures and programs within a given court
address the needs of children exposed to domestic
violence. To do this effectively, the court must also
address the safety and needs of the nonoffending,
custodial parent. The following questions are key in

conducting such an evaluation:
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m s the court adequately identifying those fami-
lies where children are being exposed to domestic

violence?

m If the court offers parenting programs or parent
orientation sessions, does the curriculum include
information on the effects of domestic violence
on children?

m Are judicial officers, mediators, evaluators, and
other staff adequately trained in domestic violence
issues, including its effect on children? Are they
aware of resources available in the community such
as supervised visitation, batterers’ intervention, vic-

tim support, and child therapy programs?

B Are court calendars structured to minimize the
number of required appearances and the potential
for further conflict and violence? For example, are
parents able to come to court at different times
for orientation, mediation, child support orders,
and custody/visitation hearings?

B Are courts able to identify other proceedings
involving the same family? Is there a protocol or
local rule of court enabling the criminal and fam-

ily law courts to share information?

On the specific issue of other proceedings involv-
ing the same family, it is not unusual for families to
have a variety of matters pending at the same time
or in close proximity, such as a criminal domestic
violence case, a child support matter, and a custody
dispute. There may even be conflicting orders issued
because judicial officers are not aware of a preexist-
ing order. A criminal court may issue a stay-away
order of which the judicial officer in family court has
no knowledge. The family law judicial officer may
issue an order allowing the defendant supervised
visitation in violation of a previously issued stay-
away order. California law expects judicial officers
to have access to existing restraining orders.®> How-
ever, most courts do not have computer systems that
easily provide such information from within their
own counties, much less access to orders from other

counties. The California Rules of Court require

each county to develop a local rule of court to
establish a protocol for the sharing of informa-
tion between the criminal and family law divisions
regarding domestic violence orders.?* (See Appendix
B for an example of a local rule.) Establishing such
a protocol is especially important for children who
have been witnesses to domestic violence. While the
criminal justice system may have domestic violence
advocates available to assist the nonoffending par-
ent, they generally lack the expertise or awareness of
resources to address the needs of the children. The
family law division is better positioned to address
those needs but cannot do so unless an appropriate
protocol is developed for referrals from the crim-
inal division and permission to modify stay-away
orders.®

Identifying Community Resources

A critical task in the process of improving service to
children exposed to domestic violence is to identify
services, both public and private, available within
the community. Because information regarding the
trauma suffered by children exposed to domestic
violence, as well as successful interventions to ame-
liorate those effects, is relatively new, the available
services must also be assessed for their expertise in
working with these children and their families.®¢ The
identification and assessment of such services inform
the court for the purpose of making appropriate
referrals and court orders.®” Some relevant inquiries

include the following:

B Is a supervised visitation program available? If
so, how closely monitored are the interactions
between the offending parent and the child?
Because it is common for offending parents to use
the children in ongoing conflict and to disparage
and blame the nonoffending parent, it is impor-
tant for the judicial officer to understand the level
of service provided before ordering supervised vis-
its between a child and an offending parent.®®
This, of course, assumes that any visitation is safe
and appropriate. Interventions, such as supervised

or therapeutic visitation, can be effective but are
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not always safe. For example, if there is sexual
abuse in the family, an intervention to enhance
the parent-child relationship should not be used
because it may make the child more trusting of
and vulnerable to a predator.®? In cases involv-
ing family violence, a small number of perpetra-
tors will be psychopathic and outside the reach
of treatment.”® Courts should heed the advice of
service providers and not insist on interventions
that involve the offending parent and the child in
treatment together in these cases because to do so
will increase the risk to the child.

m Are batterers’ intervention programs available?
If so, do they cover the effects of domestic vio-
lence on the children and cover parenting with-
out violence? Do they provide regular reports to
the court regarding a parent’s participation? This
information assists the court in understanding
what to expect from such a program and may be
helpful in determining when, if at all, supervised
visitation can be implemented.

B Are parenting programs available? If so, does the
curriculum include information on domestic vio-
lence, its impact on children, and strategies to
assist children who have been exposed to such
violence? Again, this information is valuable to a
judicial officer in determining appropriate refer-
rals or court orders.

B s there an individual professional or organization
available with the expertise to assess the needs of
the family members? Obviously, not all domestic
violence situations are the same, nor do all family
members need the same interventions. The extent
and duration of the violence, the offending par-
ent’s amenability to treatment, whether there has
been child abuse, the resilience of the child, and
the coping and parenting abilities of the nonof-
fending parent are some of the characteristics that
should be considered in developing a visitation or
treatment plan.®!

m Are there victim advocacy and mental health pro-
grams available to work with the nonoffending
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parent and child? As the literature indicates, a par-
ent who has been a victim of domestic violence is
likely to be experiencing a high level of fear and
stress that impedes his or her ability to be attuned
to the child’s needs and respond appropriately to
behaviors that indicate distress. Support for the
nonoffending parent and assistance in developing
parenting skills specifically directed at interacting
with a traumatized child are essential to enabling
the child to develop the emotional, behavioral,
and cognitive resources necessary to healthy devel-
opment and relationships.

Court and Community Collaborations

Our judicial system has gained considerable experi-
ence in developing collaborations with other agen-
cies with the goal of achieving more lasting and
positive outcomes for litigants and criminal defen-
dants. Developing such collaborations to assist the
courts in providing better service to child witnesses
of domestic violence will result in improved judicial
decisions and healthier children. People from public
agencies, academia, advocacy groups, and commu-
nity service organizations are extremely receptive to
working with the judiciary on efforts to improve
service delivery. As observed by FitzGerald et al.,
“[jludges can set expectations, rally the community
and others around the creation of needed services, and
bring collaborations together....”* Collaborative part-
ners can be especially helpful in providing education
programs for court staff and service providers, iden-
tifying and assessing currently available resources,
identifying gaps in available services, and work-
ing together to develop new programs responsive
to the needs of children from violent homes. For
example, groups providing child and family therapy,
supervised visitation, domestic violence advocacy,
batterer intervention, parent education, and public
health services can offer important perspectives on
the effects of violence within the home and are likely
to have great interest in working with the court on

intervention strategies.
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NOTES

CONCLUSION

Much has been written about adult domestic violence
victims and the need for the courts to be informed
and responsive. As a result, legislation, court rules,
mediation procedures, and judicial education have
focused on the court’s role in protecting and serving
domestic violence victims. We now possess informa-
tion that assists our understanding of the degree to
which children who witness domestic violence are
also victims. It provides us with the opportunity to
engage the judiciary in services and procedures that
address the best interest of the children whose future
is dramatically affected by our decisions.
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CONFIDENTIAL SCREENING FORM FOR FAMILY COURT SERVICES

Please fill out this questionnaire. This information will remain confidential with Family Court Services. Thank you.

NAME: DATE:
CHILDREN AND AGES:
Are you and the other parent residing together? Date of separation if applicable:

1) Has the other parent ever been responsible for any incidents of violence against you? Have you ever
experienced any of the following by the other parent? (Circle any letter that applies.)

a) Yelling/name calling g) Choking, strangling, smothering

b) Threats h) Threats to use a gun, knife or other weapon
c¢) Breaking, throwing things i) Use of guns, knives or other weapons

d) Hurting pets j) Forced sex

e) Pushing, shoving k) Other:

f) Slapping, hitting, kicking, biting

2) Have you ever received bruises or scrapes during these incidents?

3) Have you ever received other injuries from these incidents?

4) When was the most recent incident?

5) Have the children ever witnessed these incidents?

6) Were Child Protective Service Reports made?

7) Were the police called? Were police reports made?

8) Were there arrests or convictions?

9) Were medical reports made?

10) Does the other parent possess weapons at this time?

11) Is there currently a restraining order against either parent?

Expiration date of the current order:

12) Has there ever been a restraining order against the other parent?

When?

13) Do you think that you have problems with drugs or alcohol?

Does the other parent have problems with drugs or alcohol?

14) Are you afraid of the other parent?

15) Do you have a plan to protect yourself and/or your children?

Pursuant to Family Code section 6303, the party protected by a restraining order has the right to have a support
person with him or her during mediation.

Pursuant to Family Code section 3181, where there has been a history of domestic violence or where a
protective order is in effect, at the request of the person alleging domestic violence in a written declaration
under penalty of perjury, or at the request of the person protected by the order, the mediator shall meet with the
parties separately and at separate times.

© 2005 Superior Court of California, County of San Francisco
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APPENDIX B

This local rule is adopted in compliance with rule 5.500 of the California Rules of Court,
requiring a court communication protocol for domestic violence and child custody orders.

COURT COMMUNICATION PROTOCOL FOR
DOMESTIC VIOLENCE AND CHILD CUSTODY ORDERS

Modifications of Criminal Protective Orders
Referrals from Criminal to Unified Family Court
Procedures in Juvenile and Probate Courts

I. Statement of Principles and Goals

A. This protocol is adopted to reflect the joint goals of protecting all victims of domestic violence

and promoting the best interests of children. Exposure to violence within the home and between
parents can result in long term emotional and behavioral damage to minor children. Severing

all contact between an offending parent and the children may exacerbate the harm and not be

in the best interests of the children or family unit. The Unified Family Court has programs and
services, such as supervised visitation and parenting education programs, that enable children

to have visitation with an offending parent in a safe and constructive setting. At the discretion of
the judge presiding over a domestic violence criminal case, a referral can be made to the Unified
Family Court, giving the latter court the authority to modify a criminal protective order as to minor
children.

. This protocol recognizes the statutory preference given to criminal protective orders. Such orders

will not be modified by the Unified Family Court unless specifically authorized by the judge in the
criminal proceeding.

. A plea or conviction of domestic violence in the Criminal Division triggers the presumption

regarding physical and legal custody set forth in Family Code section 3044.

. Services and programs are available through the Unified Family Court to provide and facilitate safe

parent-child contact and assist people in providing violence-free parenting to their children.

. Courts hearing cases involving child custody and visitation will take every action practicable to

ensure that they are aware of the existence of any protective orders involving the parties to the
action currently before them.

II. Procedure in Criminal Court

A. When the Criminal Court does or has issued a protective order covering the minor children of the

defendant:
1. The Court may, at the judge’s discretion:

a. Allow the protective order, as to the minor children, to be modified by the Unified Family
Court;

b. MAIL a copy of its order to the Unified Family Court case manager. A copy of the order
shall be given to the defendant and the victim by the Criminal Court;
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c. Advise the defendant and victim that the Unified Family Court may be able to provide
services that will assist them in meeting the needs of their children in a safe and supportive
way and advise the defendant and victim of the right to seek visitation through the Unified
Family Court; and

d. Provide the defendant with the Judicial/Information letter, which shall inform the defendant
that the protective order, with respect to the minor children, will not be modified unless he
or she files a motion and participates in all programs required by the Unified Family Court.
The Information letter will also advise defendant that the Unified Family Court will be
informed of all court dates in the criminal department and any violations of the protective
order or other probation conditions.

The District Attorney’s Office will:
a. Provide the victim with the Information letter; and

b. Advise the victim of the right to seek a restraining order, child support and supervised
visitation through the Unified Family Court.

Upon receipt of the Unified Family Court orders, the Criminal Court shall either give the order
to the appropriate department (if there is a future date) or place the order in the case file (if the
case has been adjudicated).

B. At Other Hearings: The Criminal Court will inform the Unified Family Court of any changes in
court orders or violations of probation.

III.Procedure in Unified Family Court
A. The Court will:

L.
2.

4.

Set all cases referred from the Criminal Court on the Domestic Violence Calendar;

Include the criminal case number as a cross-reference on all orders that result in a modification
of the criminal protective order;

Specify the fact, on any Visitation Order, that the criminal protective order is being modified
and have the order registered on the CLETS network; and

Schedule periodic appearances for progress reports.

B. Family Court Services will:

L.
2.

Provide a parent orientation program specific to domestic violence issues;

Provide mediation services to the parents in conformance with safe practices in domestic
violence cases; and

Provide a referral to a Parenting Without Violence education program that highlights the effects
of domestic violence on children.

C. The Unified Family Court case manager will:

1.

Track Unified Family Court hearings involving custody and visitation issues and
cross-reference orders from both the Criminal Court and Unified Family Court;

Send a copy of Unified Family Court orders to the Adult Probation Department and to the
Criminal Court; and
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3. Assist both parents in accessing the following services when ordered by the Court:

Parent Orientation

ISEE

Mediation

Supervised Visitation

& o

Parent Education

e. Child Trauma Project

f. SafeStart

g. Family Law Facilitator (when there are child support issues).
D. The Self-Help Center will:

1. Provide legal assistance to both defendant and/or victim, to properly place the matter on
calendar; and

2. Include a copy of the protective order from the criminal proceedings in the motion with all
requests to modify a criminal protective order.

IV.Procedure in Juvenile Dependency Court
A. The San Francisco Department of Human Services:

1. Will perform a search for criminal and civil court protective orders involving a prospective

custodian when filing a dependency petition and recommending a minor’s change of custody to
that person; and

2. Must not place a minor with a prospective custodian who is restrained by a protective order, but
must inform the Dependency Court of the existence and terms of the protective order.

V. Procedure in Juvenile Delinquency Court
A. The San Francisco Juvenile Probation Department:

1. Will perform a search for criminal and civil court protective orders involving a prospective
custodian other than the minor’s regular legal custodian before releasing a minor to that person; and

2. Must not release a minor to a prospective custodian who is restrained by a protective order, but
must inform the Delinquency Court of the existence and terms of the protective order.

V1. Procedure in Probate Court

The Probate Court will cross-check petitions for probate guardianship for cases in juvenile and
family court. The Probate Court will also search for criminal and civil protective orders involving the
proposed guardian and other adults living in the proposed guardian’s household.




