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WOMAN WOMAN 
BATTERING: from BATTERING: from 
Domestic Violence Domestic Violence 
to Coercive Controlto Coercive Controlto Coercive Controlto Coercive Control

Evan StarkEvan Stark

Myths about DV and CAMyths about DV and CA

Children exposed to domestic violence are typically in a situation that requires  an Children exposed to domestic violence are typically in a situation that requires  an 
emergency responseemergency responseg y pg y p

We can protect the child even if the mother remains unsafeWe can protect the child even if the mother remains unsafe

Mothers who stay with an abuser are not providing safetyMothers who stay with an abuser are not providing safety

Violence is the essence of partner abuse and poses the greatest threat to childrenViolence is the essence of partner abuse and poses the greatest threat to children
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New KnowledgeNew Knowledge

Huge gap exists between what battered women Huge gap exists between what battered women 
experience and how we understand and respond experience and how we understand and respond 
to this experienceto this experienceto this experienceto this experience
Typology of abuseTypology of abuse
Most important risk factors do not involve Most important risk factors do not involve 
frequency or severity of violencefrequency or severity of violence

Model vs. RealityModel vs. Reality

Incident specificIncident specific
Injury focusedInjury focused
Violence basedViolence based
Victim witnessVictim witness

“Ongoing”“Ongoing”
Cumulative effectCumulative effect
Multiple tacticsMultiple tactics
Witness intimidationWitness intimidationVictim witnessVictim witness Witness intimidationWitness intimidation

Typology of forceTypology of force

FightsFights

DOMESTIC ASSAULT (20% DOMESTIC ASSAULT (20% --40%)40%)

COERCIVE CONTROL (60%COERCIVE CONTROL (60%-- 80%)80%)
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Dynamics of Dynamics of 
Coercive ControlCoercive Control

Assault

Intimidation

10

Isolation

Control

Woman battering is the Woman battering is the 
single most common single most common 

context in which child context in which child 
abuse occursabuse occurs

If we start with battering….If we start with battering….

Population Studies:Population Studies: 77% of children 77% of children 
in highest violence families had been in highest violence families had been 
abused (NFVS)abused (NFVS)( )( )

Shelter studiesShelter studies –– 4040--70% report child 70% report child 
involvementinvolvement
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Start with Child AbuseStart with Child Abuse
45%45%--50% of mothers of Abused Children 50% of mothers of Abused Children 
are battered women (Stark & Flitcraft)are battered women (Stark & Flitcraft)

50% abused by father; 35% by mother50% abused by father; 35% by mother

If mother is battered, father 3x more likely If mother is battered, father 3x more likely 
to abuse child than if notto abuse child than if not

Who commits child abuse?Who commits child abuse?

Reported child welfare casesReported child welfare cases: men : men 
2020--55% (NCCAN; Am. Humane 55% (NCCAN; Am. Humane 
Society)Society)y)y)

When men are presentWhen men are present: 2/3rds of : 2/3rds of 
reported incidents (Gil)reported incidents (Gil)

the dead mother

edvard munch
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Child ExposureChild Exposure

NVAWS: NVAWS: 40.2% in US exposed as children40.2% in US exposed as children
CVAWS: CVAWS: 33.2% in Canada33.2% in Canada
Singapore:Singapore: 17% reported exposure as child17% reported exposure as child
E ti tE ti t f 10% 20% llf 10% 20% llEstimates:Estimates: range from 10% to 20% annually, range from 10% to 20% annually, 
resulting in 7 to 14 million children exposed each year resulting in 7 to 14 million children exposed each year 
(Carlson, 2000)(Carlson, 2000)

Children’s exposureChildren’s exposure

VisualVisual -- as “eyewitness”as “eyewitness”

AudioAudio -- hearing the violencehearing the violence

Tool of PerpetratorTool of Perpetrator -- used in eventused in event

AftermathAftermath -- the impact of violencethe impact of violence

‘Child abuse as tangential spouse abuse”‘Child abuse as tangential spouse abuse”

What children knowWhat children know

Studies indicate children are exposed: Studies indicate children are exposed: 
100% in same or adjacent room (Hughes, 1988)100% in same or adjacent room (Hughes, 1988)
81.3% of 1,799 incidents had children present81.3% of 1,799 incidents had children present81.3% of 1,799 incidents had children present 81.3% of 1,799 incidents had children present 
(Leighton, 1989)(Leighton, 1989)
21% of children reported witnessing despite 21% of children reported witnessing despite 
contrary report by one or both  parents (O’Brien contrary report by one or both  parents (O’Brien 
et al., 1994)et al., 1994)
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Children are involvedChildren are involved

Nine times more likely to intervene (Adamson & Nine times more likely to intervene (Adamson & 
Thompson, 1988).Thompson, 1988).
One to 2.5 year olds respond with negative One to 2.5 year olds respond with negative 
emotions and intervention (Cummings et al. emotions and intervention (Cummings et al. ( g( g
1981, 1989).1981, 1989).
Children actively involve, distract parents or Children actively involve, distract parents or 
distance themselves (Garcia O’Hearn et al, 1997, distance themselves (Garcia O’Hearn et al, 1997, 
Peled, 1998).Peled, 1998).

Dynamics of Child Abuse + DVDynamics of Child Abuse + DV

Direct assaultDirect assault
Indirect effectsIndirect effects
WitnessingWitnessing
NeglectNeglect
Tangential spouse abuseTangential spouse abuse

“My mom was lying on the floor and my dad was jumping 
on her head and kicking her in the back. Me and my 
brother were trying to stop him.” “Jennifer”, age 11
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I hide under my bed when daddy hits mommy. I am scared.
- “Jonathan”, age 5

Indirect EffectsIndirect Effects

Function of mother’s problems: divorce, homelessness, Function of mother’s problems: divorce, homelessness, 
HIV, substance use, etc. (often secondary consequences HIV, substance use, etc. (often secondary consequences 
of abuse)of abuse)
Trauma of separation due to these problemsTrauma of separation due to these problemsp pp p
Compromised caretaking due to fear, depression or Compromised caretaking due to fear, depression or 
appropriation of resourcesappropriation of resources
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Health ConsequencesHealth Consequences

Alcohol AbuseAlcohol Abuse
Drug AbuseDrug Abuse
Suicide AttemptsSuicide Attempts
Mental IllnessMental Illness
Child AbuseChild Abuse
HomelessnessHomelessness

Consequences for childrenConsequences for children

injuryinjury
psychological problemspsychological problems
behavioral problemsbehavioral problems
neglectneglect
modelingmodeling

witnessingwitnessing

Reduced social competenceReduced social competence
Depression & anxietyDepression & anxiety
Helplessness, powerlessness, angerHelplessness, powerlessness, anger
Low esteem in girlsLow esteem in girls
Aggression in boy and girlsAggression in boy and girls
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DEVELOPMENTAL ISSUESDEVELOPMENTAL ISSUES

Preschool: fear, confusion, clinging, constant Preschool: fear, confusion, clinging, constant 
vigilancevigilance
Elementary school: somatic problems, sleep Elementary school: somatic problems, sleep 
disorders fail re to thrive bed wettingdisorders fail re to thrive bed wettingdisorders, failure to thrive, bed wettingdisorders, failure to thrive, bed wetting
Adolescents: runaways, substance use, sexual Adolescents: runaways, substance use, sexual 
acting outacting out

DV and Young ChildrenDV and Young Children

The importance of:The importance of:
Secure attachmentsSecure attachments
Learning selfLearning self--regulation regulation gg gg
Learning social and peer relationsLearning social and peer relations

(Gewirtz & Edleson, in press)(Gewirtz & Edleson, in press)

“Effects” of Exposure“Effects” of Exposure

Almost 100 studies availableAlmost 100 studies available
About 1/3 separated abused from witnessesAbout 1/3 separated abused from witnesses
Generally show:Generally show:

Behavioral and emotional problemsBehavioral and emotional problems
Cognitive functioning problemsCognitive functioning problems
LongerLonger--term problemsterm problems

http://www.vawnet.orghttp://www.vawnet.org
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LongerLonger--Term ProblemsTerm Problems

Adult problems of:Adult problems of:
DepressionDepression
TraumaTrauma--related symptoms related symptoms 
Low selfLow self--esteemesteemLow selfLow self--esteem esteem 
More distressMore distress
Lower social adjustmentLower social adjustment

Other Exposures with Other Exposures with 
similar “effects”similar “effects”

Parental alcohol/drug abuseParental alcohol/drug abuse
DivorceDivorceDivorceDivorce
Violent media and video gamesViolent media and video games
School and neighborhood violence School and neighborhood violence 
exposureexposure

Woman’s ResiliencyWoman’s Resiliency

“Ordinary magic”“Ordinary magic”–– competence in the competence in the 
face of adversityface of adversityyy
Mothering through domestic violenceMothering through domestic violence
98% Emotionally available to children98% Emotionally available to children
9l%  …..Appropriate Discipline9l%  …..Appropriate Discipline
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ABUSE vs. NEGLECTABUSE vs. NEGLECT

Battered MotherBattered Mother
Few Problems in Few Problems in 
ChildhoodChildhood

Not BatteredNot Battered
MultiMulti--Problem Problem 
ChildhoodChildhoodChildhoodChildhood

Few Secondary Few Secondary 
ProblemsProblems

ChildhoodChildhood
“Overwhelmed” “Overwhelmed” 
with problemswith problems

Child’s ResiliencyChild’s Resiliency

Shelter population Shelter population –– 5050--83% few 83% few 
or no problems (Sullivan)or no problems (Sullivan)

Exposure (type frequency)Exposure (type frequency)Exposure (type, frequency)Exposure (type, frequency)
ChildChild--parent(s) relationshipparent(s) relationship
Environmental supports/stressorsEnvironmental supports/stressors
PersonalityPersonality

Dynamics of 
Violence and 
Coercion
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The battered mother’s dilemmaThe battered mother’s dilemma
“If I report, I will be hurt.”“If I report, I will be hurt.”
If I protect my child, I will be hurt. If I don’t protect If I protect my child, I will be hurt. If I don’t protect 
my child, she will be hurt.”my child, she will be hurt.”
If I don’t do what he wants, my child will be hurt. If I If I don’t do what he wants, my child will be hurt. If I d d w w s, y c d w b .d d w w s, y c d w b .
do what he wants, I will be humiliated.”do what he wants, I will be humiliated.”
If I don’t hurt my child, I will be hurt. If I don’t hurt If I don’t hurt my child, I will be hurt. If I don’t hurt 
my child, she will be hurt worse.”my child, she will be hurt worse.”

The battered mother’s dilemmaThe battered mother’s dilemma
“if I don’t do something, my child and I will be hurt”“if I don’t do something, my child and I will be hurt”
“If I report, my child will be removed and I will be “If I report, my child will be removed and I will be 
hurt. To keep my child, I have to keep the secret.”hurt. To keep my child, I have to keep the secret.”
“If I do what family court wants, I put myself and my “If I do what family court wants, I put myself and my d w y c w s, p ys d yd w y c w s, p ys d y
child at risk. If I don’t, I lose my child.”child at risk. If I don’t, I lose my child.”
“If I do what child welfare wants, I put myself and my “If I do what child welfare wants, I put myself and my 
child at risk.”child at risk.”

Child Abuse as Tangential spouse Child Abuse as Tangential spouse 
Abuse….Abuse….

When the batterer hurts, intimidates, When the batterer hurts, intimidates, 
isolates or controls the child to isolates or controls the child to 
hurt/control/isolate or intimidate the hurt/control/isolate or intimidate the 
mothermother
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When Battered Women Hurt Their When Battered Women Hurt Their 
ChildrenChildren

Victims can be abusive and neglectful Victims can be abusive and neglectful 
mothersmothers
Scapegoating as a response to the BWScapegoating as a response to the BWScapegoating as a response to the BW Scapegoating as a response to the BW 
DilemmaDilemma
Control in the Context of No ControlControl in the Context of No Control

assessmentassessment

OVERLAPPING, BUT NOT OVERLAPPING, BUT NOT 
IDENTICALIDENTICAL

RISKRISK

LETHALITYLETHALITY

SAFETYSAFETY
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Using the typologyUsing the typology
Abuse is not a psychological problemAbuse is not a psychological problem
Abuse unlikely to surface without trustAbuse unlikely to surface without trust–– one one 
h i i i ffi ih i i i ffi ishot interview insufficientshot interview insufficient

Reframe Children’s and mother’s response in Reframe Children’s and mother’s response in 
the context of abusethe context of abuse

ASSESSMENTASSESSMENT

FEARFEAR

INJURYINJURY

ENTRAPMENTENTRAPMENT

LETHALITYLETHALITY

Presence of gun/threats to killPresence of gun/threats to kill

Threatened or Real SeparationThreatened or Real Separation

Sexual AssaultSexual Assault
Level of Control Level of Control 

(e.g. control + estrangement = 5x grter risk(e.g. control + estrangement = 5x grter risk
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dangerousnessdangerousness
--Separation or risk of separationSeparation or risk of separation1. Has the physical violence increased in frequency over the past year?
____ 2. Has the physical violence increased in severity over the past year and/or has a weapon or
threat from a weapon ever been used?
____ 3. Does he ever try to choke you?
____ 4. Is there a gun in the house?
____ 5. Has he ever forced you to have sex when you did not wish to do so?
____ 6. Does he use drugs? By drugs, I mean “uppers” or amphetamines, speed, angel dust, cocaine,
“crack,” street drugs, or mixtures.

7 Does he threaten to kill you and/or do you believe he is capable of killing you?____ 7. Does he threaten to kill you and/or do you believe he is capable of killing you?
____ 8. Is he drunk every day or almost every day? (In terms of quantity of alcohol.)
____ 9. Does he control most or all of your daily activities? For instance: does he tell you who you can
be friends with, how much money you can take with you shopping, or when you can take the car? (If
he tries, but you do not let him, check here: ____)
____ 10. Have you ever been beaten by him while you were pregnant? (If you have never been pregnant
by him, check here: ____)
____ 11. Is he violently and constantly jealous of you? (For instance, does he say “If I can’t have you,
no one can.”)
____ 12. Have you ever threatened or tried to commit suicide?
____ 13. Has he ever threatened or tried to commit suicide?
____ 14. Is he violent toward your children?
____ 15. Is he violent outside of the home?

The Context for DecisionsThe Context for Decisions

Using the typologyUsing the typology
Assessing DynamicsAssessing Dynamics
Child Abuse as Tangential SpouseChild Abuse as Tangential SpouseChild Abuse as Tangential Spouse Child Abuse as Tangential Spouse 

AbuseAbuse
The Battered Mother’s DilemmaThe Battered Mother’s Dilemma
Reframing mother’s responseReframing mother’s response

Safe ContactSafe Contact

Independent Assessment of  RiskIndependent Assessment of  Risk
Past violence best predictor of future abusePast violence best predictor of future abuse
Frequency  as well as severityFrequency  as well as severity
F r f nt tF r f nt tFear of contactFear of contact
Level of autonomy (is she free to make decisions?)Level of autonomy (is she free to make decisions?)
SupportSupport
Level of resourcesLevel of resources



REPORT

The Battered Mother in the Child
Protective Service Caseload :
Developing an Appropriate
Response
A Report originally developed for Nicholson v. Williams
Evan Stark, PhD, MSW, Rutgers University-Newark and the UMDNI School of
Public Health*

BACKGROUND
This report was originally prepared to sup-

port Sharwline Nicholson,' Sharlene Tillet,'

*With a Ph.D in sociology and an MSW, Dr. Stark's areas
of specialization include health and medical care, family and
community violence, sociological and political theory, the
urban environment, social service and nonprofit
management, the criminal justice system, and policy . Dr.
Stark's is a leading authority on woman battering and child
abuse.

1 . [Ms .] Nicolson [sic] first became a victim of domestic
violence one winter afternoon while her infant daughter was
asleep and her son was in school . Claude Barnett, the father
of her daughter Destinee, arrived at [her] apartment in a jeal-
ous rage. While throwing objects throughout the house,
Claude kicked, beat and severely assaulted Sharwline, leav-
ing her with a broken arm . Sharwline [lay in a hospital bed]
while her cousin cared for the children . Though separated
from Claude, and never before a victim of domestic vio-
lenoe . . . . child welfare caseworkers removed six-year-old
Kendall and baby Destinee from Sharwline's cousin . Sharwl-
ine was charged with neglect, even though her children had
not witnessed domestic violence prior to or during [the] inci-
dent.

Melissa A . 71tepiccione, At the Crossroads of Law and So-
cial Science. Is Charging a Battered Mother With Failure to
Protect Her Child an Acceptable Solution When Her Child
Witnesses Domestic Violence? 69 FORDHAm L REv. 1487,
1487 (2001) (citing Somini Sengupta, Tough Justice.- Taking a
Child When One Parent is Battered, NY Timm, July 8,2000 at
AI); Nicholson v. Williams, 2002 U.S. Dist. LEXIS 4820, *17-
*31 (E.D.N.Y . Mar. 11, 2002) .

[Women's Rights Law Reporter, Volume 23, Number 2, Spring 2002]
0 2002 by Women's Rights Law Reporter, Rutgers-The State University

0085-826918WO908
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their children, and other plaintiffs in a federal
3class action lawsuit .

	

Brought in June 2000 on
behalf of battered mothers, the suit sought to

2 . Sharlene TIllet was not a first time victim of domestic
violence. While pregnant with hersecond child, she sepa-
rated from her baby's father and purchased a plane ticket to
relocate to California to protect herself from further abuse.
Before she left, however, he beat her one night in her apart-
ment . After Sharlene gave birth to her son Uganda, a hospi-
tal social worker routinely questioned her about any history
of domestic violence .
Tkepiccione, supra note 1, at 1487-88. Sharlene responded

honestly and the case was reported to the Administration for
Children's Services (ACS). When Ms. Tillet agreed to let the
boyfriend drive her home from the hospital, hoping not to
make a scene, child welfare caseworkers and police officers
removed her two-day old son from her custody . Sengupta,
supra note 1, at Al ; see also, 11repiacione, supra note 1, at
1488; Nicholson v. Williams, 2002 U.S . Dist . LEXIS 4820,
51-*57 (E.D.N.Y . Mar. 11, 2002) .
3 . The case was filed in the Eastern District of New York

by the law fim of Lansner & Kubitschek with the assistance
of Jill. Zuccardy, Coordinator of LegW Services for Sanctuary
for Families in New York. See Antended Complaint Class
Action at 2, 11-12, Nicholson v. Williams, (No . 00-CV-2229)
(E.D.N.Y . June 15,2000) . Based on the caseload of ACS and
the proportion of cases estimated to involve domestic vio-
lence, the complaint alleged that the class represents more
than 5000 people in New York City and will increase by an
additional 1000 people each year . I&
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prevent the Administration for Children's Ser-
vices (ACS), New York City's child protection
agency, from charging women with child neglect
and removing their children solely because of
the mother's abuse by her partner. On August
16, 2001, near the conclusion of two months of
evidentiary hearings, Federal Court Judge Jack
Weinstein certified the case as a class action,
finding that the evidence to date, including tes-
timony from scores of witnesses and hundreds
of documents, lent "substantial support" to the
claims of battered mothers and their children
that their rights were being violated by ACS."
On December 21, 2001, Judge Weinstein issued
a preliminary injunction outlining procedures
and policies for the agency to follow in child
welfare cases involving domestic violence, but
stayed the injunction for six months to give

5ACS time to implement promised reforms .
Judge Weinstein issued a detailed decision, in-
cluding a discussion of the evidence and the
law, on March 11, 2002, and ordered that the
injunction remain in effeCt . 6

Based on my history of research and writ-
ing on the relationship between battered wo-
men and harms to their children, my expertise
in public administration, and my experience in
training Child Protective Services (CPS) per-
sonnel, and developing assessment tools and
policy with CPS agencies in Connecticut, New
Jersey and other states, the Plaintiffs asked me
to critically weigh ACS procedures against the

4. Nicholson vs . Williams, 202 F.R.D. 377, 379 (E.D.N.Y.
2001).
5. In re Nicholson, 181 F. Supp . 2d 182, 193 (E.D.N.Y .

2001).
6. Nicholson v. Williams, 2002 U.S . Dist. LE)US 4820

(E.D.N.Y . Mar. 11, 2002).
7. For a review of this literature, see generally PETER G.

JAFFE, ET AL, CHILDREN OF BATTERED WOMEN 20 (1990)
(where it is estimated that 3.3 million American children are
exposed to violent incidents between parents) ; Wanda K.
Mohr, Making the Invisible Victims of Domestic Violence Val-
ible, DVR 2:6, 81 (1997) ; Jeffery L. Edleson, Children's Wit-
nessing ofAdult Domestic Violence, 14 J. OF INTERPERSONAL
VIOLENCE. 839 (1999) . On-line resources summarizing the
literature include: Bibliography on Children Who Witness
Battering, from the National Women's Resource Center and,
Bibliography on Children Who Witness Violence. Research &
Intervention, by Jeffery L. Edleson, available at httpl/
www.mineava.umn.edu/bibs/bibkids.htm [hereinafter Bibfi-
ography] ; see also Nancy S. Erickson, Battered Mothers of
Battered Children: Using OurKnowledgeofBattered Women
to Defend Them Against Charges of Failure to Act, in 1A
CHILDREN AND FAMILIES, ABUSE AND ENDANoERMENT 197
(Sandra Anderson Garcia & Robert Batey eds. 1991) (indi-
cating that estimates have ranged from three to ten million) ;

WOMEN'S RIGHTS LAW REPORTER JVol . 23:107 2002]

evidence linking domestic violence to child wel-
fare and best practice in the field . In forming
my opinion, I reviewed the cases before the
Court, depositions by ACS personnel and nu-
merous documents provided by ACS, to re-
present their practice . I have edited my report
to minimize particulars with relevance only to
the operations of ACS.

INTRODUCTION

The practices addressed in this report re-
flect three converging developments, a growing
literature on the risks to children who are ex
posed to domestic violence, mounting political
pressure for CPS to intervene in so-called "dual
victim" families - where both a mother and
child are put at risk by an abusive male - and a
body of case law that applies the Failure to Pro-
tect Doctrine (under state neglect statutes) to
non-offending parents in these families .7 Fol-
lowing the presumption that witnessing abuse
harms children, CPS and the courts in many
states, with New York as the leader, have insti-
tuted a policy of charging battered mothers with
neglect and temporarily removing their children
if it is alleged that the children witnessed the
violence or were otherwise exposed to it.8 By
re-victimizing battered women, these cases raise
acute dilemmas to those of us who have publi-
cized the harm domestic violence poses to chil-
dren, urged CPS to provide safety enhancing

Anne T. Johnson, Criminal Liability for Parents Who Fail to
Protect, 5 LAw & INEQ. 359, 377-381 (1987) ; State v. Walden,
293S.E.2d 780 (N.C . 1982) and Smith v. State, 408N.E.2d 614
(Ind. Ct . App. 1980) (where women were charged. because
they failed to act to prevent children from being hurt or
killed) ; Fabritz v. Traurig, 583 F.2d 697, 699 (4th Cir. 1978).
8. Kristian Miccio, In the Name of Mothers and Children:

Deconstructing the Myth of the Passive Battered Mothirr and
the "Protected Child" in Child Neglect Proceedings, 58 ALB.
L. REv. 1087,1089 (1995) ; see also Evan Stark, A Failure to
Protect. Unraveling "The Battered Mother's Dilemma," 27 W.
ST. U. L. REv. 29-110 (1999);fhe "Failure to Protect" Work-
ing Group, Charging Battered Mothers With "Failure to Pro-
tect": Still Blaming the Victim, 27 FORDHAM UR9. L.J . 849
(2000). The best summary of this trend is Melissa A. Tkepic-
cione, supra note 1, at 1487-89. The critical case decisions in
New York were In re Glenn G., 587 N.Y.S.2d 464 (Fam. Ct.
1992) (where a non-abusing battered mother was found neg-
lectful for failing to protect her children from sexual abuse by
the father, even though the court atknowledged that she suf-
fered from battered woman's syndrome) and In re Lonell J.,
673 N.Y.S.2d 116 (App. Div. 1998) (where the court ruled that
by staying in the abusive relationship the mother had "failed
to exercise a minimum degree of care") .
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services to victimized mothers and children, and
helped to train CPS personnel ."

According to their legislative mandate,
CPS is obligated to act decisively where chil-
dren have been abused or neglected, and/or to
remove children to foster care where there is
imminent danger that abuse or neglect will con-
tinue in their homes. The immediate question
is whether the mere exposure of a child to do-
mestic violence constitutes an emergent condi-
tion of risk sufficient to justify an allegation of
neglect against a non-offending mother and/or
the child's removal to foster care . Answering
this question entails reviewing the known risk
of child abuse and/or neglect in domestic vio-
lence cases, the typical dynamics in these cases,
the resulting service needs of clients, including
the need for child protection, and best practice
standards. A secondary concern is with the or-
ganizational obstacles that prevent CPS from
adopting best practice standards, and the re-
forms needed to remove these obstacles . To il-
lustrate these obstacles, I use examples from
the nation's largest CPS agency, ACS in New
York City .

I . Domestic Violence and Child Abuse: What
is the Connection?

Domestic violence against the mother is a
common, and may be the single most common,
context for child abuse or neglect. Estimates of

9. Themandate has been complicated by, among other de-
velopments, the so-called "foster care crisis." This crisis is
usually described in terms of a dearth of quality placements,
lack of appropriate supervision of foster care sites, and the
risks to children in foster care. An alternative view highlights
how the disjuncture between the ever widening jurisdiction
of CPS and the narrow range of services offered has led to
placement in a range of cases where actual physical or psy-
chological risks are minimal. See Evan Stark & Anne Flit-
craft, Women and Children At MAL- A Feminist Perspective
on Child Abuse, 18 INT'L J. HEALTH SERVS. 97, 97-98 (1988).

10 . For a recent review of this literature, see Anne E. Ap-
pel and George W. Holden, The Co-Occurrence of Spouse
and Physical Child Abuse. A Review and Appraisal. 12 J.
FAM. PsycHoL. 578-599 (1998) . The estimate of 6.5 percent
is from a study of 933 cases of wife-assault in the United
Kingdom by R.E. Dobash, The Relationship between Violence
Directed At Women and Violence Directed at Children Within
the Family Setting. Appendix 38, Parliamentary Select Com-
mittee on Violence in the Family. London:HMSO. The esti-
mate of 82% is based on reports of battered womenin coun-
seling by Alan Rosenbaum andK. Daniel O'Leary, Children:
The Unintended Victim of Marital Violence. 51 Am. J. OR-
THopsycHiATRY, 692, 697 (1981) . The estimate of 3.3 million
is from Maura. OKeefe and Shirley Lebovics, Intervention
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the overlap based on reports by abused mothers
range from 6.5% to 82%, and of the number of
children affected from 3.3 million to 10 mil-
lion." The importance of domestic violence as
a contextual factor for child maltreatment is
also demonstrated by studies of at-risk children .
Based on a review of medical records, Stark and
Flitcraft reported that the mother was battered
in 45% of cases darted for child abuse or neg-
lect at a major hospital in a single year." This
study also found that fathers or father substi-
tutes were typically the child's abuser in these
cases. Indeed, "father[s] or father substitutels)
[were] three times more likely to be [identified
as] the child's abuser" if the mother was bat-
tered than in cases involving non-battered
mothers.12 A replication of this work at Boston
City Hospital's Pediatric Department reported
that the mother was battered in almost 60% of
the cases."

The proportion of CPS cases where domes-
tic violence is identified depends on whether,
and with what tools, screening for domestic vio
lence occurs, whether organizational culture
supports intervention, and whether the investi-
gating agency is perceived as responsible for
adult as well as child safety. An initial record
review revealed that, over a seven-month pe-
riod, approximately 32% of CPS cases in Mas-
sachusetts involved domestic violence . Yet,
when caseworkers included a stated goal of pro-
tecting adult victims, the proportion of cases in

and Treatment Strategies with Adolescents from Maritally Vio-
lent Homes, in ALBERT R. ROBERTS, BATTERED WOMEN
AND THEIR FAmiuEs 175(1998). By contrast Straus esti-
mated that "there may be as many as ten million teenagers
exposed to domestic violence each year." Jeffrey Edleson,
Should Childhood Exposure to Adult Domestic Violence be
Defined as Child Maltreatment Under the Law? available at
httpd/www.mincava.umn.edu/Iink/shouldch .asp, [hereinafter,
Childhood Exposure], (citing MURRAY A. STRAUS &

RICH.
ARD J. GELLEs, PHYSICAL VIOLENCE IN AMERICAN FAmi-
LIES 106-07 (1990)) . Moreover, Straus estimates that "'at
least a third of American children have witnessed violence
between their parents, and most have endured repeated in-
stances."' Childhood Exposure, supra note 10 (quoting
STRAUS & GELLES, supra note 10 at 98)) .

11 . Stark & Flitcraft, supra note 9, at 104.
12 . Id at 106. A study by Giles-Sims also found that the

rate at which men used abusive tactics on children was four
times as high, as battered women who used abusive tactics.
Jean Giles7Sims, A Longitudinal Study of Battered Children
ofBattered Wives, 34 J. FAm. REL_ 203, 208 (1985) .

13 . Linda McKibben et al ., Victimization of Mothers of
Abused Children: A Controlled Study, 84 PEDIATRICS 531,534
(1989) .



which domestic violence was revealed increased
by almost one-third (48.2%)." A ninety-day
review of focal reports identified domestic vio-
lence in 16.2 % of cases referred for investiga-
tion in New York City, but the proportion in-
creased to 31% of cases when the sample was
limited to women currently in relationships with
men." When case-workers were instructed to
utilize a domestic violence questionnaire in a
New York City Pilot Project (Zone Q, the pro-
portion of cases in which domestic violence was
identified was almost twice as high (28%) as the
percentage identified in the initial referrals
from the state .16 In another New York City Pi-
lot Program designed to reduce foster place-
ments among victims of domestic violence (the
Zone A Pilot), domestic violence was identified
in 14.5% of CPS cases ; but when referral agen-
cies employed a preventive questionnaire, they
identified domestic violence as a problem in
49% of the cases . 17 The variation in these find-
ings suggests there is no current "gold stan-
dard" against which to assess whether rates of
identification approximate the actual preva-
lence of domestic violence in the CPS caseload .
If anything, CPS estimates are conservative .
CPS workers are rarely accountable for identi-
fying domestic violence, rarely ask about do-
mestic violence, believe their primary mandate
is child protection not intervention to protect
domestic violence victims and, in any case, lack
the support or resources to properly intervene

-in domestic violence cases.' 8 When domestic vi-

14. Jeffrey L. Edleson, The Overlap Between Child Mal-
treatment and Woman Abuse, available at http:H
www.vaw.umn.edu/finaidocumentsNawnet/overlap.htm (cit-
ing Eric Hangen, D.S.S. Interagency Team Pilot Project: Pro-
gram Data Evaluation, Office of Management, Planning and
Analysis, (MAss. DEP'T. SOC. SERVS, 1994)) .

15 . Susan Mitchell-Harzfel, The Adoption and Safe Fami-
lies Act (AFSA) Study, THE EvALuATioN & RESEARCH
UNIT OF NEw YORK STATE'S OFFICE OF CHILDREN AND
FAMILY STUDIES (Unpublished Report Dated Dec. 14,
2000)[hereinafter AFSA Study] .
16. Randy H. Magen, Identifying Domestic Violence in

Child Abuse and Neglect Investigations, at http ://
cwoltuaa.Alaska.edu/-afrhml/FV~PAPERS.html (July 22,
1995); Ann Panciera, EVALUATION OF ZONE C PILOT PRO-
jEcr. The Domestic Violence Coordinated Response Pilot
(Reported Published by ACS & NYCPD March 2001).

17 . History of Recent Domestic Violence Efforts in ACS,
ACS MEMORANDUM (April 2000) (on file with ACS) .

18. Magen, supra note 16. Prior to the initiating of the
Z011C C Pilot Project caseworkers employed an available do-
inestic violence questionnaire in only onc perccnt of the
cn%cs. Id. In evaluating the caseworker response in the Zone
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olence is identified, punitive labels and inter-
ventions are more likely to be applied than in
cases involving comparable harms to children
where no domestic violence has occurred.
Thus, Stark and Flitcraft reported that place-
ment was significantly more likely to be recom-
mended for the children of battered than of
non-battered mothers, even when the level of
maltreatment of the child was controlled."

Screeners in the Hennepin County Depart-
ment of Children and Family Services identified
the co-occurrence of child maltreatment and
adult domestic violence in 19% of the cases re-
ported in a single month. These cases were sig-
nificantly more likely to be assigned for investi-
gation and to cite "failure to protect" as a
condition code than in cases where domestic vi-
olence was not reported.' While victims of do-
mestic violence generally welcome frank and
confidential questions about abuse'21 in the con-
text of a CPS investigation, many women rea-
sonably fear that revealing domestic violence
will jeopardize their parenting status or cause
their partners' abuse to escalate . Cases of do-
mestic violence reported by or to CPS there-
fore, are likely to be limited to those in which
the level of injury or some other factor makes
identification unavoidable. Despite these cave-
ats, even the lowest estimates of its prevalence
indicate that domestic violence is more often an
issue in child protection cases than is substance
abuse,, homelessness, mental illness or other
comparable problems to which considerably

C Pilot Project, Magen concluded "Most respondents be-
lieved their number one mandate was to protect the child
and questioned the role of identifying domestic violence in
protecting children." Id.
19. Stark & Flitcraft, supra note 9, at 105-07 .
20. Jeffrey L. Edleson & Sandr* K. Beeman, Responding

to the Co-occurrence of Child Maltreatment and Adult Do-
mestic Violence in Hennepin County, available at http ://
www.mincava.umn.edu/Iink/finreport .asp (2000) . In fact,
"failure to protect" was noted in 61% of the cases where do-
mestic violence was identified, but in only 22% of the cases
where it was not. Id
21 . This is demonstrated by the large numbers who self-

identify in response to research assessments, population
surveys and when protocols are introduced in the hospital
setting . When the single question "At any time has a partner
hit you, kicked you, or otherwise physically hurt you?" was
added to a self-administered health history form in aprimary
care setting, domestic violence identification rose from zero
percent (with discretionary inquiry alone) to 11.6%. Karen
M. Freund et al ., Identifying Domestic Violence in Prinwry
Care Practice, 11 J. GEN. INTERNAL MED., 44, 44-45 (1996) .
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greater resources are devoted.' Thus, while ex-
isting evidence is insufficient to reach definitive
conclusions about the characteristics or service
needs of battered mothers in the CPS caseload,
the importance of such a determination is clear .
In addition to being widespread, domestic vio-
lence can have both indirect and direct effects
on children's health and welfare .

(a) Indirect Effects

With a life-time prevalence at somewhere
between twenty and thirty percent of the female
population, domestic violence is the single most
important cause of injury for which women seek
medical attention, and a significant contributor
to homicide, divorce, incarceration, homeless-
ness, HIV disease, substance use, suicidality,
depression, and a broad range of other behav-
ioral and mental health problems among wo-
men.'

All
of these problems can harm chil-

dren . While the effects of these harms to
children are developmentally specific, they can
result either from the traumatic effects of sepa-
ration from the primary caretaker due to homi-
cide, incarceration, divorce, mental illness or
homelessness, or because the mother's capacity
for caretaking is compromised by fear, depres-
sion or the batterer's misappropriation of her
resources .24

Current research allows us to assess the rel-
ative frequency and severity of these effects
from two vantage points . First, we can consider
evidence on whether the parenting capacity of
battered mothers is impaired . Second, we can
compare rates of problems often linked to im-

22 . For the comparable rates of these problems, see AFSA
Study, supra note 15 .

23 . On injury, homicide, suicidality and other health and
mental health problems among battered as compared to non-
battered women, see generally EvAN STARK & ANNE FLIT.
CRAFT, WOMEN AT RISK : DOMESTIC VIOLENCE AND WO-
MEN'S HEALTH (1996). On arrest and other aspects of the
criminal justice response, see EvE BUZAWA & CARL G.
BuzAwA, DomEsTic VIOLENCE : THE CRIMINAL JUSTICE RE-
SPONSE (1990) ; see generally Kathleen Waits, The Criminal
Justice System's Response to Battering. Understanding the
Problem, Forging the Solutions, 60 WASH. L. REv. 267 (1985) .
On divorce, see George Levinger, Sources ofMarital Dissatis-
faction AmongApplicants for Divorce, 36 Am. J. OF ORTHo-
PSYCHIATRY 803-807 (1966) .

24 . See G.W. HOLDEN, R. GEFFNER& A. JouRmEs, CHn_
.vREN ExposED To MARITAL VIOLENCE: THEORY, RE-
SEARCH & APPuED ISSUES, APA (2001) ; see also Susan
Schechter & Jeffrey L. Edleson, In the Best Interest of Wo-
men and Children: A Call for Collaboration Between Child

pairment among battered and non-battered
mothers within the CPS caseload.

There is considerable evidence that bat-
tered women experience disproportionate rates
of depression, post-traumatic stress disorders,
suicidality, substance abuse and other mental
health or behavioral problems.' However,
there is no evidence that their capacity to par-
ent is compromised as a result. To the contrary,
even among the most severely abused women,
only a small minority requires shelter, and the
vast majority exhibits unimpaired capacities to
parent. For example, a recent study, using
multi-variant techniques, of battered women in
shelters concluded "mothers' experience of
physical and emotional abuse had no direct im-
pact on their level of parenting stress or use of
discipline with their children."' Both by their
own and their children's reports, the vast major-
ity of mothers in this study were emotionally
available to their children (98%), continued to
value parenting (91%), and provided appropri-
ate supervision and discipline (91%), typically
using timeouts, grounding and taking away priv-
ileges.' Seventy-three percent of the battered
mothers reported spanking or slapping their
children, yet only fifty-nine percent of the chil-
dren reported ever being spanked or slapped.28
Although the proportion of battered mothers
who employ corporal punishment may seem
relatively high, it is actually smaller than the
comparable proportion among American par-
ents generally." Perhaps the most telling find-
ings are that children of battered mothers in
battered women shelters reported relatively

Welfare and Domestic Violence Constituencies, available at
http://www.mincava.umn.edu/papers/Winpp.htm .
25 . See STARK & FuTcRAFT, supra note 23, at 12 . For a

detailed review of these health problems, see The Battering
Syndrome: Social Knowledge, Social Therapy and the Abuse
of Women, STATE Umv. NEw YORK (Vol. 11,
1984)(Unpublished doctoral dissertation); see also E. Stark &
A. Flitcraft, Violence Among Intimates. An Epidemiological
Review, in V.B . VAN HAssELT ET AL., HANDBOOK OF FAm-
iLy VIOLENCE, 293-319 (1988) .
26 . Chris M. Sullivan et al., Beyond Searching for Deficits.

Evidence that Physically and Emotionally Abused Women are
Nurturing Parents, 2 J. EMOTIONAL ABUSE 51, 61 (2000).
27 . 1& at 61-62.
28 . Id. at 62.
29 . Over 90% of American parents report spanking their

children, and the overwhelming majority support the prac-
tice . Murray A. Straus, Discipline and Deviance. Physical
Punishment of Children and Violence and Other Crime in
Adulthood, 38 Soc . PROBS. 133, 136 (1991) .



high and stable scores on their self-concept
across time, and exhibited overall adjustment
that fell within the range of what is considered
normal.30

There is limited data on the strengths of
battered mothers because the literature on the
subject generally emphasizes deficits associated
with abuse. This issue can be assessed indi-
rectly, however, by considering the relative
rates of various problems often associated with
child maltreatment among battered and non-
battered mothers within the CPS caseload. Un-
fortunately, most studies fail to distinguish pa-
rental characteristics associated with child
abuse from those associated with neglect. How-
ever, in the Yale Trauma Studies, Stark and Flit-
craft reported that the children of battered
mothers were significantly more likely than the
children of non-battered mothers to be darted
for child "abuse" (typically committed by the
woman's partner) rather than neglect." Con-
versely, the battered mothers were much less
likely than non-victimized mothers to present
with the multi-problem histories of alcohol or
drug abuse, mental illness, sexual abuse or vio-
lence in childhood usually associated with neg-
lect.3' This conclusion is further illustrated by
the AFSA study of CPS cases in New York
City, where non-battered mothers were almost
one hundred percent more likely than battered
mothers to be identified with abusing drugs
(19.4% versus 11.3%) or both alcohol and drugs
(2.0% versus 1 .4%)." By contrast, fully 84.5%
of the domestic violence victims had no mental
health problems- 34 When we combine evidence

30. Chris M. Sullivan et al ., supra note 26, at 63.
31 . Stark & Flitcraft, supra note 9, at 105 .
32. Id. at 105 . In other words, while battered women are

more likely to experience these problems than non-battered
women in the general population, they are less likely to pre-
sent with these problems than other mothers in the CPS
caseload .
33 . See AFSA Study, supra note 15 .
34 . Id .
35 . For a discussion of the service needs in families where

woman battering and child abuse coincide, see generally San-
dra K. Beeman et al ., Case Assessment and Service Receipt in
Families Experiencing Both Child Maltreatment and Woman
Battering, 16 J. INTERPERSONAL VioLENcF, 437 (2001) ; see
also S . Schechter et al., National Council of Juvenile and
Family Court Judges: Effective Intervention in Domestic Vio-
lence and Child Maltreatment. Guidelines for Policy & Prac-
tice (1998) [hereinafter The Green Book] .

36 . The importance of advocacy and social support in en-
hancing the battered mother's psychological well being, in-
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of their parenting capacity with data on the rel-
atively low rate of psychological or behavioral
problems among battered mothers, it becomes
clear that battered mothers enter the CPS
caseload largely, if not exclusively, because of
their partner's abusive behavior .

The fact that battered mothers within the
CPS population are markedly high functioning
and capable parents who are relatively problem
free has important implications for interven-
tion . The possibility that a mother's victimiza-
tion may indirectly harm her children justifies
offering voluntary services to families where
domestic violence occurs even in lieu of evi-
dence that a child has been harmed or mis-
treated." On the basis of the psychosocial or
behavioral profiles of battered mothers or evi-
dence of how the effects of their abuse harms
their children, however, there is no basis for
finding these mothers neglectful or for assum-
ing an emergent risk to children justifying
placement as a first-line option . To the contrary,
the evidence suggests that battered mothers in
the CPS caseload be approached from a
strengths perspective that uses supportive re-
sources to enhance their demonstrated capacity
for independent decision-making. Substance
abuse treatment, emergent psychiatric care or
mental health counseling for symptoms related
to trauma may be occasionally required. More
typical needs include economic assistance, shel-
ter and other housing options, and enhanced
advocacy - particularly with the criminal justice
and court systems . 6 Unfortunately, the current
CPS response relies heavily on referrals de-

creasing the likelihood that she will leave the batterer and
reducing the severity of psychological problems elicited by
abuse is supported by Cberibeth Thn et al. , The Role of So-
cial Support in the Lives of Women Exiting Domestic Violence
Shelters: An Experimental Study, 10 J. INTERPERSONAL Vio-
LENcE 437, 438, 445-46 (1995); Roger E. Mitchell & Chris-
tine A . Hodson, Coping with Domestic Violence: Social Sup-
port and Psychological Health Among Battered Women, 11
A.m . J. CmTY . PsYcHoL. 629-654 (1983); M . Syers-McNairy,
Women Who Leave Violent Relationships: Getting on with
Life (Univ . of Minn. 1990) (Unpublished doctoral disserta-
tion) (finding that a woman's successful adaptation after
leaving a violent partner was associated with receipt of finan-
cial, social service, legal help, informal social networks and a
woman's personal skill) . Ibis work is summarized in S .
Schechter & J.L. Edleson, supra note 24, and Domestic Vio-
lence and Child Welfare: InWrating Policy and Practice for
Families (1994) available at http://cwolf.uaa.alaska.edut
-afrhmVFV_PAPER.html.
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signed for multi-problem families." However,
given the evidence that their parenting skills are
often unimpaired by battering, such referrals to
parenting classes are rarely appropriate and
may send the unintended message that the wo-
man, not her abuser, is responsible for her vic-
timization.

(b) Direct Effects

If the secondary consequences of domestic
violence are unlikely to pose a substantial risk
to children, their risk of abuse and neglect is
nonetheless directly increased by domestic vio-
lence itself. This claim cannot be seriously
questioned . Studies have consistently found
that households where domestic violence occurs
have a higher incidence of child abuse than
households where domestic violence does not
occur." Although men are the offenders in the
vast majority of cases involving severe or fatal
injury to children," battered women are also
more likely to be implicated in child abuse than
non-battered women.40

Here again, the critical issue for CPS is not
whether domestic violence overlaps with child
maltreatment - it clearly does - but whether this
link creates an emergent risk to children and/or
justifies an automatic

*
finding of "neglect"

against the victimized mother and/or the selec-
tion of placement as a first-line option . One
way to answer to this question is to consider the

37 . Stark& Flitcraft, supra note 9, at 105-08; Magen, supra
note 16; Edleson & Beeman, supra note 20 .

38 . Edleson, supra note 7; see also Straus, supra note 29;
Straus & Gelles, supra note 10; Edleson, supra note 14;
JA"E, supra note 7; Holden et al., supra note 24; on
preadolescents, see Stark & Flitcraft, supra note 9.

39 . Stark & Flitcraft, supra note 9, at 106-07 . Director of
the National Center for Child Abuse and Neglect (NCCAN)
testified that males were the perpetrators in 40% of all offi-
cially reported child abuse and neglect cases. D. Bersherov,
Testimony Before the Committee on Science and Technology
(DISPAC Subcommittee), U.S . House of Representatives
(Feb. 14,1978) . Where men were present, however, they are
responsible for as many as seventy percent of reported inci-
dents. DAVID G. GIL, VIOLENCE AGAINST CHILDREN: PHYS-
ICAL CHILD ABUSE IN THE UNITED STATES (1973) . However,
a study of hospital and medical examiners' records indicates
that men bear the overwhelming responsibility for serious
child abuse and fatality cases - up to eighty percent. Abra-
ham B. Bergman et al ., Changing Spectrum ofSerious Child
Abuse, 77(l) PEDIATRICS 113,114-15 (1986). A review of the
data concludes "most families involved in child fatalities
were two-person caretaker situations where a majority of the
perpetrators were the father of the child or the boyfriend of
the mother." Schechter & Edleson, supra note 24.

proportion of children whose abuse or neglect
results directly from domestic violence . An-
other dimension of the answer involves the dy-
namics in these cases and whether women's re-
sponse to the risks posed to their children by
domestic violence is generally appropriate or
neglectful. If relatively few children are endan-
gered by domestic violence, if victimized
mothers typically take the steps needed to pro-
tect their children, or if the identified dangers
are non-emergent and/or can be resolved with
supportive services and advocacy, then a re-
fined method of case assessment is preferable to
an approach that equates domestic violence
with an emergent need for placement.

The factors that place the child at risk in a
domestic violence situation are not completely
understood . This lack of understanding is a di
rect result of methodological and conceptual
weaknesses in the literature that prevent practi-
tioners from differentiating the types of domes-
tic violence situations where children's risk is
likely to be high . By generalizing from clinical
samples that exaggerate the harmful effects of
domestic violence to population samples that
exaggerate the populations likely to be harmed,
researchers have unwittingly encouraged courts,
state policy makers and CPS agencies to mistak-
enly conclude that exposure to domestic vio-
lence is virtually identical to maltreatment and,
therefore, requires emergent intervention, in-
cluding sanctions for victin-dzed caretakers ."'

40. See Murray A. Straus, Ordinary Violence, Child Abuse,
and Wife-Beating. What Do They Have in Common? in THE
DARK SIDE oF FAmiLiEs: CURRENT FAmmy VioLENCE RE-
SEARCH, 213-34 (David Finkelhor et al ., eds. 1983). Straus'
evidence is based on mother's unverified self-reports and on
a definition of "abuse" that includes a range of physical acts
(such as pushing, slapping, etc.) that are widely considered
legitimate forms of punishment. 14L at 215.
41 . There have been two main approaches to this issue.

At least sixteen states and Puerto Rico have revised their
criminal statutes to make exposure of a child to domestic vio-
lence a separate criminal offense, (e .g . UTAH CoDE ANN.
§ 76-5-109.1 (1999)), enhance criminal penalties for the com-
mission of an assault in the presence of a child, (e.g. CAL.
PENAL CODE § 1170.76 (West Supp. 2002)), or elevate a mis-
demeanor assault to a felony if a child is present, (e .g . OR .
REV. STAT. § 163.160 (1953)). Childhood Exposure, supra
note 10 . Another approach is to define exposure of a child to
domestic violence as a specific type of neglect, an approach
adopted by Minnesota, (e .g. MINN . STATE ANN. § 626.556
(West 1983)), then abandoned when it proved too costly.
Childhood Exposure, supra note 10. For a discussion of CPS
agencies and states that define domestic violence as maltreat-
ment, see generally Beeman et al ., supra note 35 ; Edleson,



Studies in the field are notoriously weak
methodologically, use widely varying and im-
precise definitions of child maltreatment, harms
to children or domestic violence, and have con-
sistently failed to delineate, let alone concep-
tualize, the typical dynamics where domestic vi-
olence and child maltreatment co-occur,
making it extremely difficult to assess risk in in-

42dividual cases .

The data on how domestic violence affects
children is generally of very poor quality . Most
studies rely on small or unrepresentative sam
ples, such as mothers in shelters, or on sources
such as population surveys where secondhand
reports with no confirming evidence are used to
estimate prevalence rates. Substantial differ-
ences between the context, dynamics and conse-
quences of child abuse and child neglect have

43been widely noted.

	

Yet, the literature on how
domestic violence harms children typically fo-
cuses either on child abuse or on psychological
or behavioral outcomes attributed to domestic
violence rather than on neglect. Conversely,
while several studies consider whether chil-
dren's risks increase with the number of domes-
tic violence incidents, few use comparison
groups of children from nonviolent homes, dif-
ferentiate violent families from high conflict or
distressed families in which there is no violence,
assess children's strengths and coping re-
sponses, link test assessments to actual beha

'
Y-

ioral malfunctions, or specify the "dose" of ex-
posure required to elicit psychological harms."
Virtually no studies in the field are controlled
for such confounding factors as the disruptive
effects of going to a shelter, developmental age,
exposure to community violence or other po-
tentially traumatic life-experiences that may

Bibliography, supra note 7 ; see also 'ftepiccione, supra note 1,
at 1489-99.
42. For a critical view of research methods in this field, see

Edleson, Bibliography, supra note 7; Schechter & Edleson,
supra note 24; Tkepiccione supra note 1, at 1501-07; Magen et
al ., supra note 16.

43. See Carol Coohey, Child Maltreatment. Testing the So-
cial Isolation Hypothesis, 20 CHiLjD ABUSE & NEGLFcT 241
(1996) .

44. On the number of domestic violence incidents, see
Straus & Gelles, supra note 10, at 407-23, (reporting that ap-
proximately seven percent of men who committed "ordinary
violence" against their partners (pushing, slapping, etc .) also
abused their children . But among men who battered their
wives three or more times, child abuse approached fifty per-
cent. Child abuse, however, was defined to include virtually
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confound clinical measures of dysfunction .
Moreover, in linking domestic violence to child
maltreatment, almost no attention has been
paid to the type, severity or frequency of abuse
among adult partners, or to accompanying coer-
cive strategies within the family that may be
more harmful than physical abuse itself." 5 In
identifying the source of harms to children,
studies have typically failed to determine
whether children who witnessed their mother's
abuse were also abused themselves . 6 Longitu-
dinal studies that track the effects of domestic
violence on children's mental health over time
are few and far between.'

Even more consequential than the method-
ological weaknesses of research in this field is
the consistent failure of researchers to concep
tualize the "overlap" which they have docu-
mented . Research shows that domestic violence
places children at risk, how commonly children
are harmed and what types of harms they suf-
fer . Still, little or nothing is typically said about
the dynamics of abusive situations that lead to
maltreatment, the "what?", "why?", and
"how?" needed to help practitioners make co-
herent assessments in individual cases . Given
this failure, the most conservative course is to
treat any and

all
cases of domestic violence as

emergent and to assume that any and all adult
participants in domestic violence episodes, in-
cluding victims, are equally culpable for chil-
dren's "exposure." This approach, which toler-
ates the inclusion of "false positives" in the
population targeted for intervention, might be
benign were the interventions selected without
negativd consequences for the parties involved.

With these limits in mind, we can nonethe-
less consider harm to children caused by (a) de-

any type of physical punishment in this study) . For studies
which do employ comparison groups and look at relevant
forms of dysfunction, see Michael Hershorn & Alan Rosen-
baum, Children ofMarital Ytolence. A Closer Look at the Un-
intended Victims, 55 Am. J. ORTHopsycHiATRY, 260 (1985) ;
see also Peter Jaffe et al ., Similarities in Behavioral and Social
Maladjustment AmongChild Victim and Witnesses to Family
Volence, 56 Am. J . ORTHoPSYCHiATRY 142 (1986) .
45 . On the potential effects of non-physical forms of coer-

cion and control on children, see generally Stark, supra note
8 .
46 . Schechter & Edleson, supra note 24; Edleson, supra

note 7 .
47 . For an example of one such study, see Jean Giles-Sims,

supra note 12, at 205 .
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liberate or inadvertent physical assault by either
partner; (b) witnessing partner violence; (c)
modeling or what is sometimes called "the in-
tergenerational transmission of abuse" ; and (d)
coercive control, where the caretaker is dis-
abled by a combination of violence, intimida-
tion, isolation and control."'

Deliberate or Inadvertent Child Abuse

Research indicates that children are in-
jured in domestic violence encounters because
one of the partners abuses the child, or the child
intervenes or is inadvertently injured in the
course of a partner's abuse of the primary care-
taker." While the seriousness of injury in-
volved in these cases cannot be determined with
certainty, existing evidence suggests it is mini-
mal . For example, data provided by the State
Police in Connecticut in 1999 revealed that chil-
dren were "involved" in 17.6% of the cases
where at least one partner was arrested.50 yet,
offenders were charged with risk of injury in
only 441 of 15,060 incidents (fewer than 3%),
suggesting that relatively few rose to a level that
might be considered "abuse . ,51

The relatively low level of harm to children
in domestic violence incidents reflects the fact
that the vast majority of these partner assaults
involve pushing, shoving, slapping and similar

12minor acts .

	

The most devastating effects of
battering result from chronic, but low-level as-
saults that are best assessed by their frequency
and cumulative impact rather than their sever-
ity .5' This pattern is illustrated by evidence pro-
vided by the State Police in Connecticut, where
victims require medical attention in about 3%

48 . For a discussion of these as the four pathways linking
domestic violence and harms to children, see Stark, supra
note 8, at 35-36; 54-59.
49. JAFFE ET AL., supra note 7, at 26.
50. Data is taken from CONNECTICUT DEP'T PUB . SAFETY,

FAMILY VIOLENCE ARRESTS ANNUAL REPORT (1999) [here-
inafter Conn. 1999 Report) . In the Zone C Pilot in New
York City, children were physically present in twenty-eight
percent of the cases identified (approximately nine of thirty-
five) and intervened in two. Magen, supra note 16 .

51 . Conn . 1999 Report, supra note 50.
52 . Thus, over ninety percent of domestic assaults that

come to the attention of hospitals and/or police involve little
or no injury . Conn. 1999 Report, supra note 50. Medical
data is summarized in Evan Stark, Health Intervention with
Battered Women, in SOURCEBOOK ON VIOLENCE AGAINST
WOMEN 345-71 (2001) .
53 . Id.
54 . Conn . 1999 Report, supra note 50.

J,

of cases where an arrest is made (about the
same proportion of cases in which children are54hurt) .

	

By contrast, the AFSA study of cases
in NYC found that 12.7 % of the cases reviewed
involved medically significant injuries to vic-
tims, and an identical percentage of children
suffered injury as well.55 Still, only three chil-
dren (out of seventy-one) in the study required
outpatient medical treatment, only slightly
higher than the proportion of children identi-
fied as requiring medical treatment by the Con-

1 .5' However, even if we makenecticut police
the extremely conservative assumption that the
highest estimates of harm to children reflect the
proportion of cases where removal should be
considered, the fact that children are not
harmed in somewhere between eighty-seven
and ninety-seven percent of the most serious
domestic violence incidents, (i.e . where police
or CPS are involved), underlines the wisdom of
a case-specific assessment rather than a blanket
approach that equates domestic violence with
child abuse or neglect."

Another way to contextualize these find-
ings is to compare them with child abuse rates
in the general population and among children in
foster care . In fact, the rate of harm to children
that rises to the level of "abuse" in domestic vi-
olence cases (between 3% and 4%) is only
slightly higher than the rate in the general pop-
ulation, (about 2.5% or one case in forty), and
less than the comparable risk in foster families
(about 5% or one in twenty)."

It has been widely reported that battered
women are more likely to abuse their children
than non-battered mothers." This conclusion is

55 . See AFSA Study, supra note 15 .
56 . 1&
57 . A very different view of the dangers of physical abuse

to children in domestic violence cases is presented in
Edleson, supra note 7.

58 . 7hus, a report by the Public Advocate's Office in New
York City identifies the overall risk of child abuse in New
York City as one in forty, about the same or only slightly less
than the risk where domestic violence occurs, and the risk in
foster care as one in twenty, almost half again as high as the
risk posed by domestic violence . COMMENTS ON THE FjvF-
YEAR ANNIVERSARY OF THE ADMINISTRATION FOR CHIL,
DREN'S SERVICES BY THE OFFICE OF THE NEw YORK

CITY

PUBLIC ADVOCATE AND C-PLAN: CHILD PLANNING AND AjD-
vocAcy Now 34 (May 2001). ,
59. Edleson, supra note 7; STRAUS & GELIM, supra note

10 (reporting that the rate of child abuse by battered mothers
is twice as high as by non-battered mothers, but they include
a range of acts in their definition of abuse that many parents



based almost entirely on population surveys,
volunteer samples and self reports, however,
where definitions of child abuse are highly sub-
jective and imprecise. As seen earlier, male
partners are responsible for the overwhelming
proportion of incidents where serious harms re-
sult.' Moreover, the behavioral problems iden-
tified among children in domestic violence cases
have been directly traced to behavior by the
male offender." Accountability in these cases
is hopelessly confounded when ACS or other
CPS agencies fail to identify the source of the
violence, or claim, as in the New York City
cases that are the focus of this report, that
abused mothers are culpable of "engaging in
domestic violence."

Witnessing

At one time or another, the majority of
children in households where battering occurs
witness the abuse either directly, because they
are physically present during an incident, or in-
directly, because they are aware that their

consider normal discipline) ; see also Giles-Sims, supra note
12, at 205 . LENORE E . WALKER, THE BATTERED WOMAN 7,
149 (1979) ; RICIiARD J. GELLEs & MURRAY A. STRAUS, INTI .
MATE VioLENcE: T)iE DEFINITIVE STUDY OF THE CAUSES
AND CONSEOUENCES OF ABUSE IN THE AMERICAN FAMILY
121(1988).
60. Giles-Sims, supra note 12, at 207 (reporting the men in

domestic violence cases are six times more likely than their
adult victims to commit child abuse) ; see also Stark & Flit-
craft, supra note 39, at 106, for the claim that severe violence
is committed almost exclusively by men.
61 . Chris M. Sullivan et al ., How Children's Adjustment is

Affected by their Relationships to Their Mothers'Abusers, 15
J . INTERPERSONAL VIOLENCE 587, 596-98(20M).

62 . For estimates, see JAFFE ET AL., supra note 7 ; Edleson,
Bibliography, supra note 7 . Straus estimates that "at least a
third" of American children have witnessed violence be-
tween their parents . MURRAY A. STRAUS, Children as Wit-
nesses to Marital Viole=7 A Risk Factor for Lifelong
Problems Among a Nationally Representative Sample of
American Men and Women, 1wenty-Third Ross Roundtable
on "Children and Violence" Washington D.C. (Sept. 1991).

63 . Witnessing has been associated with low self-esteem in
girls, aggression and behavioral problems in boys and girls,
and with reduced social competence, depression and anxiety,
feelings of helplessness, powerlessness, fragmentation, and
anger . JAFFE ET AL., supra note 7, at 28-29. Reactions tend
to be developmentally specific. Preschool children in partic-
ular are frightened and sometimes terrified, are almost al-
ways confused by the violence, and express their insecurity
through clinging, crying, nervousness and a constant vigilance
over where their mothers are . They display a range of so-
matic problems including insomnia and other sleep disorders,
eating disorders, bed-wetting, ulcers and chronic colds . Pre-
school children have also been found to suffer from a failure
to thrive, developmental delays and socialization deficits . Id.
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62mother is being abused .

	

Witnessing has been
linked to a range of physical, psychological, and
behavioral problems, depending on the devel-
opmental stage at which exposure occurs.63 De-
spite these claims, several carefully designed
studies have shown that children who witness
violence are at no greater risk than children in
distressed relationships where no violence oc-
curs." Other studies, meanwhile, suggest that
the vast majority of children who witness do-
mestic violence show no mental health or be-
havioral effects whatsoever or, conversely, that
over 80% of children exposed retain their over-
all psychological integrity. 65 Moreover, the ef-
fects of witnessini appear to dissipate signifi-
cantly over time.

	

On the other hand, path
analysis reveals that the offender's abuse has a
direct effect on the children's behavioral
problems.'

Estimates of the percentage of children
who experience some behavioral problems as a
result of witnessing domestic violence range as
high as 75%." However, there is no evidence

at 26, 40-41 . By contrast, adolescent witnesses may become
runaways, act out sexually or with violence, or, as in several
instances in my caseload, transfer their fear of the batterer to
their mother (because she causes the problem) and "identify
with the aggressor," (e.g. by adapting his view of their
mother, seeking his protection or by playing the "good child"
to magically protect themselves or their mother from abuse) .
Id. a t 27-31, 40-41 .
64 . See Michael Hershom & Alan Rosenbaum, Children

ofMarital Violence: A Closer Look at the Unintended Victims
55 Am. J . ORTHOPSYCHIATRY 264-65 (1985) (finding that chil-
dren who witness domestic violence have no more problems
than children in distressed families where no violence has oc-
curred) .
65 . Sullivan et al ., supra note 61, at 596 (reporting that of

the 80 seven- to eleven-year-old children interviewed in a
shelter, who had been recently exposed to domestic violence,
over eighty percent exhibited a positive self-image and no
significant pathology); see also Sandra A. Graham-Bermann,
Designing Intervention Evaluations for Children Exposed to
Domestic Violence: Applications of Research and Theory, in
SANDPA A. GRAHAm-BERmANN & JEFrMy L. EDLEsoN,DOMESTIC VIOLENCE IN THE Ln%s OF CHILI:)REN : THE Fu.
TURE OF RESEARCH, INTERVENTION, AM SOCIAL POLICY
237 (American Psychological Association, (2001).
66 . David A. Wolfe et al ., Child Witnesses to Violence Be-

tween Parents. Critical Issues in Behavioraland Social Adjust-
ment, 14 J . ABNORMAL CHILD PsYcHoL. 95,102 (1986) .
67 . Sullivan et al., supra note 26, at 65 .
68 . See Jaffe et al ., Similarities in Behavioral and Social

Maladjustment Among Child Victims and Witnesse4 to Family
Violence, 56(l) AM. J. ORTHOPsYcHIATxry 143, 145 (1986)
(reporting that 75% of the children in their study who were
exposed to domestic violence exhibited cWvdly significant
behavioral problems, compared to just 13% in the control
group) .
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that serious problems are typical. The boldest
claims to the contrary have come from the Na-
tional Family Violence Surveys, where it is esti-
mated that as many as one child in three in the
United States is harmed by exposure to domes-
tic violence.'9 This conclusion is spurious, how-
ever, because it combines relatively infrequent
acts of serious violence with widely accepted
forms of punishment. Even so, the highest rates
of behavioral problems uncovered by the Na-
tional Family Violence Surveys are for "temper
tantrums," reported for 17% of children ex-
posed to domestic violence (as compared to
10% for non-exposed children) . By contrast,
the percentages of children experiencing the be-
havioral consequences that might concern CPS
- drinking, drugs or arrests - ranged between
.2% and 2.9% .'o These rates were higher than
the rates of non-exposed children, represent a,
large number of children nationwide, and may
merit intervention . The point, however, is that
the rate of incidence neither justifies an as-
sumption of imminent risk, nor a generic policy
that considers exposure equivalent to abuse or
neglect . To the contrary, since the National
Family Violence Surveys made no attempt to
separate witnessing from physical abuse and
since these problem rates approximate the rates
of child injury in domestic violence cases de-
rived from police reports and the AFSA study,
it is likely that the behavioral problems reflect
the combined effects of child abuse and witness-
ing, not witnessing alone." In these instances,
the finding of physical abuse would normally
prompt consideration of placement . In any
case, although the literature abounds with
broad claims to the contrary, the serious effects
of witnessing parental violence that would merit

69 . See STRAUS & GELLEs, supra note 10, at 97 ; see also
MuRRA-Y A. STRAUS ET AL., BEHIND CLOSED DOORS

115(1980).
70 . STRAUS & GELLEs, supra note 10, at 456 - 58 .
71 . See Honore M. Hughes et al ., Witnessing Spouse Abuse

and Experiencing Physical Abuse:A "Double Whammy"? 4
J. FAM. VIOLENCE 197 (1989).
72. Edleson, Bibliography, supra note 7, see also Louise

Silvern et al ., Retrospective Reports of Parental Partner
Abuse. Relationships to Depression, Trauma Symptoms and
Self-esteem among College Students 10 J. FAm. VIOLENCE 177
(1995); STRAUS ET AL., supra note 69, at 115.
73. See Evan Stark and Anne Flitcraft, Woman-battering,

ChildAbuse and Social Heredity. What is the Relationship? in
MARITAL VIOLENCE, 147 (Norman Johnson ed ., 1985).
74 . STRAUS ET AL., supra note 69, at 100-01 . In their sam-

ple, only two percent of the men raised in nonviolent homes

a finding of maltreatment are limited to an ex-
tremely , small proportion of exposed children .

Modeling
Modeling is the third frequently identified

source of risk posed to children by domestic vi-
olence . It is widely believed that exposure to
violence in childhood predisposes children to
subsequent misbehavior or violence as adults . 72
There is compelling evidence that male children
exposed to the severest forms of violence - in-
volving knives or guns - are significantly more
likely to become abusive adults .71 The National
Family Violence Surveys report, for instance,
that exposed children are ten times more likely
to become abusive adults than children not so
exposed.74 The trouble with using this statistic
to generalize the effects of exposure on children
is that only 1% of men were raised in the "most
violent" families from which the ratio of ten to
one is drawn . Even among this one percent of
children exposed to the severest forms of vio-
lence, 80% do not become violent adults ;
among children exposed to lower levels of vio-
lence, meanwhile, fully 90% do not become vio-

71lent as adults .

	

The proportion of children who
64act out" as teens due to domestic violence is
only slightly higher." The few longitudinal
studies that have assessed the importance of so-
cial heredity in transmitting violence across
generations have failed to consider a range of
intermediary environmental influences such as
exposure to violent media or violence in the
surrounding community. Even so, a review of
this work concluded that the vast majority (over
70%) of children exposed, even to severe vio-
lence, became normally functioning parents .77
Undoubtedly, parents are among the most sig-

hit their wives, compared to twenty percent of the men raised
in the "most violent" homes. Stark & Flitcraft, supra note
73, at 156.

75 . Conversely, a current batterer is two times more likely
to come from a nonviolent home than a home in which some
violence was used by adults, and seven times more likely to
come from a home where no violence was used than a home
characterized as "most violent." Id. at 157. If one child in
one hundred is exposed to the severest forms of domestic vi-
olence (where knives and guns are used, e.g.) and one in five
of these children becomes a violent adult as a result, this
means that "modeling" explains adult domestic violence in
approximately one case in five hundred.
76. See generally STARK & GsuLEs, supra note 10.
77 . Joan Kaufman &Edward Zigler, Do Abused Children

Become Abusive Parents?, 57(2) Am. J. ORTHopsycHiATRY
186, 190 (1987) .



nificant role models children have and should
be counseled accordingly. Yet no policy of pu-
nitive intervention can be grounded in the evi-
dence that domestic violence leads children to
abuse their own children or their partners .

The Particular Risks of Placement to
Young Children Exposed to Domestic
Violence

Some researchers believe that the stress in-
duced fear associated with witnessing violence
is sufficient in itself to evoke psychological and
behavioral problems in children, particularly of
preschool age, largely because of separation
fears." Conversely, the healthy development of
preschool children requires a sense of security
in a continuous bond with a caretaking parent
who exercises reasonable control over the
child's immediate universe, including con'trol
over the boundaries separating the caretaking
relationship from the outside world."' Yet, in
many abusive relationships, the assaulting part-
ner repeatedly violates the psychological, physi-
cal and social boundaries of the primary care-
taker by usurping her autonomy and right to
independent decision-making in basic arenas of
everyday life .80 As a result, young children ex-
posed to domestic violence often experience
their immediate universe as unpredictable and
unsafe . This can generate a frightening sense of
the world which they may project outwards
onto others, producing nightmares for instance,
or internalize in the form of low self-esteem .

Separating the abusive parent from his vic-
tims and denying him access may be the first

78. See E. Mark Cummings et al., Young Children's Re-
sponses to Expressions ofAnger and Affection by Others in
the Family, 52 CHILD DEvELopmENT, 1274 (1981) ; see also
Edleson, supra note 14; Edleson, supra note 7.
79. A classic statement of this relationship with the care-

taker can be found in JoHN BowLBY, MATmzNAL CARE AND
MENTAL HEALTH 11-13 (1952); see also Joseph Goldstein,
Medical Care for the Child at Risk- On State Supervention of
Parental Autonomy, 86 YALE L.J . 645, 649 (1977) (stating that
"[allthough breaking or weakening the ties to the responsible
and responsive adults may have different consequences for
children of different ages, there is little doubt that such
breaches in the familial bond will be detrimental to the
child's well-being") .
80. See Stark, supra note 8, at 52-58 for a discussion of

these violations and a case example involving children.
81 . For example, Strube and Balfour estimate that more

than 70% leave. Michael J. Strube & Linda S . Barbour, F"-
tors Related to the Decision to Leave an Abusive Relationship,
46 J. MARRiAoE & FAm. 837, 840 (1984) ; see also N. Zoe
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step in addressing the special vulnerability of
children in these cases . Removing the offend-
ing partner can confirm the child's sense of se-
curity in a primary caretaker, while it increases
the mother's safety, permitting her to re-estab-
lish needed boundaries . In fact, most victims of
domestic violence eventually end their relation-
ships with violent men, often because they rec-
ognize the threats it poses to their children."'
However, neither separation nor the issuance of
a court order of protection guarantees safety,
since one-half to two-thirds of

all
abuse occurs

when women are single, separated or di-
vorced .82 Best practice dictates that victimized
mothers be offered the resources and enhanced
advocacy with the courts and criminal justice
system needed to live independently of an abu-
sive partner. Since the adult victim typically
knows the relative risks involved in separation
better than a case-worker, decisions about when
and how to separate from an abusive partner
should typically be left to her or made col-
laboratively ." Even under the best of circum-
stances, removal of a child to foster care can be
a traumatic experience, but in domestic vio-
lence cases where the bond to the primary care-
taker has already been made fragile by abuse,
the trauma of placement can be particularly
harsh, evoking powerful feelings of guilt and
self-loathing that can leave lasting scars. 71bus,
placement in such cases should be used only as
a last resort and in the face of compelling evi-
dence that a mother's judgment is impaired (by
chronic substance use or mental illness, for in-
stance) or the child faces imminent harm.

Hilton, Battered Women's Concerns About Their Children
Witnessing Wife Assault, 7 J. INTERmRSoNAL VioLENCE 77,
78-79 (L992) (discussing the likelihood that battered mothers
recognize the threats to their children and often leave be-
cause of these threats) .
82 . Schechter & Edleson, supra note 24 (presenting data

from the Minneapolis police indicating that 47% of battered
women were victimized by ex-spouses or friends, exceeding,
the percent of those married to their partner) . Emergency
room studies have estimated the proportion of abuse com-
mitted by estranged pafters at two-thirds or more. See
Bruce Rounsaville & Myrna M. Weissman, Battered Women:
A Medical Problem Requiring Detection, 8 INT'L J . PSYCHIA-
TRY MED. 191, 194 (1978).

83. The Green Book, supra note 35, at 19 (indicating, "The
battered woman cannot change or stop the perpetrator's vio-
lence by herself. ff she does not have adequate support, re-
sources, and protection, leaving him may simply make it
worse for her children") .
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Richard Gelles, a widely recognized au-
thority on domestic violence and child abuse,
acknowledges the special trauma associated
with placement."' He writes :

Removing children from their natural
homes, even in cases of maltreatment,
continues to be a controversial form of
intervention . The protection offered
victims is balanced against the disrup-
tion and potential destruction of their
families . Children may also suffer
from the treatment more than the
abuse itself. The psychologist James
Kent and his colleagues found that
children removed from their natural
homes and placed in a series of foster
homes suffered long-term psychologi-
cal problems . Ironically, physically
abused children who remained with
their parents continued to be at-risk
for abuse, but did not evidence the
same psychological deficits exhibited
by the children placed in a series of
foster homes. . . . [T]hey may be at
greater risk in the foster homes than in
their own homes . . . . Protecting chil-
dren by removing them from their nat-
ural parents and placing them with rel-
atives, foster families, or institutions,
has long been considered an undesir-
able method of treating maltreat-
ment.85
Fortunately, there are a range of CPS-

based, court-based and community-based inter-
vention programs in cases involving dual vic
tims that offer credible alternatives to place-
ment, though few of these have been
evaluated.' In Connecticut, the Division of
Children and Families funds a network of com-
munity-based service programs that specifically

84. Ironically, Gelles was the lead expert for NYC in the
suit against ACS. In essence, he argued that since there were
no scientifically valid measures of the risk domestic violence
posed to children, there was no basis to determine that the
ACS policy of removal was any worse (or presumably any
better) than any other approach .
85. GELLEs & STRAus, supra note 59, at 173-74.
86. For a CPS based program, see Hangen, supra note 14;

see also Pamela Whitney & Lonna Davis, Child Abuse and
Domestic Violence in Massachusetts: Can Practice Be Inte-
grated in a Public Child Welfare Setting? 4CHILD MALTREAT-
mENT 158 (1999) ; for a community-based model, see generally
Janet E. Findlater & Susan Kelly, Reframing Child Safety in
Michigan: Building Collaboration Among Domestic Violence,
Family Preservation and Child Protection Services, 4 CHILD
MALTREATwm 167 (1999); for a court-based program, see

The Limits of the CPS Response

target dual victim families, often treating bat-
tered women and children in separate but paral-
lel tracks . 87 Although these have yet to be de-
scribed or evaluated, a number of jurisdictions
host school-based programs for children ex-
posed to domestic violence . These programs
vary in their design and emphases, but typically
combine advocacy on behalf of the mother and
children with independent safety planning for
all family members placed at risk, an approach
pioneered by AWAKE, a program for dual vic-
tims based at Children's Hospital in Boston."

II . Risk Assessment and the Dynamics that
Place Children in Battering Situations

at Risk
Existing evidence does not support the

blanket assumption that children exposed to
domestic violence are at risk for maltreatment
or neglect . To the contrary, most children ex-
posed to domestic violence continue to function
normally. Literature also suggests that the
parenting capacities of battered women are typ-
ically unaffected by abuse. A minority of ex-
posed children may face imminent risk of mal-
treatment and a somewhat larger group could
undoubtedly benefit from services, including
counseling, delivered in the family context and
planned collaboratively with the victimized
adult. Appropriate service plans require case-
specific assessments predicated on the dynamics
that place children at risk where battering is an
issue .

As we have seen, the link between domes-
tic violence and a risk to children in the CPS
caseload has been widely documented . Unfor-

generally Gregory L. Lecklitner et al., Promoting Safety for
Abused Children and Battered Mothers. Miami-Dade
County's Model Dependency Court Intervention Program, 4
CHILD MALTREATmENT 175 (1999) . Dozens of battered wo-
men's shelters also counsel children as well as their mothers.
THE NATIONAL COUNCIL OF JUVENILE AND FAmELY COURT
JuDGEs has summarized twenty-nine programs in their publi-
cation FAmiLy VIOLENCE: EmERoiNG PROGRAMS FOR BAT-
TERED MoTHERs AND THEIR CHILDREN (1998). Some of
these programs are also summarized in Edleson & Beeman,
supra note 20, at Appendix B .
87. See generally EVAN STARK, THE FAmmy VIOLENCE

INTERVENTION PROGRAM AN EVALUAT10N (1995) .
88. For a brief description of AWAKE, see The Green

Book, supra note 35, at 20; see also Edleson & Beeman,
supra note 20 .
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tunately, the CPS response to these cases has
been anything but ideal, frequently aggravating
the situation, including the risks to mothers and
children, rather than ending or lessening the

811possibility of further abuse.

	

In a review of
CPS records in Hennepin County, Minnesota,
Edleson & Beeman reported that cases where
domestic violence was identified were twice as
likely as cases where it was not identified to be
' 4opened" .(45.6% compared to 24.4%), and
half as likely to be "closed" (20.3% versus
38.5%) after investigation.' Although physical
child abuse, sexual abuse or a specific form of
neglect were identified in some of these cases,
the mother was cited for "failure to

P,
rotect 99 in

over a third (34.2%) of the cases .

	

Perhaps
more telling : three of every four cases where
"failure to protect" was identified involved do-
mestic violence.' This response is identical to,
the response to the women by ACS in New
York City that prompted the law-suit for which
the current report was prepared."

A major explanation for the inappropriate
CPS response is that, although there has been
widespread pressure for intervention in these
cases, there are few conceptual maps to help
professionals statutorily responsible for chil-
dren's safety unravel the chain of causation, or
shape the information they receive into an intel-
ligible and evidence based story toguide assess-
ment, judgment or intervention .' As a defen-,.
sive adaptation to this situation, CPS agencies,
like ACS and the agency studied in Hennepin
County, have relied heavily on blanket policies
that include placement and accusations of "fail-
ure to protect" against abuse victims as first-line
interventions .

89 . See Miccio, supra note 8; see generally Stark, supra
note 8.

90 . Edleson & Beeman, supra note 20, at 3.
91 . Id
92 . Id
93 . By contrast with the more than one in three cases iden-

tified with failure to protect in Minneapolis, the proportion
of cases so identified dropped to fewer than one in seven in
the Zone C Pilot in New York City, when domestic violence
training was combined with the provision of domestic vio-
lence expertise and the implementation of a carefully super-
vised protocol . Magen, supra note 16, at 8-10.
94 . See Stark, supra note 8; Magen, supra note 16 ;

Edleson, supra note 14 .
95 . Schechter & Edleson, supra note 24; Magen, supra

note 16. But I would also include in this indictment the vast
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The absence of a conceptual framework is
equally evident in the research literature and in
the protocols, training guides and assessment
instruments available for CPS." The best of
these materials provides a range of statistics
gleaned from the literature, offers a credible
definition of domestic violence (that encom-
passes power and control, as well as physical
abuse), enumerates principles to guide inter-
vention (such as joint safety planning or clear
accountability with the offender), provides
caseworkers with a series of questions that
probe one or another dimension of the defini-
tion, and lists possible interventions." In very
few cases, CPS workers are even told how to
weigh answers when determining the degree of
risk.'

Unfortunately, the tools caseworkers are
given lack coherence and are often contradic-
tory . For example, modeling its written materi
als after the protocol used in Massachusetts,
ACS in New York City defines domestic vio-
lence as a pattern of coercive and controlling
tactics, what has been called "coercive con-
trol." This definition is in accord with the lat-
est thinking in the field, where acts of domina-
tion over a victim's life are considered as
consequential for her safety as physical abuse-99
However, the Domestic Violence Protocol de-
signed to guide caseworkers in applying this
definition to specific cases fails to identify these
acts, describe how they affect women or chil-
dren, or depict the dynamics that workers can
expect to observe if they confront coercive con-
trol. Moreover, the training curricula for ACS
make no mention of coercive tactics, nor do
they explain how such tactics should be as-
sessed. By contrast with the definition and pro-

literature on domestic violence and child maltreatment. II&
generalization is also based on a review of the training mater-
ials, protocols and assessment guides reviewed for this legal
action as well as similar protoools and guidelines used in
Massachusetts . Hangen, supra note 14; Whitney & Davis,
supra note 86 . 'Ibis has also been proposed by the NCJFCJ.
See, e.g., The Green Book, supra note 35 .
96. Edleson & Beeman, supra note 20.
97 . For a review of The Domestic Violence Protocol used

in the Zone C project, see Panciera, supra note 16 .
98. Hangen, supra note 14; Whitney & Davis, supra note

86; Panciera, supra note 16 . For a definition and discussion
of coercive control, see Stark, supra note 8.
99. See Stark, supra note 8.
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tocol, where issues of power and control are
stressed, the training materials emphasize psy-
chological dimensions of abuse and focus on the
role that victim isolation plays in battering, an
important issue, but one which is not mentioned
in the protocol or assessment questions . With-
out a consistent or over-riding conceptual
framework, it is impossible for caseworkers to
integrate the training they receive, the defini-
tion of domestic violence they are given, and
the protocol they are expected to follow in as-
sessment and intervention. Moreover, none of
the materials used to prepare caseworkers to
deal with domestic violence differentiates the
dynamics present in abusive situations, let alone
how different dynamics are likely to differently
affect children. When caseworkers use a do-
mestic violence questionnaire while interview-
ing, the proportion of CPS cases where it i§
identified increases sharply." Because they
get little guidance in interpreting the answers to
their probe, however, improved identification
merely aggravates the dilemmas caseworkers
face, dilemmas which they then pass on to client
families through inappropriate interventions
(such as parenting classes), victim-blaming la-
bels (such as "neglectful" or "uncooperative"
mother) and punitive interventions."

What little guidance typical CPS protocols
offer caseworkers is ill conceived. For instance,
the ACS Domestic Violence Protocol used in
New York City - following the model developed
in Massachusetts - identifies children as "at
risk" if the partner has ever threatened or hit
the primary caretaker." Such cases may com-
prise fifty percent or more of the CPS caseload,
as we saw earlier."' The risk designation is also
inaccurate. In fact, as we also saw, the vast ma-
jority of children exposed to domestic violence
remain psychologically intact and only small
proportions suffer physical abuse or develop

100. See Magen, supra note 16, at 2.
101 . For a more detailed discussion, see Stark, supra note

8 ; Stark & Flitcraft, supra note 9 . When Ms . Tdlet was
choked by her husband, for example, CPS described the vic-
timized mother as "engaging in domestic violence" in front of
the child. Despite the caseworker's assessment that she was
an "excellent" mother, Ms . Mllet was referred to parenting
classes. There was no evidence that Ms. Tillet suffered from
mental health problem. Nevertheless, CPS referred her for a
psychiatric evaluation . See Trepiccione, supra note 1, at
1487-88.

102. Panciera, supra note 16 .

behavioral problems as a consequence of expo-
sure.'04 Instead, the vast majority of children in
these situations face little or no risk. Indeed,
the level of violence against the mother may
contribute less directly to the child's risk than
other constraints, which disable her capacity
to protect herself, escape, or seek support .' 0,5
Pron-dnent among such coercive tactics is deny-
ing a mother access to money, or putting her
under a level of surveillance that prevents con-
tacting informal or formal helpers." This real-
ity is acknowledged in Question 3 on the ACA
Domestic Violence Protocol, where casework-
ers are instructed to ask clients whether their
partner is controlling the money or monitoring
her activity." However, the Protocol does not
list an affirmative answer to this question as a
sign of risk . An ACS caseworker might legiti-
mately wonder why s(he) is supposed to ask the
question if it is not associated with risk .

These examples from ACS merely illus-
trate the larger problem that has been created
because CPS agencies across the country have
responded to political pressure to take domestic
violence into account without doing the ground-
work needed to devise an informed or coherent
approach. The rhetoric contained in guidelines
and protocols is often praise-worthy, including
much talk about accountability for offenders,
partnership in decision-making with victims,
and safety plans." In practice, however, as tes-
timony during the lawsuit against ACS repeat-
edly revealed, mothers rather than their abusive
partners are the primary objects of sanctions,
there is little or no advocacy with prosecution,
police or the courts on behalf of victims or their
children, safety plans are equated with tradi-
tional service mandates, and non-compliance
(usually as a consequence of an administrative
dilemma rather than demonstrated harms to
children) results in a petition of neglect against

103. See Hangen, supra note 14 (for an estimate of forty-
eight Percent); Magen, supra note 16 (for an estimate of
forty-nine percent).

104 . Sullivan et at., supra note 61, at 587-92 ; Straus &
Gelles, supra note 10, at 97.

105 . See generaUy, Stark, supra note 8.
106 . See id. at 56-57.
107 . See text at footnote 93 (citing Magen, supra note 16,

at 11) .
108 . See e.g., Hangen, supra note 14 ; see also The Green

Book, supranote 35 ; Panciera, supra note 16.
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the victim and placement of her children."
The ACS Domestic Violence Protocol empha-
sizes offender accountability as a key tenet of
an appropriate CPS response. However, in his
testimony for this case, the ACS liaison to the
District Attorney's Office, Peter Alexander,
stated unequivocally that it is "not ACS practice
to refer for prosecution cases in which an adult
has assaulted another adult in the presence of
children.""O

In contrast to its Domestic Violence Proto-
col, the ACS training curricula relies on a psy-
chological model of victimization that empha
sizes maternal deficits rather than strengths .
This model prepares caseworkers for clients
who are ambivalent towards the abusive part-
ner, and relatively passive or helpless with re-
spect to their fate."' In the Tillet case, for ex-
ample, after the boyfriend had moved out,' the
mother allowed him to give her a ride home
from the hospital rather than create a scene that
might have culminated in violence . The child
had never been hurt and, the boyfriend never
re-entered the apartment . Nevertheless, misin-
terpreting Ms. Tillet's strategic and protective
decision as an expression of her ambivalence,
the supervisor ordered the child removed .112
The credibility and motives of clients who do
not fit this stereotype are immediately suspect .
Since battered women are not seen as capable
parents and aggressive help-seekers with a pow-
erful self-interest in their own, and their chil-
dren's safety, there is little attempt at mutual
planning."' To the contrary, in the cases in-
volved in Nicholson v. Williamson, caseworkers
frequently misinterpreted legitimate attempts

109. This conclusion is based on the documents provided
to the author by ACS and reviewed for Nicholson v.. Wil-
liams.
110. IYanscribed Testimony of Peter Alexander in the case

of Nicholson v. Williams, 2002 U.S. Dist . LEXIS 4820
(E.D.N.Y. Mar. 11, 2002).

111. Ibis stereotype is based on the now discredited view
that battered women suffer from "battered woman's syn-
drome" consisting of "learned helplessness" and a "cycle of
violence" which causes victims to be ambivalent about leav-
ing. Stark, supra note 8, at 46. See generally LENORE
WALKER, 1~IE BATTERED WOMAN (1979); LENORE WALKER,
THE BATTERED WOMAN SYNDROME (1984); LENORE
WALKER, TERRimNo LOVE : WHY BATTERED

WOMEN KmL
AND How SOCIETY RESPONDS (1989) (identifying learned
helplessness and a cycle of violence as characteristics of "Bat-
ted Women's Syndrome"). Fbr a critique of this view, see
Mary Ann Dutton, The Validity and Use of Evidence Con-
cerning Battering and Its Effects in Criminal Trials:A Report
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by the battered mothers to devise independent
strategies based on their actual situation as re-
sistance to or a lack of cooperation with a ser-
vice plan, and proceeded to removal."'

In sum, the information about domestic vi-
olence provided to CPS workers in their proto-
col and training leaves them with a sense of
heightened, perhaps even exaggerated concern.
Yet, they are not given the tools to translate this
concern into case-specific risk assessment and
intervention . Since workers are told that do-
mestic violence can harm children, and because
they are unclear about when it does so, how it
does so, and how to determine if it is doing so,
domestic violence creates an administrative
nightmare for CPS. Against this background, it
is hardly surprising that they and their supervi-
sors rely heavily on placement in domestic vio-
lence cases, an intervention towards which their
operating principles directs them, whenever
there is "ambiguity" about risk .

If there were no credible alternatives to as-
sessing the likely outcome in domestic violence
cases, the current CPS response to domestic vi
olence cases would be intelligible, even if un-
just . An alternative approach begins with an
understanding of the components and dynamics
of domestic violence in a particular case .

For the CPS caseworker, two interrelated
questions are critical: what are the dynamics
surrounding the use of force in a given relation
ship, and how are these dynamics likely to af-
fect women and children? Until recently, do-
mestic violence was differentiated primarily by
the means employed and their consequences,
real or imagined."' In fact, the risks posed to

to Congress Under the Violence Against Women Act, Re-
search Report, Washington,D.C. : U.S . DEPARTMENT OF Jus-
TICE, NATIONAL INSTITUTE OF JusTtcF- AND THE.U.S . DF_
PARTmENT OF HEALTH AM HUMAN SERVICES, NATIONAL
INSnTUTE OF MENTAL HEALTH (NCJ 160972 1996); see also
DONALD DOWNS, MORE THAN Vicnms: BATTERED Wo-
MEN, THE SYNDROME SOCIETY AM THE LAw (1996); Mary
Ann Dutton, Understanding Women's Response to Domestic
Violence. A Redefinition of Battered Woman's Syndrome 21
HoFsTRA L. REV. 1191 (1993).
112. Trepiccione, supra note 1, at 1487-88.
113. Lip-service may be given to a "safety plan." Testi-

mony in the ACS lawsuit indicated, however, that
caseworkers equate safety planning with an offer of services
(such as shelter) irrespective of a woman's particular circum-
stances or experience with seeking help.

114. Hilton, supra note 81 .
115. 71hus, many of the guides from which information is

gleaned by ACS and other CPS agencies use a calculus of
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victims and their children are largely a function
of the frequency with which force is used and its
duration, even when individual episodes are mi-
nor, and the extent to which the abusive adult
supplements the use of force with strategies
which can disable a victim's capacity for inde-
pendence and to garner support."'

(a) Common Couple Violence
In many relationships, one or both adults

use force in ways that they view as legitimate to
address perceived differences in power or to re
solve conflicts . If children are hurt by so-called
44common couple violence," this is almost al-
Ways inadvertent, and the risk of their exper-
iencing psychological trauma is small, though
modeling is a concern."' 71~pically, both part-
ners involved in this dynamic benefit from cul-
turally sensitive counseling focused on anger
management, conflict resolution, and informa-
tion on potential risks to children."' Although
much of what is currently called "domestic vio-
lence" in the research literature falls into this
category, cases involving common couple vio-
lence are unlikely to comprise a major subgroup
within the CPS caseload.

(b) Simple Domestic Violence
A very different dynamic involves the uni-

lateral use of force to hurt a partner or their
children, often in response to jealousy, in the
context of drug or alcohol use, and/or as part of
a broad pattern of criminal activity. Simple do-
mestic violence frequently results in injury to
adult victims and may extend to child abuse, in-
advertently hurt children, or be psychologically
traumatic. Since this form of domestic violence
is rarely accompanied by strategies designed to
subordinate the partner, however, victims who
are assaulted in this context typically retain

physical harms to the mother to distinguish risks to children .
See Edleson, supra note 14 ; Schechter & Edleson, supra note
24.
116. 1 have derived the following schema from the re-

search literature on domestic violence . I develop it at greater
length in EVAN STARK, COERCIVE CONTROL: RE-PREsENT-
ING BATrERED WOMEN, (forthcoming, 2002).

117. The concept of common couple violence was intro-
duced in MichaelP. Johnson, Patriarchal Terrorism and Com-
mon Couple Violence.- 71vo Forms of Violence Against Wo-
men, 57 J. MARRIAGE & FAm. 283, 283-94 (1995) .

118. Often, neither partner views the use of force in these
relationships as illegitimate and may even consider it an es_
sential ingredient of marital satisfaction. See generally K.
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their psychological integrity, primarily require
criminal justice intervention, and are ready al-
lies in safety planning for children . The risks as-
sociated with simple domestic violence can typi-
cally be determined by the frequency and
severity of abuse, the presence and/or use of
weapons and the credibility of threats. Because
of its relationship to injury and substance use, a
significant proportion of the domestic violence
cases confronted by CPS are likely to be of this
type .

(c) Coercive Control

The most devastating context in which do-
mestic violence occurs involves an ongoing pat-
tern of "coercive control," where force is sup
plemented by systematic attempts to isolate,
intimidate and control a partner.'" Here, the
major risks to children involve attempts to de-
prive the primary caretaker of support and re-
sources needed for basic survival, including
food, money or access to transportation .120 In
extreme cases like Hedda Nussbaum S,12' a hos-
tage-like situation may completely disable a
mother's capacity to provide for or protect her-
self or her children, creating a situation of neg-
lect that requires dramatic and emergent inter-
vention. VvUle the mother may experience a
range of medical, behavioral and psychological
problems, the risk of neglect in these cases is
typically a direct result of the constraints under
which she is living, not an incapacity or inability
to provide or protect. Assessment probes the
various dimensions of coercion and control in
the relationship and any prior exposure of chil-
dren to the abusive pattern . Intervention fo-
cuses on removing the offender and holding
him accountable through enhanced advocacy,
ending the mother's isolation through social
supports,

	

re-establishing her

	

access . to

	

re-

Daniel O'Leary et al ., Physical Aggression in Early Marriage.'
Pre-relationship and Relationship Effects, 62 J. CONSULTING
& CLINICAL PSYCH. 594 (1994) .
119. See generally, LEwts OxUN, WOMAN ABUSE: FACTS

REPLACING MYTHS 113-14 (1986) (describing coercive con-
trol); ANN JONES, NExT TIME, SHE'LL BE DEAD (1994); com-
pare Stark, supra note 8 with Johnson, supra note 118.

120. See Stark, supra note 8, at 55, 70 (discussing Connect-
icut v. Lazarra, where a mother was charged with multiple
counts of risk of injury to her five children) .
121. For a discussion of Hedda Nussbaum's case, see gen-

erally Nancy S. Erickson, supra note 7, at 197-98; see also
Ronald Sullivan, Stifling Tears, Nussbaum Recounts Lisa's
Last Days, N.Y . TIMES, Dec. 2,1988, at B1.
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sources, and reinforcing her capacity for inde-
pendent decision-making through collaborative
safety planning . This schema is admittedly pre-
liminary, though it illustrates the sorts of dis-
tinctions needed to ensure that CPS interven-
tions respond appropriately to client needs and
risks .

In addition to the direct risks children face
in cases involving simple domestic violence or
coercive control, they are also endangered by
two common patterns ; "the battered mother's
dilemma," and when child abuse occurs as "tan-
gential spouse abuse. 99122

"The battered mother's dilemma" refers to
the choices the offender forces the victim to
make between their own safety and the safety
of their children . A particular incident may
bring this dilemma into sharp focus, as when a
woman realizes that she may be hurt or killed if
she attempts to protect her child from an of-
fender's abuse. In a recent case in which I testi-
fied, for example, a woman whose life had been
threatened returned to her house and was killed
when her husband took their eighteen month
old child "hostage."" Typically, however, the
battered mother's dilemma describes an ongo-
ing facet of abusive relationships where the of-
fending partner repeatedly forces a victimized
caretaker to chose between taking some action
she believes is wrong (such as physically disci-
plining her child), being hurt herself, or stand-
ing by while he hurts the child.124 Threatening
to hurt the primary caretaker if she reports do-
mestic violence or child abuse is a classic in-
stance of the battered mother's dilemma.1z
Confronted with these dilemmas, victims at-
tempt to preserve their rationality and human-
ity by selecting the least dangerous option - a
decision-makm*g process I term "control in the
context of no control."" It is the responsibility
of either CPS or the police to redress the imbal-
ance in power from which this dilemma arises,
thereby increasing the choices available to the
victim . Ignorance of the external constraints to
which a caretaker is responding, however, often
leads agencies to mistakenly hold her culpable

122. See generally, Stark, supra note 8, at 91, 97 for an in
depth discussion of these dynamics .

123 . State v . Tkaficonda, 612 A.2d 45 (Conn. 1992) .
124. Stark, supra note 8, at 55-56 .
125 . Id. at 55.
126. See U at 56.
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and respond punitively, thereby aggravating
rather than relieving the dilemma.

A related but separate dynamic occurs
when child abuse occurs as, or takes the form
of, "tangential spouse abuse."" Here, the of
fender treats the child as an extension of the
mother, and threatens or harms the child to in-
crease the mother's dependence, compliance
and/or fear . Child abuse as tangential spouse
abuse is particularly common during separation
and divorce, when the offender's access to his
partner, but not to the children, may be lim-
ited.' 22 The frequency of this dynamic is an im-
portant reason why a mother's hesitation to
separate, or seek a protection order should be
taken seriously during safety planning.'" Ex-
amples of this dynamic in intact couples include
threats to report the mother to CPS, using chil-
dren to spy on their mother, punishing a mother
by denying her access to the children, hurting
the children whenever the mother does some-
thing that makes him jealous, or being passive-
aggressive by consenting to care for the children
so the mother can work and then neglecting
them. Mothers caught in this dynamic are par-
ticularly susceptible to guilt, whether induced
by the offender's accusations or by institutional
victim blaming.

The child's risk in these scenarios is a func-
tion of the type of abuse employed (common
couple violence, simple domestic violence or co
ercive control), and the extent to which children
are implicated in the pattern (e.g. by 'the bat-
tered mother's dilemma' or 'tangential spouse
abuse') . In each of these cases, the abusive
partner is the immediate source of the threat to
the child and should, therefore, be the target of
criminal justice intervention . At the same time,
the child's vulnerability may condition the
mother's, as when the mother is held hostage by
her partner's threats to the children (an exam-
ple of child abuse as tangential spouse abuse) .
The reverse may also be true, namely that the
child may become vulnerable because the of-
fender has effectively disabled the mother's ca-
pacity to protect. In these situations, the safety

127 . 1& at 56 & 97 .
128 . 1& at 58.
129 . In one Hilton study, fully one-third of the battered

women remained with their abusive partners because they
feared harm to their children if they left. See Schechter &
Edleson, supra note 24 (citing Hilton, supra note 81, at 81).
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of either requires a global assessment of the
overall levels of violence and entrapment in the
relationship regardless of whether actual child
abuse or neglect has occurred . Child maltreat-
ment can be prevented only when it is ad-
dressed in tandem with interventions that em-
power and protect the victimized caretaker . To
devise such interventions requires frank sharing
of information, a realistic picture of the con-
straints on the victim's choices, mutual and in-
dependent planning for safety of mother and
child based on the child's age and the victim's
prior experience, and a reliance on the victim to
make protective decisions if given the opportu-
nity to do so safely." This is inconceivable un-
less the CPS worker builds a relationship of
trust and partnership with the primary care-
taker based on mutual respect . On the basis of
this relationship, it is possible to determine
whether the issue is common couple violence
(requiring counseling), simple domestic vio-
lence (requiring enhanced advocacy with crimi-
nal justice), or coercive control (where a com-
plex array of services may be required) . If
battering has taken the form of coercive con-
trol, identifying which feature is most promi-
nent becomes critical to designing an appropri-
ate service plan."' 71bus, caseworkers should
provide empowerment resources where control
is dominant, facilitate police and court interven-
tion where violence or threats are critical, and
help reconstruct support networks in response
to isolation . Partnership is even more impor-
tant in those rare cases where a hostage-like sit-
uation puts children at imminent risk . Here, re-
framing the mother's responses by making the
dilemmas she faces explicit, and helping her ap-
preciate that the constraints imposed by her
partner are responsible for poor decisions for
which she may blame herself, sets the context
within which temporary placement can be a mu-
tually agreed first step . While placement re-
mains an important option in such cases, inter-
vention is premised on collaboration and
respect, battered mothers often recognize its

130. See generally Schechter & Edleson, supra note 24, for
a guide to such interventions.

131. For a discussion of these issues, see EVAN STARK &
ANNE FuTcRAFr, DISCRARGE PLANNING wrrH BATTERED
WomEN 201-08 (1996) .
132. Stark & Flitcraft, supra note 9, at 103-05.

importance as an intermediate step towards
reunification and family survival .

Current policies and practices by ACS ag-
gravate 'the battered mother's dilemma' and
the probability that child abuse will take the
form of tangential spouse abuse. While the of-
fending partner is the principal source of the
mother's dilemmas, these are often exacerbated
by the agencies to which the victim turns for
help, particularly those agencies responsible for
child protection - CPS and the courts . In the
Yale Trauma Studies, for example, we found
that children darted for child abuse or neglect
were more likely to be placed if their mother
was battered than if she was not, even when we
controlled for the level of in

'
jury allerd to the

child, a frankly punitive response." Current
CPS policy and practice aggravate the battered
mother's dilemma in a number of ways. For in-
stance, the increasing propensity for CPS agen-
cies and courts to equate domestic violence with
abuse or neglect means that if a mother reports
domestic violence to ACS she risks losing her
child, an example of the battered mother's di-
lemma."' If she does not report, however, she
risks further harm to herself or her child.
Moreover, because the mother cannot talk
forthrightly with the caseworker, given the pol-
icy implications, she may misrepresent her situ-
ation, further increasing her vulnerability to pu-
nitive interventions and reinforcing the
mistaken perception that she is ambivalent or
resisting services . ACS practice also lends cred-
ibility to the batterer's threat that if the victim
disobeys him, she will lose her children - an ex-
ample of child abuse as tangential spouse abuse .
Meanwhile, caseworkers routinely deliver so-
called "safety" plans (e.g. going to a shelter,
leaving the abuser, or moving) as what, given
the punitive consequences of noncompliance,
amounts to a mandated service, without consul-
tation with the client or domestic violence ex-
pertise . By undermining a battered woman's
sense of control, this process reinforces the bat-
terer's attempts to deprive her of power and
control over her life."4 Again, the victimized

133. See Edleson & Beeman, supra note 20, at 3 (docu-
mented for Hennepin County, Minnesota) .

134 . See V. Pualani Enos, Prosecuting Battered Mothers:
State Laws' Failure to Protect Battered Women and Abused
Children, 19 HARV. WomEN'sU. 229,245-48 (1996) (explain-

125
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caretaker faces a devil's choice: either leave the
abuser (a situation which may dramatically in-
crease the risk to herself and her child), or lose
the child. Indeed, this approach is dispropor-
tionately emphasized in training materials and
protocols, and reinforced by the instill expecta-
tion that victims are ambivalent. Against the
intimidating context in which safety concerns
are unilaterally addressed, the CPS response is
self-fulfilling: women are reluctant to report do-
mestic violence until it escalates to a point
where children face imminent danger.

Case Examples

TWo case examples taken from the files of
Nicholson v. Williamson illustrate the dynamics
I have described .135 In the case of Ms. Udoh, a
plaintiff in the New York City lawsuit, the hus-
band had a twenty-year history of d6mestic vi-
olence against the mother, and a parallel history
(of which ACS was aware) of hitting the chil-
dren with sticks . Moreover, the mother had
been to court twenty-three times seeking pro-
tection from the abuse, and financial support
for the children. When Family Court finally is-
sued a protection order, it refused to extend it
to the children or to order the husband out of
the house. Moreover, ACS failed to assist the
mother in securing child support. Without the
resources to secure a home of her own or any
legal means to keep the father from seeing or
hurting the children, the woman returned to the
husband, taking the calculated risk of endanger-
ing herself in order to minimize harm to the
children. In response to her decision, however,
but without probing its logic or motivation,
ACS filed a neglect petition against the mother
and removed the youngest children. The allega-
tion of matemal neglect was both unjust and
unfounded, particularly given the contribution
of ACS and Family Court to the children's risk.
Still, the father's propensity for violence created
an emergent situation, and instead of acknowl-
edging the mother's dilemma and working with
her to resolve it through a jointly developed
safety plan, (that might have included tempo-

ing that accusing battered mothers of neglect deprives them
of control and further aggravates their problems) .

135 . Nicholson v . Williams, 2002 U.S . Dist. LEXIS 4820,
*41-*65 (E.D.N.Y . Mar. 11, 2002) (discussing background of
plaintiffs' cases, including but not limited to Plaintiff Udoh
and Plaintiff Garcia) .
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rary placement for the children, emerger
housing assistance, etc.), ACS chose to re-v
timize the mother and her children .

The degree to which a mother's efforts
protect her children are met with punitive i
sponses from CPS is also illustrated by the cE

of Ms. Garcia, another client in the ACS la
suit . Ms. Garcia had repeatedly called poli
and obtained a protection order against her f(
mer partner. Nevertheless, based largely on I
zealous self-advocacy, the supervisor critica
noted "mother . . .doesn't see herself as a v
tim.."'36 Ms. Garcia's fourteen-year old dauE
ter had witnessed the domestic violence, thou
she was not harmed. ACS demanded access
the girl. Aware of the emotional trauma asso
ated with witnessing, and concerned that I
daughter might be re-traumatized by an insen
tive interview, Ms. Garcia asked to review t
questions beforehand. When CPS refus-E
claiming the mother might then prompt the E_
to answer, Ms. Garcia severed contact with I
agency . Although Ms. Garcia had enter
counseling, moved and met

all
of ACT ott

expressed concerns, the caseworker remov
the girl to foster care, explaining to the girl tl
the placement was necessary because "yc
mother refused to return a telephone call."

Removing the children of battered worr.
from their homes for no other ostensible reas
than the occurrence of domestic violence
given the occurrence, because she remains ii
relationship with the offending partner, is
unjust, victim-blaming practice that cannot
supported by research, provides unnecess
trauma to children and may aggravate the d
ger of serious abuse to mother and/or c'.
dren.138

III. Improving the CPS Response
Best practice standards in child well

cases involving domestic violence rely on ii
and ongoing safety planning with the non
fending caretaker, including court protect
independent safety planning for the child :
sensitivity to strategies that re-victimize '

136 . Id. at *63.
137 . Id. at *64 .
138 . For an elaboration of a similar view, see generah

A. Phillips, Comment, Re-Victimized Battered Women: 7'
nation ofParental Rights for Failure to Protect Children
Child Abuse, 38 WAYNE L. REv. 1549 (1992) .
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tered mothers; aggressive advocacy with crimi-
nal justice to hold offending partners accounta-
ble ; liaison with domestic violence expertise ;
case-specific assessment based on the dynamics
of coercion and control ; the offer of services de-
signed to enhance the autonomy and safety of
mother and children; and a coordinated com-
munity response."'

In contrast to other types of abuse or neg-
lect cases considered emergent, domestic vio-
lence rarely presents the sort of immediate
threats to children that require dramatic inter-
vention. In lieu of evidence that a child is in
imminent physical danger, best practice dictates
that caseworkers proceed from a strengths per-
spective grounded in the understanding that
victimized caretakers are typically capable par-
ents whose experience and perceptions are the
most accurate source of information on the situ-
ation." Even where the child is the identified
client, successful intervention requires empathy
for the victim status of the primary caretaker,
and the dilemmas posed when her own safety
and autonomy are pitted against her child's

.How victimized caretakers are approached, and
the manner in which support is provided are as
critical for safety in the family as the substance
of that support.

Joint planning with the battered caretaker,
for her and her children's safety, is an essential
component of best practice . Studies consist
ently demonstrate that battered women typi-
cally take multiple actions to prevent, limit and
end abuse . In the ACS, Pilot Project in Zone C,
for instance, among the domestic violence vic-
tims identified, half had already called police
and/or acquired a protection order from the
court, and thirty-five percent had taken the chil-
dren and/or left home to elude the abusive part-
ner."' Indeed, there is no better basis for tem-
porary placement, in the cases where this is
indicated, than the shared interest of the bat-
tered mother and the caseworker in the chil-
dren's safety. In this context, placement can
help the mother take the steps she needs to be
safe as well as provide temporary safety for her
child . We may also expect the psychological ef-
fects of placement on mother and child to be

139 . Schechter & Edleson, supra note 24 .
140. See Julie Blackman, Potential Uses for Expert Testi-

mony. Ideas Toward the Representation of Battered Women
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mollified when it is presented as part of a "fam-
ily" safety plan rather than an agency-initiated
sanction . Approaching the mother as a trusted
partner also has a pragmatic function for CPS,
to maximize full and accurate information
about a child's risk and build on the steps she
has already taken to protect herself and her
children . To accomplish the sort of alliance
needed in these cases, agency policies and ac-
countability structures will have to be modified
to include responsibility for all victims in indi-
cated families, to acknowledge the risks associ-
ated with re-victimization, and to garner a new
package of services that responds to the eco-
nomic, health, safety, housing and advocacy
needs of domestic violence clients rather than
the needs of the traditional CPS clientele for
counseling and support with parenting .

CPS agencies often provide supportive pro-
grams where joint planning with clients pro-
ceeds in the best interests of the children . For
example, in New York City, ACS mandates a
seventy-two hour Child Safety Conference that
involves extended family members, a range of
child welfare professionals and outside exper-
tise . Unfortunately, however, the Conference,
like similar interventions offered by other CPS
agencies, is convened only after placement, and
its typical focus is reunification, an emphasis
that constrains the caretaker to follow the dic-
tates of the agency whatever the pretense at
partnership and obstructs frank exchange .

Structural Change

Even where CPS adapts guidelines or pro-
tocols that are appropriate for cases involving
domestic violence, their credibility is out
weighed and undermined by a mission-driven
accountability structure that directs interven-
tion away from appropriate practice and to-
wards victim-blaming strategies, including
placement.

The Mission

CPS agencies are mission-driven organiza-
tions that are held publicly accountable, and so
hold staff accountable, for child safety and well
being, but not for the safety of adult victims in

Who Kill, 9 WOMEN's R-rs. L Rap . 227, 229 (1986) (arguing
that battered women have a heightened reasonableness).

141 . Magen, supra note 16, at 11 .
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their caseload nor for the preservation of the
households in which they intervene . The proxi-
mate rationales for this approach are that child
protection requires such a singular focus, that
other agencies (such as police) are responsible
for adult safety, and that the state has a legal
responsibility to oversee caretaking for vulnera-
ble populations . Additionally, given public ac-
countability for child safety, child protection
and family preservation often seem irreconcila-
ble in cases judged high risk, a fact that was il-
lustrated by the widespread confusion (even de-
moralization) among CPS workers when both
values were briefly given equal emphasis during
the Clinton administration. Conflicts of value
and approach are particularly evident in child
protection cases involving a mother's victimiza-
tion . In contrast to the emphasis on children's
dependence, protectionism and emergent deci-
sion-making required in many child maltreat-
ment cases, best practices with battered women
emphasize autonomy, collaborative decision-
making and empowerment.142

In New York City the death of Elisa Iz-
quierdo, while nominally under ACS protec-
tion, led Mayor Giuliani to separate the agency
from the city's Human Resource Administra-
tion, replace the dominant emphasis on preser-
vation with an emphasis on placement, and to
appoint Nicholas Scoppetta as Commissioner, a
prosecutor who had personally benefited froma
childhood in foster care. Scoppetta moved
quickly to implement the Mayor's mandate, is-
suing new ACS "Operating Principles" that di-
rected any and all staff to resolve "any ambigu-,
ity regarding the safety of the child . . . in favor
of removing the child from harm's way.99143
Given the confusing information caseworkers
received about domestic violence, and the his-
tory of court decisions supporting charges of
neglect against non-offending victims of domes-
tic violence, it was inevitable that placement
would be a pnmary response to the ambiguity
in these cases.'44

In fact, a self-fulfilling dynamic is set in
motion when, solely because of their victimiza-
tion, battered mothers are cited for neglect,
charged with failure to protect their children, or

142. See generaUy Stark, supra note 131 ; The Green Book,
supra note 35 .

143 . ACS, "Operating Principles."
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referred for counseling, psychiatric care, parent-
ing classes or similar services which are insensi-
tive to the core dimensions of power and con-
trol that underlay their entrapment. Where
such policies and interventions prevail, as they
do in hundreds of CPS networks, domestic vio-
lence is likely to surface only when the violence
persists or becomes emergent, when it elicits
complex psychosocial or behavioral sequelae,
or when clients take initiatives that CPS views
as resistant or uncooperative . In response,
others are likely to be re-victimized by interven-
tion rather than supported; children are more
likely to be re-traumatized because of place-
ment rather than protected ; the risk of repeated
abuse of mothers and children is increased; and
the primary resources for child protection in do-
mestic violence cases - the mother's knowledge
of the situation, her strategic prowess and her
parenting capacity - are undermined rather than
exploited. By contrast, broadening the mission
to include agency responsibility for the safety of
all family members provides an appropriate
context for devising effective intervention.

The Organizational Structure

The CPS mission is expressed in an organi-
zational design and accountability structure that
marginalizes any functions other than child pro
tection, even where domestic violence expertise
is on board. The ACS structure is illustrative .
ACS employs a senior person with domestic vi-
olence expertise whose title is "Director of Do-
mestic Violence Policy and Planning." This per-
son has only an advisory role, reports directly to
the Commissioner, and presumably has an in-
fluence on policy . Moreover, the Director has
no direct relation to other policy making, plan-
ning, management or line-staff, including those
few agency staff employed as "domestic vio-
lence specialists" in local offices, and has no
field staff who report to her . CPS agencies have
also addressed domestic violence by hiring do-
mestic violence specialists (as in Massachusetts)
who are available for referrals, incorporating or
contracting with multi-disciplinary teams that
include expertise in domestic violence alongside
other problem areas, sub-contracting services

144. The critical cases in New York are reviewed by Jill
Zuccardy, Practicing Law Institute .
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for "dual victim" families to community-based
agencies (as in Connecticut), appointing advi-
sory panels to oversee domestic violence (as in
New York City), or creating a separate track of
services (as in Michigan) for these families .

The relative merit of these innovations has
not been subjected to rigorous evaluation. Re-
sults of these changes appear to be uneven,
however, largely because without official ac-
countability for women's safety, caseworkers
utilize domestic violence services or expertise
only when circumstances compel them to do so.
In Connecticut, although the state's Division of
Children, Youth and Families (DCYF) agreed
to provide at least fifty percent of the referrals
for the community-based dual victim programs
it began funding in 1986, after five years of oper-
ation, it had referred only a handful of cases."'
By contrast, ACS personnel testified in the
Nicholson case that a domestic violence special-
ist in one of the Pilot Projects in New York City
was able to provide caseworkers with an alter-
native in fully ten percent of domestic violence
cases where workers recommended removal .
The problem in both instances is that there are
no developed criteria for the involvement of do-
mestic violence expertise and that there is no
accountability when involvement does not oc-
cur. VvUle research shows that domestic vio-
lence is probably the single most common con-
text in which child maltreatment may occur,
CPS agencies approach it as a background fac-
tor or a problem in behavioral health, much like
substance abuse, with all the victim-blaming
stigma this implies. Since, from an administra-
tive standpoint, the current use of placement is
working as a frontline option, expertise consul-
tation is only used when a case presents a
"problem." Should attempts to use; consulta-
tion become widespread, without an internal
commitment of resources roughly equivalent to
the prevalence of domestic violence in the
caseload, the specialists will be quickly over-
whelmed and become virtually inaccessible to
caseworkers, a problem that has plagued Mas-
sachusetts.

145 . Evan Stark, The Hanily Violence Outreach Program
(FVOP): An Evaluation (unpublished) .

146. See Stark, supra note 52, at 363-66(discussing the im-
portance of the coordinated community response) ; see gener-
ally The Green Book, supra note 35.
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An alternative to using outside consulta-
tion involves contracting out for domestic vio-
lence services, either by referring clients di
rectly to shelters and advocacy services
(Connecticut), or by providing existing preven-
tion agencies with domestic violence education
(New York City) . Again, however, to work
properly, these arrangements require an incen-
tive to identify domestic violence clients and re-
fer them appropriately at the source, something
that is typically lacking in CPS. In Connecticut,
for instance, the lack of referrals from CPS
forced contracting domestic violence agencies
to generate their own population of dual vic-
tims, increasing rather than relieving the CPS
caseload. Meanwhile, sensitizing existing con-
tractors to the problem leaves the traditional
mental health emphasis of prevention agencies
unchallenged . Reliance on outside supports of
whatever kind makes it even more unlikely that
a uniform response to domestic violence cases
subject to quality review or improvement will
develop at CPS. Moreover, to out-source effec-
tively, an agency must have a predetermined in-
ventory of service needs (e.g. domestic violence
victims to shelter, offenders to counseling) .
Such an inventory of domestic violence clients
does not currently exist at most CPS' and, if it
did, would almost certainly rest on the inappro-
priate but currently dominant psychological
model.

Perhaps the most successful approach has
linked CPS in local communities to the range of
community-based health, mental-health and
justice services mi

	

wh
'
at is called a "Coordinated

Community Response" (CCR). This model re-
lies on on-going collaborative planning with
front-line providers who can hold one another
accountable for outcomes alon a range of
needed service delivery points.'!F Perhaps the
model's most dramatic effects arise from collab-
orative relationships on behalf of family safety
and offender accountability between CPS agen-
cies, battered women's programs, police and
prosecutors . In New York City,, for example,
the arrests of batterers rose dramatically during
pilot programs in the Bronx and Manhattan
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which included routine liaison between CPS
and police . Arrests fell again, when the liaison
arrangement was abandoned."' CPS involve-
ment in such service networks can be legiti-
mated by legislation.118 Still, it is unlikely to be
an effective antidote to placement unless and
until there is a corresponding broadening of
mission and a realignment of commitment, ac-
countability and resources to reflect the grow-
ing recognition of a truth that underlies the
community-based response, that the empower-
ment of battered women is the best way to keep
children who are exposed to domestic violence
safe and healthy .

CONCLUSION

Domestic violence poses a significant risk
to child safety in some cases, and a potential
risk in many others. We have seen, however,
that both the indirect and direct risks to chil-
dren in domestic violence cases are typically
non-emergent and rarely rise to the level nor-
mally associated with child abuse or neglect .
Indeed, compared to the mothers in CPS cases
where abuse or neglect has occurred, battered
mothers are relatively free of psychological or
behavioral problems and are highly motivated
to parent . By contrast, the behavioral problems
identified among children exposed to domestic
violence are closely related to behavior by the
offending parent. Moreover, these children are
particularly vulnerable to the trauma associated
with foster placement . Building on the
strengths of battered mothers, the most effec-
tive strategy of child protection is based on mu-
tual safety planning, including independent
safety planning with children, aggressive liaison,
and advocacy with criminal justice agencies and
the courts to ensure accountability for the of-
fending parent, and the provision of services
that restore and reinforce the caretaker's capac-
ity to make independent decisions for herself
and her children .

Nothing I have said is meant to deprive
CPS of the option of removing a child from a

147. INTERNAL MEMORANDum FROM ADMINISTRATION
OF CHILDREN SERVIcEs, HISTORY oF REcENT DomEsTic Vi .
oLENcE EFFORTS IN A.C.S., April 2000.

148. For example, CONN. GEN . STAT . ANN. § 17a-106b
(West 2001) includes the following language :
(a) The state of Connecticut finds that family violence can
result in abuse and neglect of the children living in the house-
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family where domestic violence is an issue . Re-
moval in such cases, however, is only justified to
prevent future risks when three conditions have
been met. First, a case specific assessment has
suggested that the abuse or neglect of the child
is an on-going risk that outweighs the risks asso-
ciated with foster placement. Second, CPS has
engaged in joint safety planning with the victim,
including an offer of services geared to the dy-
namics and risks identified in a specific case . Fi-
nally, criminal justice intervention has been ag-
gressively pursued . At a minimum, this would
include support for the victim in obtaining a
protective order, arrest of the batterer where
appropriate, and an offer of services to the of-
fender, including batterer's education .

Like other CPS agencies around the coun-
try, ACS has taken numerous steps to reform its
approach to domestic violence, implementing
two pilot programs that greatly enhanced staff
performance, developing domestic violence
training and a domestic violence protocol, intro-
ducing domestic violence expertise at policy-
making and local levels, and cultivating domes-
tic violence awareness among agencies with
which it contracts for preventive services. The
Zone C pilot demonstrated the effectiveness of
sensitive questioning in enhancing identifica-
tion . Meanwhile, the Zone A pilot showed that
combining aggressive liaison with criminal jus-
tice and involvement by domestic violence ad-
vocates can dramatically increase offender ac-
countability and reduce foster placement.
However impressive these initiatives, they re-
main ad hoc and marginal to the main thrust of
the organization as defined by its mission, or to
the internal system of outcomes for which staff
are held accountable . As a result, the lessons
learned from the pilot program have not been
disseminated to the rest of the agency. Domes-
tic violence expertise within the agency is iso-
lated and without substantive authority; en-
hanced advocacy with criminal justice on behalf
of victims remains the exception rather than the
rule; and training is unrelated to protocols and

hold where such violence occurs and that the prevention of
child abuse and neglect depends on coordination of domestic
violence and child protective services . (b) The Commissioner
of Children and Families may consider the existence and the
impact of family violence in any child abuse investigation and
may assist family members in obtaining protection from fam-
Hy violence.



StarkITHE BATTERED MOTHER

the protocols fail to provide needed guidance in
individual case assessment. In the short run,
these problems can be addressed by integrating
training that emphasizes safety and empower-
ment for victims and accountability for offend-
ers, prohibiting victim-blaming strategies of in-
tervention and referral, routinely involving
domestic violence expertise before an investiga-
tion, offering voluntary services to all victims
regardless of whether a case has been indicated,
expediting access to justice through aggressive
liaison with police, prosecution and courts, and

highlighting individual case assessments that ex-
plore a range of coercive and controlling tactics
in addition to present and past domestic vio-
lence . Even with these changes current
problems are likely to persist unless or until,
ACS broadens its mission to include the provi-
sion of safety and empowerment for all victim-
ized family members, establishes accountability
for this mission at the management and organi-
zational levels, and devotes resources to domes-
tic violence intervention equivalent to its im-
portance .


