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THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Gonzalez, P.J., Friedman, Renwick, Freedman, Richter, JJ.

11613 Wyle Inc., et al., Index 653465/11
Plaintiffs-Appellants,

-against-

ITT Corp., et al.,
Defendants—-Respondents.

Morrison Cohen LLP, New York (Donald H. Chase of counsel), for
appellants.

Venable LLP, New York (Michael Schatzow of counsel), for
respondents.

Order, Supreme Court, New York County (Charles E. Ramos,
J.), entered November 14, 2012, which granted defendants’ motion
to dismiss the complaint, unanimously reversed, on the law,
without costs, and the motion denied.

The issue here is whether the allegations in the complaint,
when viewed in the light most favorable to plaintiffs, state a
cause of action for breach of contract (see Arnav Indus., Inc.
Retirement Trust v Brown, Raysman, Millstein, Felder & Steiner,
96 NY2d 300, 303 [2001]). We find that a claim is stated.

This lawsuit arises from the sale by defendant EDO

Corporation of the stock of EDO’s subsidiary, nonparty CAS, Inc.,



to plaintiff Wyle Services Corporation. The complaint alleges
the following: CAS contracts with federal agencies to provide
engineering, scientific, and technical services. Most of the
company’s revenue is derived from work it bills pursuant to a
negotiated service contract with the General Service
Administration (GSA), which sets forth a “Professional
Engineering Services” (PES) schedule listing the specific rates
that CAS can charge agencies for various work.

In early 2010, defendants put CAS up for sale. At the same
time, the term of CAS’s contract to provide government services,
including the PES schedule, was due to expire. In March 2010,
the GSA’s Office of the Inspector General (0IG) notified CAS in
writing that, while it was considering extending the term of the
service contract, the 0OIG would first exercise its contractual
right to audit the “pricing policies and practices” reflected in
the PES schedule, and that a change to the PES schedule rates
might result.

The parties executed a Stock Purchase Agreement on August 7,
2010. Under the agreement, EDO and CAS submitted a “Company
Disclosure Schedule” that they represented and warranted to Wyle
set forth, among other things, each government contract to which
CAS was a party that the company knew was being audited by a

governmental authority. Although the 0OIG’s audit of the PES



schedule was still under way when the agreement was executed, EDO
and CAS omitted any mention of that audit on the Company
Disclosure Schedule.

In March 2011, the OIG completed its audit, and as a result,
GSA reduced many of the rates that CAS could charge under the PES
schedule. 1In April 2011, Wyle demanded compensation for CAS’s
reduced profitability under Article VIII of the agreement, which
is headed, “SURVIVAL OF REPRESENTATIONS AND WARRANTIES;
INDEMNIFICATION.” Article VIII states that Wyle is entitled to
“indemnification” for “Losses” arising from the selling parties’
breach of their representations and warranties. Plaintiffs claim
that, i1f they had known about the 0IG audit, Wyle would have paid
less for CAS because the GSA’s audit of a government contractor’s
schedule “inevitably leads to reductions, often substantial
reductions, in the rates a contractor can charge for future
government work.” Although Wyle informally sought
indemnification from defendants in April 2011, it did not put its
demand in writing until it sent two letters in June and September
2011. In December 2011, after defendants refused to compensate
Wyle, plaintiffs commenced this action asserting a single claim
for breach of contract.

The motion court granted defendants’ motion to dismiss on

the ground that Wyle waited until some months after OIG had



issued the audit before sending the letters. Wyle’s delay, the
court found, breached its contractual obligation under Article
VIII to promptly notify defendants of its indemnification claim
in writing. According to the court, the 0OIG audit constituted a
“Third Party Claim,” defined as a “claim, action, suit,
proceeding or demand” brought by a person who is not a party to
the agreement against CAS’s buyer or seller. The agreement
precludes indemnification of a Third Party Claim if the
prospective indemnitee failed to promptly notify the indemnitor
of the claim in writing and the late notice materially prejudiced
the indemnitee. Further, under the agreement, prejudice is
presumed i1if the Third Party Claim is settled before the
indemnitee was notified. The motion court found that defendants
were prejudiced by Wyle’s late notice because it deprived them of
the opportunity to negotiate with GAS about the O0IG audit
findings and the new PES schedule rates.

Without reaching the issue whether the OIG audit constitutes
a Third Party Claim within the meaning of the agreement, we find
that the complaint states a breach of contract because Article
VIII excuses late notice by providing that “no limitation or
condition of liability provided for in this Article VIII shall
apply in the event of . . . intentional misrepresentation.” The

factual allegations set forth in the complaint effectively claim



that defendants deliberately kept Wyle from learning about the
audit before the sale, which constitutes intentional
misrepresentation. Plaintiffs assert that, eight days before the
agreement was executed, CAS’s head of finance alerted a lawyer
who was assembling the agreement’s disclosure schedules for
defendants that the current draft did not reference the OIG audit
but needed to do so. The CAS officer also sent the lawyer a
proposed schedule that included the audit. According to
plaintiffs, the CAS officer’s concerns were ignored. Plaintiffs
also submitted documentary evidence of the exchange between the
CAS officer and the lawyer.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: FEBRUARY 18, 2014




Mazzarelli, J.P., Andrias, Saxe, Manzanet-Daniels, Gische, JJ.

9969- Ind. 701/99
9970 The People of the State of New York,
Respondent,
-against-

Raymond Denson,
Defendant-Appellant.

Richard M. Greenberg, Office of the Appellate Defender, New York
(Kerry S. Jamieson of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Martin J.
Foncello of counsel), for respondent.

Judgment, Supreme Court, New York County (James A. Yates,
J.), rendered September 19, 2002, convicting defendant, after a
nonjury trial, of attempted kidnapping in the second degree and
endangering the welfare of a child, and sentencing him to an
aggregate term of 10 years, affirmed.

The crime of attempted kidnapping in the second degree was
established by evidence that defendant intended to secrete or
hold the 10-year-old victim in his apartment, a place where she
was not likely to be found; that he made efforts to move or
confine the victim without consent (see Penal Law §§ 135.00;
135.20); and that defendant came dangerously near to achieving
his objective.

The evidence left no doubt that the victim was unlikely to



be found had she succumbed to defendant’s pressure to take his
keys and go to the apartment. Similarly, the evidence left no
doubt that defendant, a “highly-fixated” pedophile, attempted to
restrain the victim, i.e. to move her to a different location
without the permission of her mother.

The dissent, in arguing that the crime was not established
because defendant did not grab or unsuccessfully attempt to grab
the victim, misconstrues the statutory requirement of restraint.
While, with respect to an adult, it is necessary to establish
that the movement or confinement was accomplished by “force,

”

intimidation or deception,” the definition of restraint, with
respect to a child less than 16 years of age, encompasses
movement or confinement by “any means whatever,” including the
acquiescence of the child (Penal Law & 135.00[1][b]). 1In
relaxing the requirement with respect to minors, the Legislature
recognized that a child is not possessed of the same faculties as
an adult and is incapable of consenting to any type of
confinement.

Defendant engaged in a calculated effort to lure the victim
to his apartment. Having observed the daily ingress and egress
of the victim and her mother, defendant was well aware that the

victim walked home from school unaccompanied. His insistence

that she go to his apartment, and his offer of keys, were steps



that came “dangerously near” to accomplishing his objective (see
People v Cruz, 296 AD2d 22, 25 [lst Dept 2002], 1Iv denied 99 NY2d
534 [2002]). Indeed, had the victim complied with his request
and gone to the apartment, the crime of second-degree kidnapping
would have been complete (see People v De Vyver, 89 AD2d 745, 747
[3d Dept 19827).

There was extensive evidence to support the conclusion that
defendant’s motive was to sexually molest the victim, which,
contrary to the dissent’s contention, was highly probative of his
intent to abduct her. Defendant’s entire course of conduct
toward the victim mirrored his conduct toward his stepdaughter,
whom he had molested years earlier. Even the defense expert
agreed that defendant was attracted to and “highly fixated” on
the victim and had “eroticized thoughts” about her. The defense
expert further testified that defendant had attempted to forge an
adult-type relationship with the wvictim, as he had with his
stepdaughter, and agreed that he was “in pursuit” of the girl.
The evidence established that defendant repeatedly offered to
take the wvictim out to get ice cream, to go ice skating, or to go
to the movies. On one occasion, when the victim and her mother
were in the street attempting to hail a taxi, defendant
approached the victim and asked her to see a movie. On another,

defendant unexpectedly knocked on the door to the victim’s



apartment (visitors were supposed to use an intercom system to
gain admittance to the building, and no one had called up). The
victim opened the door, surprised to see defendant standing
there, wearing a crushed red velvet suit, red shoes and a beret.
It was a Sunday, a day when the hardware store he worked at on
the ground floor of the building was closed. Defendant asked the
victim whether she was ready to go to the movies, and whether she
was “busy” that week.

Under the unusual circumstances of this case, the court
properly exercised its discretion in receiving testimony
regarding defendant’s prior conviction of a sex crime committed
against a child, as well as its underlying facts, on the issue of
intent. As discussed, above, there was extensive expert
testimony that connected the past crime involving defendant’s
stepdaughter to defendant’s intent in this case, by showing that
defendant’s fixation and sexual fantasy regarding his
stepdaughter had been transferred to the victim in this case.
Moreover, the court in a nonjury trial is presumed to have
disregarded prejudicial matter (see People v Moreno, 70 NY2d 403,
406 [1987]), and here the court made it clear that it was not
treating this testimony as propensity evidence.

There is no merit to defendant’s argument that the merger

doctrine mandates dismissal of the attempted kidnapping charge



on the ground that any confinement of the victim in defendant’s
apartment would have been incidental to a sex offense. Defendant
was not charged with any sex offense, and “there is obviously no
merger where kidnapping is the only crime charged” (Cruz, 296
AD2d at 27; see also People v Rios, 60 NY2d 764, 766 [1983]).

The court properly denied defendant’s motion to suppress
statements. The initial police questioning did not require
Miranda warnings, because a reasonable innocent person in
defendant’s position would not have thought he was in custody
(see People v Yukl, 25 NY2d 585 [1969], cert denied 400 US 851
[1970]). When defendant made a limited invocation of his right
of silence as to some aspects of the case, the initial detective
asked nothing more than a pedigree question, and defendant’s
post-Miranda statement, made hours later to another detective,
was admissible (see Michigan v Mosley, 423 US 96 [1975]; People v
Gary, 31 NY2d 68 [1972]).

Defendant’s ineffective assistance of counsel claims are
unreviewable on direct appeal because they involve matters not
reflected in, or not fully explained by, the trial record
concerning counsel’s preparation and strategic choices (see
People v Love, 57 NY2d 998 [1982]). On the existing record, to

the extent it permits review, we find that defendant received

10



effective assistance under the state and federal standards (see
People v Benevento, 91 NY2d 708, 713-714 [1998]; see also
Strickland v Washington, 466 US 668 [1984]). Defendant has not
shown “the absence of strategic or other legitimate explanations”
for the challenged aspects of counsel’s performance (People v
Rivera, 71 NY2d 705, 709 [1988]), or that these alleged
deficiencies deprived defendant of a fair trial, affected the
outcome of the case, or caused defendant any prejudice.
Defendant’s contentions regarding the prosecutor’s alleged
misconduct are unpreserved, and we decline to review them in the
interest of justice. As an alternative holding, we find that
although the prosecutor was somewhat overzealous in his
cross-examination of the defense expert witness, there was no
prejudice to defendant, particularly in the context of a nonjury

trial (see Moreno, 70 NY2d at 406).

All concur except Andrias and Saxe, JJ. who
dissent in part in a memorandum by Saxe, J.
as follows:
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SAXE, J. (dissenting in part)

Even a convicted sexual predator like defendant -- one who
committed a sex crime against his young stepdaughter more than 20
years ago —-- is entitled to protection from an overcharged
prosecution arising from accusations that defendant had begun to
focus his attention on another young girl. The conviction for
the crime of attempted kidnapping in the second degree was not
supported by sufficient evidence, since defendant’s conduct did
not bring the intended crime dangerously near to completion.
Rather, it relies primarily on what amounts to propensity
evidence, essentially reasoning that based on defendant’s prior
act of molesting a child, we can expect that he would do it
again. The only valid inference that may be made from the facts
adduced at trial, namely, that defendant had hoped to have the
opportunity to sexually molest the complainant, is not sufficient
to establish all the elements of an attempted kidnapping. I
therefore dissent.

The record established that the 54-year-old defendant, who
had a 20-year-old conviction for a sex crime against his young
stepdaughter, was considered by mental health professionals to be
a pedophile and that he had focused his interest on the 10-year-
old complainant. He was employed at a hardware store occupying

the ground floor of the building in which her apartment was
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located. The girl’s testimony showed that in 1998, when she
began attending the junior high school across the street, and was
permitted to walk home alone and to stay home unsupervised until
her mother returned from work, defendant began to offer to take
her out to get ice cream, to go ice skating, or to go to the
movies; she rejected these repeated requests. In late August
1998, while the girl was waiting on the sidewalk in front of the
building for her mother to hail a cab, defendant approached her
and offered to take her to see the movie “Blade”; she declined.

On Sunday, September 6, 1998, the girl heard an unexpected
knock on the door to her apartment. Visitors need to use an
intercom system to gain admittance to the building, and no one
had called up to her apartment. She responded to the knock
because her mother was in the shower at the time. She asked who
was there, but got no response. When she looked through the
peephole, she could not see anyone. She then put the chain on
the door and opened it slightly, and was surprised to see
defendant standing there, since the hardware store was closed on
Sundays. Defendant was dressed up, and asked the girl if she was
“ready to go to the movies.” She said no, and that she had never
agreed to go to the movies with defendant. Defendant then asked
if she was “busy this week.” She said that she was and closed

the door.
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Later that week, on Friday, September 11, 1998, the girl saw
defendant on her way home from school. As she entered the
building, defendant greeted her, got within two to three feet

”

from her and said, “Here’s the keys to my apartment,” as he tried
to remove the keys from the chain that he wore around his neck.
The girl refused to take the keys. Defendant insisted, asking
her three times if she was sure. He then said, “Well, if you
think about it, meet me downstairs at four o’clock and I'1l1l go
get you some ice cream.”

By this time, the girl had become frightened of what
defendant might do; she and her mother soon contacted the police
and filed a complaint, and the police began an investigation.

In his statement to the police, defendant asserted that he
and the girl were friends, that they had had many conversations,
that he had asked her out on dates a number of times, that on one
occasion he knocked on the girl’s door and asked her out to the
movies, and that on another occasion he offered her the keys to
his apartment and “suggested that she stay at his apartment until
he got off of work, [and] that she could play with his cats.”

Defendant was arrested and charged with attempted kidnapping
in the second degree (Penal Law §$ 135.20; 110.00) and
endangering the welfare of a child (Penal Law § 260.10[1]), and

was convicted of both counts after a nonjury trial.
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I do not dispute that defendant was a pedophile who had
focused his attentions and delusions on the complainant. There
is no question that he engaged in criminal conduct, including
endangering the welfare of a child. The point I dispute is that
the acts he engaged in constituted attempted kidnapping.

“A person is guilty of kidnapping in the second degree when
he abducts another person” (Penal Law § 135.20). For the
purposes of this case, the definition of “abduct” is “to restrain
a person with intent to prevent his liberation by . . . secreting
or holding him in a place where he is not likely to be found” (PL
§ 135.00[2]). “Restraint,” in turn, 1is defined as the
intentional restriction of a person’s movements “by moving him
from one place to another, or by confining him either in the
place where the restriction commences or in a place to which he
has been moved, without consent and with knowledge that the
restriction is unlawful” (Penal Law § 135.00[1]). The movement

A\Y

or confinement is “without consent” when accomplished by “any
means whatever, including acquiescence of the victim, if he is a
child less than sixteen years old . . . and the parent, guardian
or other person or institution having lawful control or custody

of him has not acquiesced in the movement or confinement” (Penal

Law § 135.00[1][b]).
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Thus, the kidnapping of a child under 16 may be established
if the defendant moved the child from one place to another, even
with her acquiescence (as long as the parent has not acquiesced),
with the intent to secrete or hold her in a place where she is
not likely to be found, as occurred in People v Helbrans (228
AD2d 612 [2nd Dept 1996], 1v denied 89 NY2d 923 [1996]). There,
the elements of kidnapping were satisfied despite the child-
victim’s acquiescence, where the defendant, a Hasidic rabbi,
prevented the parents of a 13-year-old boy who was studying at
his yeshiva from removing their son from the yeshiva, and
ultimately secreted the boy to prevent his parents from finding
him. The question in the present case is whether defendant’s
attempt to give the girl the keys to his apartment is sufficient
to establish an attempted kidnapping.

“A person is guilty of an attempt to commit a crime when,
with intent to commit a crime, he engages in conduct which tends
to effect the commission of such crime (Penal Law § 110.00). An
attempt is cognizable only where the defendant’s conduct has
brought the intended crime “dangerously near” to completion (see
People v Naradzay, 11 NY3d 460, 466 [2008]; People v Bracey, 41
NY2d 296, 300 [1977]).

I do not agree with the majority’s conclusion that defendant

came dangerously close to completing the kidnapping since all
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that would have been needed to complete a second-degree
kidnapping was the wvictim’s compliance with his request. The
attempted kidnapping cases the majority relies on include some
act by the defendant that involved taking hold of the child. 1In
People v Cruz (296 AD2d 22, 25 [1lst Dept 2002], 1Iv denied 99 NY2d
534 [2002]), where the conviction of attempted kidnapping in the
second degree was affirmed, the defendant physically grabbed the
five-year-old boy, telling him he wanted to take him home. 1In
another attempted kidnapping case, People v Antonio (58 AD3d 515
[1st Dept 2009], 1Iv denied 12 NY3d 814 [2009]), where the
defendant followed and ran after an ll-year old girl after
expressing his interest in her, going so far as to grab at the
girl’s hand and falsely claim to a bystander that he was the
girl’s father, this Court explained that “[b]y telling the man
who was trying to protect the girl that he, defendant, was the
girl’s father, defendant evinced his desire to gain control over
the girl[, and] [bly reaching out for the girl’s hand, he
demonstrated his intention to restrain her” (id. at 516). Here,
defendant did not grab or unsuccessfully attempt to grab a child,
with the intent to take the child away. Rather, he tried to
convince her to accept his apartment keys in the hope that she

would cooperate with his delusional plans.
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To successfully prove that defendant came dangerously near
to completing a kidnapping of the child in this particular
situation, the evidence would have had to show either that he was
near forcibly taking her, as occurred in Cruz and Antonio, supra,
or that he came close to taking her with her acquiescence.
However, neither means of committing an attempted kidnapping of
the child was near completion here. Rather, the evidence
establishes that there was essentially no possibility that the
child was going to comply with defendant’s request.

The reasoning that all that would have been needed to
complete a second-degree kidnapping was the victim’s compliance
with his request ignores this fact. A different conclusion would
be appropriate if there was proof that in the circumstances or
based on her personality, or for some other reason, there was a
possibility that the girl would agree to take his keys and wait
for him in his apartment. But that is not the case here.

In addition, there is a fundamental flaw in the majority’s
reasoning that defendant’s motive to sexually molest the victim
was “highly probative of his intent to abduct the victim.” The
majority makes an unreasonable leap in logic, and embraces fuzzy
psychology, when it infers the intent to abduct based on (1) the
similarity in appearance between defendant’s stepdaughter and the

complainant, and (2) the reasoning that since (unlike his
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stepdaughter) the complainant did not live with him, defendant’s
desires would have included an intent to abduct her. Defendant’s
sexual interest in the complainant did not justify an inference
that he harbored the intent to abduct her at that time of the
alleged attempted kidnapping; nor did his actual conduct toward
her justify any such inference. The inference of an intent to
abduct may not properly be based on the suggestion of the
People’s expert, in the context of her explanation of the
psychological stages in which child molesters gain access to the
targeted child, that defendant might have arrived at the point at
which he needed to “take control” by abducting the girl. The
expert’s suggestion amounted to no more than a theoretical
conjecture, which finds no support in the record. The expert
also relied for her conclusion on propensity evidence, by
reasoning that based on defendant’s prior act of molesting a
child, we can assume that he would do it again.

By upholding defendant’s conviction for attempted
kidnapping, the majority is, in effect, punishing him for his
status rather than for his commission of the crime with which he
was charged. Defendant engaged in frightening and deluded

criminal conduct. There 1s reason to be concerned that his
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desires and delusions could ultimately lead him to actually
engage in conduct amounting to kidnapping. However, the conduct
demonstrated at trial falls short of an attempted kidnapping as
the statute and the cases define it.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: FEBRUARY 18, 2014

v
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Tom, J.P., Andrias, Saxe, DeGrasse, Richter, JJ.

11377~ Index 301007/08
11378 Lifeline Funding, LLC, doing
business as US Claims, Inc.,
Plaintiff-Respondent,

-against-

Alan Ripka,
Defendant-Appellant.

Pollack, Pollack, Isaac & DeCicco, LLP, New York (Brian J. Isaac
of counsel), for appellant.

Howard R. Vargas, Delmar, for respondent.

Judgment, Supreme Court, Bronx County (Norma Ruiz, J.),
entered November 27, 2012, awarding plaintiff the total sum of
$161,896.34 after finding defendant guilty of a misdemeanor and
liable for treble damages pursuant to Judiciary Law § 487, and
bringing up for review an order, same court and Justice, entered
August 27, 2012, which granted plaintiff’s motion for summary
judgment, and denied defendant’s cross motion for summary
judgment, unanimously modified, on the law, to the extent of
reversing defendant’s misdemeanor adjudication and vacating the
award of treble damages pursuant to Judiciary Law § 487, and
otherwise affirmed, without costs.

A cause of action against a partnership for breach of

contract does not lie against the individual partners absent an
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allegation that the partnership is insolvent or otherwise unable
to pay its obligations (see United States Trust Co. of N.Y. v
Bamco 18, 183 AD2d 549, 550-551 [1lst Dept 1992]). Hence, a
plaintiff is required either to name the partnership as a party
defendant, along with the individual partners, or to aver the
insufficiency of partnership assets to satisfy the claim (id.).
Here, although the partnership is listed as inactive by the New
York Department of State, plaintiff made no showing that the
partnership lacks sufficient funds to repay plaintiff. However,
even if plaintiff’s cause of action for breach of contract
against the individual defendant was not properly pleaded, the
remaining causes of action sufficiently allege individual
wrongdoing pursuant to Partnership Law § 26(c) which provides
that a partner may be liable for wrongful conduct committed by
him. Plaintiff made a prima facie showing of its entitlement to
judgment as a matter of law with respect to its remaining causes
of action. In opposition, defendant failed to raise an issue of
fact. Although he raises factual arguments on appeal, we have
not considered them because they were not raised before the
motion court (see National Union Fire Ins. Co. of Pittsburgh, Pa.
v Ferrell & Meyers, Inc., 26 AD3d 191 [1st Dept 2006], 1v denied

7 NY3d 705 [2006]) .
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This Court finds, however, that the motion court erred in
finding that defendant violated Judiciary Law § 487. Defendant
did not engage in the “extreme pattern of legal delinquency”
required to violate the statute (Gonzalez v Gordon, 233 AD2d 191,
191 [1st Dept 1996], 1v denied 90 NY2d 802 [1997] [internal
quotation marks omitted] [defendant attorney’s disbursement of
$39,000 in escrow funds without plaintiff’s authority did not
support an award of treble damages]; Wiggin v Gordon, 115 Misc 2d
1071, 1077 [Civil Ct, Queens County 1982] [defendant attorney who
repeatedly told plaintiff he would pay taxes on the estate, never
did so and then defaulted on the Judiciary Law 487 proceedings
brought against him engaged in “chronic, extreme pattern of legal
delinquency”]). Although we do not condone defendant’s actions,
his conduct does not constitute “an extreme case” of attorney
misconduct (Wiggin, 115 Misc 2d at 1071).

Defendant’s attempts to assert the defenses of usury and
champerty, i.e., that the agreement at issue contained an
excessive interest rate, similarly raise factual issues that were
neither raised before the motion court nor asserted in

defendant’s answer and will not be addressed for the first time
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on appeal (see CPLR 3018[b]; National Union Fire Ins. Co. of
Pittsburgh, Pa., 26 AD3d 191; Connecticut Natl. Bank v Peach Lake
Plaza, 204 AD2d 909, 911 [3d Dept 1994]).

We have considered the parties’ remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: FEBRUARY 18, 2014
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Sweeny, J.P., Acosta, Saxe, Moskowitz, Clark, JJ.

11439 Orchard Hotel, LLC, Index 850044/11
Plaintiff-Appellant,

-against-

D.A.B. Group, LLC,
Defendant-Respondent,

Brooklyn Federal Savings Bank, et al.,
Defendants-Appellants,

Ochard Construction, LLC, et al.,
Defendants.

Morrison Cohen LLP, New York (Y. David Scharf of counsel), for
Orchard Hotel, LLC, appellant.

O’Reilly, Marsh & Corteselli P.C., Mineola (James G. Marsh of
counsel), for Brooklyn Federal Savings Bank and State Bank of
Texas, appellants.

Law Offices of Everett N. Nimetz, Kew Gardens (Everett N. Nimetz
of counsel), for respondent.

Order, Supreme Court, New York County (Charles E. Ramos,

J.), entered August 28, 2013, which, to the extent appealed from
as limited by the briefs, granted defendant D.A.B. Group, LLC’s
(DAB) motion to renew, and, upon renewal, vacated a prior order
of the same court (Bernard J. Fried, J.), entered March 30, 2012,
dismissing said defendant’s counterclaims, reinstated DABR’s
counterclaims, and sua sponte granted DAB leave to serve an
amended answer, unanimously reversed, on the law and the facts,

without costs, the motion to renew denied, and the grant of leave
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to serve an amended answer vacated.

In July 2011, plaintiff successor mortgagee Orchard Hotel,
LLC (Orchard) commenced this action to foreclose on two
commercial construction loans. DAB’s answer asserted
counterclaims against Orchard and against additional counterclaim
defendants Brooklyn Federal Savings Bank (Brooklyn Federal) and
State Bank of Texas (together, Bank defendants), the original
mortgagees. DAB alleged that the Bank defendants misrepresented
that the banks would extend the maturity date of the loans.

We find that the motion court erred in granting DAB renewal
of Orchard and the Bank defendants’ motions to dismiss DAB’s
counterclaims, thereby vacating an order that this Court had
affirmed (see Orchard Hotel, LLC v DAB Group, LLC, 35 Misc 3d
1206[A], 2012 NY Slip Op 40476[U] [Sup Ct, NY County 2012], affd
106 AD3d 628 [1lst Dept 2013]).

CPLR 2221 (e) (2) provides in pertinent part that a motion to
renew “shall be based upon new facts not offered on the prior
motion that would change the prior determination.” The record
indicates that the document on which DAB relied to change the
prior determination, an Action Plan, dated February 15, 2011, was
unenforceable because it was an internal bank document that the
Office of Thrift Supervision (OTS), the federal oversight agency,

never approved--an unfulfilled condition precedent. In addition,
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Brooklyn Federal ultimately rescinded the Action Plan pursuant to
a March 22, 2011 memorandum that it issued prior to OTS'’s
consideration of an extension. Thus, the Action Plan provides no
basis to find that there was reasonable reliance on a writing
that extended the loans’ maturity date. Further, even if this
Court were to consider this document an indication of
misrepresentation, DAB cannot establish that it reasonably relied
upon the Action Plan--a document it was unaware of until May
2013--because it was an internal document that was not
communicated, delivered or presented to DAB (see Waterways Ltd. v
Barclays Bank PLC, 202 AD2d 64, 74 [1lst Dept 1994], 1v denied 85
NY2d 803 [1995]).

Moreover, under CPLR 2221 (e) (3), a motion to renew “shall
contain reasonable justification for the failure to present such
facts on the prior motion.” Here, DAB made the discovery request
that yielded the Action Plan only upon the motion court’s
suggestion, and only after this Court affirmed the order
dismissing DAB’s counterclaims. The Action Plan was available at
the time of the original motion--indeed, numerous witnesses
alluded to it during their depositions. Even so, DAB did not
provide a reasonable justification for its failure to serve a
more exacting discovery demand that specifically requested

Brooklyn Federal’s internal documents related to the loan
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extension issue. Thus, we find that DAB failed to show that it
exercised due diligence in obtaining the documentary evidence,
and the motion court erred in granting leave to renew (see Rosado
v Edmundo Castillo Inc., 54 AD3d 278, 279 [1lst Dept 2008];
Chelsea Piers Mgt. v Forest Elec. Corp., 281 AD2d 252 [lst Dept
20017]) .

The motion court also erred in granting DAB’s motion to
renew and vacate based on “newly-discovered evidence” pursuant to
CPLR 5015(a) (2). As the record demonstrates, had DAB exercised
due diligence during discovery, it could have obtained the Action
Plan through discovery well over a year earlier than it did (see
Weinstock v Handler, 251 AD2d 184 [lst Dept 1998], 1v dismissed
92 NY2d 946 [1998]).

Any vacatur pursuant to CPLR 5015(a) (3) is also erroneous
because the findings of “fraud, misrepresentation, or other
misconduct” are predicated on DAB’s assertions that the Bank
defendants failed to turn over the Action Plan. To the contrary,
the record reveals that DAR’s initial discovery demands did not
specifically request Brooklyn Federal’s documents in connection
with an extension of the maturity date and DAB did not present
evidence to establish misconduct.

Accordingly, because the motion court improvidently

considered the Action Plan as new evidence, its sua sponte grant
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to D.A.B. of leave to amend its answer was erroneous. Moreover,
the proposed amendment lacks merit (see Bishop v Maurer, 83 AD3d
483, 485 [1lst Dept 2011]; 360 West 1l1th LLC v ACG Credit Company
I, LLC, 90 AD3d 552 [1lst Dept 20117).

We have considered the parties’ remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: FEBRUARY 18, 2014

~—" CLERK
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Mazzarelli, J.P., Acosta, Saxe, Moskowitz, JJ.

11641 In re Uniformed Firefighters Index 108759/11
Association of Greater New York, etc.,
Petitioner-Appellant,

-against-

The City of New York, et al.,
Respondents—-Respondents.

Certilman Balin Adler & Hyman, LLP, East Meadow (Paul S. Linzer
of counsel), for appellant.

Michael A. Cardozo, Corporation Counsel, New York (Elizabeth S.
Natrella of counsel), for The City of New York, respondent.

John F. Wirenius, New York, for The New York City Board of
Collective Bargaining, respondent.

Judgment, Supreme Court, Bronx County (Alexander W. Hunter,
Jr., J.), entered December 6, 2012, denying the petition brought
under CPLR article 78 to annul a portion of the interim decision
and order of respondent the New York City Board of Collective
Bargaining (the board or the BCB), dated June 29, 2011, which
dismissed petitioner’s charges of an improper practice upon
determining that respondent the City of New York (the City) was
not required to negotiate its decision to reduce fire engine
staffing levels, and dismissing the proceeding, unanimously
affirmed, without costs.

Petitioner Uniformed Firefighters Association (UFA) serves

as the collective bargaining representative for FDNY
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firefighters. Since the 1980s, there has been a dispute between
the City and the firefighters’ unions concerning the City’s
attempts to reduce the number of firefighters assigned to each
engine.

On January 31, 1990, the City implemented a roster staffing
program that reduced fire engine crews in certain companies from
five to four firefighters per engine. Petitioner subsequently
challenged this action as creating a safety threat to
firefighters. 1In considering the challenge, the BCB directed a
hearing to establish a record and determine whether a practical
safety impact would result from the City’s action. The parties
conducted safety impact hearings before a special trial examiner,
but he died before issuing a decision for the board’s
consideration. On January 30, 1996, the parties settled the
matter by executing the Roster Staffing Agreement (the
agreement); the agreement was to be effective for a 10-year term,
expiring on January 31, 2006.

The agreement provided that “the [FDNY] will initially
designate sixty (60) Engine Companies to be staffed with a fifth
firefighter at the outset of each tour.... All other engine
company staffing not so designated will remain at the maximum of
five firefighters at the start of each tour.” During the term of

the agreement, FDNY had the right to reduce the engine staffing
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levels in companies with five firefighters per engine if the

level of firefighter medical leave exceeded a certain percentage.

The agreement contained the following provision in the

eleventh paragraph:

“ELEVENTH: By entering into this Stipulation of
Settlement, the Union agrees to waive its right to file
any litigation or grievance regarding the Department
Roster Staffing program as set forth in the case
docketed with the Office of Collective Bargaining as
BCB-1265-90, or with regard to the practical impact of
this agreement until January 31, 2006. Should a court
of competent jurisdiction or any other administrative
entity, except for enforcement purposes, grant the
right to initiate any such litigation or grievance
within that time, this agreement will be terminated
immediately. Should litigation or a grievance commence,
this agreement or any portion thereof shall not be
admissible in any court proceeding or other
administrative forum. After the expiration of this
Agreement, January 31, 2006, the City in view of
factors including, but not limited to changes in
technology, structural and non-structural fires, and
response times, may wish to change staffing levels. In
the event the City plans to make such changes, the
parties will negotiate to the extent required by the
New York City Collective Bargaining Law. Should
differences between the parties arise, it is the intent
of the parties to work expeditiously to resolve them.”

In October 2005, petitioner and the City agreed to extend

the term of the agreement by five years to January 31, 2011.

In October 2010, the City notified petitioner that,

following the agreement’s impending January 31, 2011 expiration

date,

the City planned to staff engines in certain companies with

a minimum of four firefighters per engine at the beginning of
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each tour and others with five firefighter crews, effective
February 1, 2011. The City noted that, while it was not
obligated to bargain with the union over the changes, it was
“willing to meet with the UFA to discuss any concerns the union
may have.” The City gave petitioner a publication containing the
FDNY’s guidelines and procedures for implementing the new
staffing policy.

On January 31, 2011, petitioner, with the Uniformed Fire
Officers Association (the UFOA), brought a combined Improper
Practice and Scope of Bargaining petition to challenge the City’s
decision to reduce the engine staffing levels at certain
companies from five firefighter crews to four, beginning February
1, 2011. The petition challenged the City’s unilateral action as
violative of both the agreement and the New York City Collective
Bargaining Law (NYCCBL).

In an interim decision and order dated June 29, 2011, the
BCB, by a four-to-two vote, dismissed all challenges except the
allegations concerning the practical impact of the City’s
decision to reduce the engine staffing levels. The board also
directed a hearing before a trial examiner to determine whether
the reduction would have a safety impact that would require
negotiations between the parties concerning implementation of the

changes.
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In its decision, the board found that the agreement
contained a “sunset” provision because paragraph Eleventh and the
subsequent extension indicated an expiration date. Thus, any
provision in the agreement to maintain the engine staffing levels
had “sunset”--that is, terminated a benefit at a specific time or
on a specific condition. The board rejected a reading of
paragraph Eleventh as requiring the parties to negotiate post-
expiration should the City decide to reduce engine staffing
levels. This construction, the board held, would render the
agreement’s expiration meaningless and would impose an absolute
obligation on the City to bargain, where the language indicated
only that the parties would bargain “to the extent required by
the [NYCCBL].”

The board further found that the agreement allowed
petitioner to file grievances after the expiration date, but that
petitioner’s proposed reading would not similarly permit the City
to act; thus, petitioner’s reading of the agreement would evince
a lack of mutuality that could not have been the parties’ intent.
The board also found that, based on its determination that
paragraph Eleventh “on its face, constitutes a sunset provision,”
neither maintenance of the status quo under Civil Service Law §

209-a (1) (e), nor the conversion theory of negotiability, applied.
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Based on its own precedent, the board determined that the
agreement was not incorporated into the parties’ Collective
Bargaining Agreement. The board further held that, consistent
with its previous decisions and NYCCBL 12-307, fire engine
staffing levels are a nonmandatory bargaining subject and the
City was not required to bargain unless, following a hearing, the
board found a practical safety impact. Thus, the board held that
the City was not required to bargain, but directed a hearing
regarding the safety impact on firefighters.

Petitioner then commenced this article 78 proceeding,
seeking to annul the portion of the board’s decision finding that
the agreement did not require the City to negotiate its decision
to reduce fire en