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FI RST DEPARTMENT

JUNE 21, 2012

THE COURT ANNOUNCES THE FOLLOW NG DECI SI ONS:

Mazzarelli, J.P., Friedman, Catterson, Manzanet-Daniels, Roman, JJ.

5229 In re Scott Liden, | ndex 400532/ 09
Petitioner- Appel | ant,

- agai nst -

El i zabet h Devane, etc., et al.,
Respondent s- Respondent s.

St even Banks, The Legal A d Society, New York (Robert C. Newran
of counsel), for appellant.

Eric T. Schneiderman, Attorney CGeneral, New York (Alison J.
Nat han of counsel), for respondents.

Appeal from order and judgnent (one paper), Suprene Court,
New York County (Marilyn Shafer, J.), entered Septenber 25, 2009,
whi ch denied as untinely the petition seeking, anong ot her
t hi ngs, annul ment of the Board of Exam ners of Sex O fenders’
determ nation, dated July 17, 2007, that, pursuant to the Sex
O fender Registration Act (Correction Law, article 6-C
petitioner is required to register as a sex offender based on an

out -of -state conviction, and granted respondents’ cross notion to



dismss this CPLR article 78 proceedi ng, unani nously di sm ssed,
W t hout costs, as academ c (see People v Liden, _ Ny3d __, 2012
NY Slip Op 03473 [2012]).

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gomﬂ—

DEPUTY CLERK




Andrias, J.P., Friedman, Sweeny, Renw ck, Ronman, JJ.

5363- Adm ral | nsurance Conpany, | ndex 600848/ 09
5364 Pl aintiff-Appell ant-Respondent,
- agai nst -

Aneri can Enpire Surplus Lines
| nsur ance Conpany,
Def endant - Respondent - Appel | ant,

Scot t sdal e | nsurance Conpany,
Def endant - Respondent .

Coughlin Duffy LLP, New York (Justin N. Kinney of counsel), for
appel | ant - respondent .

L’ Abbat e, Bal kan, Colavita & Contini, L.L.P., Garden City
(Richard P. Byrne of counsel), for respondent-appellant.

Kei del , Wl don & Cunni ngham LLP, Wite Plains (Debra M Krebs of
counsel ), for respondent.

Order, Suprene Court, New York County (Edward H. Lehner,
J.), entered on or about Decenber 29, 2009, which, to the extent
appealed fromas limted by the briefs, granted the notion by
def endant Scottsdal e | nsurance Conpany (Scottsdale) for summary
j udgnment declaring that Scottsdale is not obligated to reinburse
plaintiff Admral |nsurance Conpany (Admral) for any portion of
Admral’s contribution to the settlenent of the underlying
action, granted the cross notion of defendant Anerican Enpire

Sur pl us Lines Insurance Conpany (AEl) to the extent of declaring



that AEl is not obligated to reinburse Admral for any portion of
Admral’s contribution to the settlenent of the underlying
action, inplicitly denied AElI's cross notion to the extent it
sought summary judgnent declaring it entitled to be reinbursed by
Admi ral for $433,333 of AElI’'s contribution to the settl enent of
the underlying action, and denied Admral’s cross notion for
sumary judgnent declaring it entitled to be reinbursed by AEl
for $566,667 of Admiral’s contribution to the settlenent of the
underlying action and to be rei nbursed by Scottsdale for $300, 000
of Admral’s contribution to the settlenent of the underlying
action, unaninously nodified, on the law, to deny Scottsdale’s
notion and AElI’s cross notion in their entirety and to grant

Adm ral summary judgnment declaring that Admral’s insured, Cross
Country Contracting, LLC (Cross Country), was entitled to
coverage with respect to the underlying action as an additional

i nsured under the primary policy issued by AEl to B&R Rebar

Consul tants, Inc. (B&R) and under the excess policy issued by
Scottsdale to B&R, and further declaring that Admral is entitled
to reinbursement for its contribution to the settlenment of the
underlying action in the amount of $566,667, plus interest, from
AEl, and in the anpunt of $150,000, plus interest, from
Scottsdal e, and otherwi se affirmed, with costs to Admral agai nst
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AEl and Scottsdale, each of which shall pay half of the costs.

Nonparty Cross Country, the concrete superstructure
contractor on a Manhattan construction project, subcontracted the
steel reinforcing work to nonparty B&R.  On Cctober 19, 2005, a
B&R enpl oyee naned Li Xiong Yang was wor ki ng on the project,
follow ng the B&R foreman’s instructions to straighten rebar
dowel rods extending fromthe concrete flooring to enable the
attachnment of pre-fornmed concrete to the rods to create a wall.
Wil e engaged in this work for B&R, Yang was struck by falling
pl ywood, sustaining serious injuries. Yang and his wfe
subsequent|ly comenced the underlying personal injury action
agai nst Cross Country and others in Suprene Court, Kings County.
B&R was not brought into the underlying action as a third-party
def endant or otherwi se. The underlying action resulted in a jury
verdict holding Cross Country solely liable for Yang's injuries.
During the danmages phase of the trial, the primary insurer of
both B&R and Cross Country, defendant AElI, and the excess insurer
of Cross Country, plaintiff Admral, settled the case for $2.3
mllion. AEl contributed $1,433,333 to the settlenment, and
Admral, while reserving all of its rights, contributed the
remai ni ng $866, 667.

After the settlenment, Admral commenced this action against
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AEl and defendant Scottsdale, B&R s excess insurer, for
declaratory relief and equitable contribution anbng co-insurers.
Adm ral argues that AEl should have contributed to the settl enent
the full $2 mllion of aggregate primary coverage under both the
policy AElI issued to Cross Country and the policy AEl issued to
B&R, under which Cross Country is an additional insured.?

Adm ral further argues that, because Cross Country was an

addi tional insured under the excess policy Scottsdale issued to
B&R, Scottsdal e should bear all or half (depending on the effect
of the relevant policies’ “OQther |nsurance” clauses) of the
$300, 000 of the settlenment remaining after exhaustion of AEl’s
primary coverage. Scottsdale noved for summary judgnent
declaring that it had no obligation to contribute to the
settlenment, Admiral cross-noved for sunmary judgnment on its
clainms, and AEl cross-noved for sunmary judgnment requiring
Admiral to reinburse AEl for the $433,333 it contributed to the
settlement in excess of the applicable coverage limt of the
policy it issued to Cross Country. The notion court granted
Scottsdal e’ s notion, denied Admral’s cross notion, and granted

AEl’s cross notion to the extent of ruling that AEl did not owe

The primary coverage policies AEl issued to B&R and Cross
Country both have limts of $1 mllion per occurrence.
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Adm ral any reinbursenment, although the court did not grant AEl’s
request for reinbursenent. W nodify to deny Scottsdale s notion
and AEl’'s cross notion in their entirety, and to grant Admral’s
notion to the extent of holding it entitled to rei nbursenent of
$566, 667 from AEl and to rei nmbursenment of $150, 000 from
Scot t sdal e. ?

It is undisputed that Cross Country is an additional insured
under the primary policy and excess policy issued to B&R by AEI
and Scottsdal e, respectively. 1In this regard, the primary policy
AEl issued to B&R provides in pertinent part that it “include[s]
as an insured the person or organi zation shown in the Schedul e as
an insured but only with respect to liability arising out of your
[i.e., B&R s] operations[.]”2® The primary issue on this appeal
is whether Cross Country’s liability for the injuries at issue in
the underlying action constitutes “liability arising out of
[ B&R s] operations” under the B&R policies. Although it is

undi sputed that the plaintiff in the underlying action was

2Admiral’s appellate brief states that the principal anmount
it seeks to recover fromAEl is “$567,667,” which appears to be a
t ypogr aphi cal error.

SB&R' s Scottsdal e policy provides that “[a]ny additional
i nsured under policy of ‘underlying insurance’ [including the AEI
policy] will automatically be an insured under this insurance.”
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injured while performng his duties as an enployee of B&R in the
course of the work for which B&R was hired by Cross Country, AE
and Scottsdal e argue that Cross Country’s liability did not
“aris[e] out of [B&R s] operations” because B&R (which was not a
party to the underlying action) was not found to be responsible
for those injuries in any way, and because there is no evidence
that those injuries resulted fromany fault on B&R s part.

In construing a simlar provision for additional insured
coverage, the Court of Appeals specifically rejected the argunent
made by AEl and Scottsdale. In Regal Constr. Corp. v National
Union Fire Ins. Co. of Pittsburgh, PA (15 NY3d 34 [2010]), a
construction manager (URS) for a project was sued by an enpl oyee
of the prinme construction contractor (Regal), who was injured
whil e engaged in his duties at the project. URS sought coverage
as an additional insured under Regal’s policy, which afforded
such coverage to URS “only with respect to liability arising out
of [Regal’s] ongoing operations” (id. at 38 [internal quotation
marks omtted]). The Court of Appeals held that URS was entitled
to coverage under this provision, explaining:

“We have interpreted the phrase ‘arising out of’ in an

addi tional insured clause to nean ‘originating from

incident to, or having connection with.” It requires

only that there be sone causal relationship between the

injury and the risk for which coverage is provided.
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“Here, Regal’s enployee, LeCair, was wal ki ng
through the work site to indicate additional walls that
needed to be denolished by Regal’s subcontractor when
he slipped on a recently-painted netal joist. Although
Regal and [its insurer] contend that LeCair’s injury
did not arise fromRegal’ s denplition and renovation
operations perforned for URS, but that it was URS
enpl oyees who painted the joist on which LeC air
slipped, the focus of the inquiry is not on the precise
cause of the accident but the general nature of the
operation in the course of which the injury was
sust ai ned. Accordingly, the injury “ar[ose] out of’
Regal " s operations notw t hstanding URS s al | eged
negli gence, and fell within the scope of the additional
i nsured clause of the insurance policy” (id. at 38
[internal citations and sone internal quotation marks
omtted).

In Regal, the Court of Appeals distinguished its earlier
decision in Wrth Constr. Co., Inc. v Admral Ins. Co. (10 NY3d
411 [2008]) on the ground that the general contractor in Wrth
was deni ed additional insured coverage under a policy issued to
one of its subcontractors (Pacific) because Pacific was neither
t he enpl oyer of the injured worker nor responsible for the
accident, which occurred while Pacific was not even present at

the job site (see 15 NY3d at 38-39).* The Court of Appeals

“Bovis Lend Lease LMB Inc. v Garito Contr., Inc. (65 AD3d
872 [2009]), on which AElI and Scottsdale also rely, is simlarly
di stingui shable, in that there, as in Wrth, the injured worker
was not an enpl oyee of the nanmed insured (see id. at 877 [the
i njured worker was “a union carpenter working for another
subcontractor,” i.e., not the naned insured] [Andrias, J.P.
di ssenting]).



el aborated i n Regal:

“Here, there was a connection between the accident and

Regal’s work, as the injury was sustained by Regal’s

own enpl oyee whil e he supervised and gave instructions

to a subcontractor regarding work to be perforned.

That the underlying conplaint alleges negligence on the

part of URS and not Regal is of no consequence, as

URS s potential liability for LeClair’s injury ‘ar[ose]

out of’ Regal’s operation and, thus, URS is entitled to

a defense and i ndemnification according to the terns of

the CG policy” (id. at 39 [enphasis added]).

Less than a nonth after Regal was issued, we followed it,
hol ding: “Were . . . the loss involves an enpl oyee of the naned
insured, who is injured while perform ng the naned insured’ s work
under the subcontract, there is a sufficient connection to
trigger the additional insured 'arising out of’ operations’
endorsenment and fault is immaterial to this determ nation”
(Hunter Roberts Constr. Goup, LLCvVv Arch Ins. Co., 75 AD3d 404,
408 [2010]). WMore recently, we held that a clause covering
“liability caused by [the subcontractor’s] ongoi ng operations
performed for” the additional insured —I| anguage arguably
narrower than the “arising out of” |anguage at issue in Regal
Hunter Roberts and the instant case —al so covered a “loss

i nvol v[ing] an enployee of . . . the named insured, who was

injured while performng the naned insured’ s work under the
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subcontract” (W& WG ass Sys., Inc. v Admral Ins. Co., 91 AD3d
530, 531 [2012]).°

Cross Country’s coverage as an additional insured under the
policies issued to B&R havi ng been established, it follows that
AEl shoul d have contributed to the $2.3 million settlenment (to
whi ch AEl was a party) $2 mllion, the sumof the applicable
[imts under the primary policies AEl issued to B&R and Cross
Country. Hence, Admiral, as an excess insurer, is entitled to
equi table contribution fromAEl in the anobunt of the difference
between $2 mllion and $1, 433, 333 (the amount AEl actually
contributed), which is $566,667. In addition, Admiral is
entitled to recover half of the renaining $300,000 of its

contribution to the settlenment from Scottsdal e pursuant to Cross

°Not abl y, Scottsdal e’s appellate brief does not even cite
Regal or Hunter Roberts. AEl's attenpt to distinguish Regal and
Hunter Roberts on the ground that those cases involved the duty
to defend (which is not at issue here) is without nerit. |In each
of those decisions, the holding that the additional insured was
covered in the underlying action was based on all egations that
the plaintiff therein had been injured while doing his job as an
enpl oyee of the named i nsured on work the named insured was
perform ng as a contractor of the additional insured. The sane
is true here; indeed, the matter is not even in dispute. G ven
that the liability at issue thus arises fromthe nanmed insured s
(B&R s) operations on behalf of the additional insured (Cross
Country), it is imuaterial both that there was apparently no
fault on the part of the fornmer and that there was (as determ ned
in the underlying action) fault on the part of the latter.
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Country’s additional insured coverage under the excess policy
Scottsdale issued to B&R  Contrary to Admral’s argunent, the
substantially identical “Qther Insurance” clauses of the Admral
and Scottsdal e policies cancel each other out, with the result
that the two excess insurers nmust share ratably the cost of the
settlenment in excess of the available primry coverage.®
Scot t sdal e makes various argunents in support of its
contention that, even if Cross Country were its additional
i nsured for purposes of this loss, it should not be required to
rei mburse Admral for any portion of the settlenment. None of
these argunents has nerit. |In particular, because Admiral is
entitled to equitable contribution inits own right, w thout
regard to being subrogated to any rights of its insured, the
“voluntary paynents” clause of the Scottsdal e policy does not bar
Admral’s recovery. Nor was Admiral’s participation in the
settlement voluntary so as to preclude it from seeking
contribution. The loss plainly fell within the scope of
Adm ral’ s coverage of Cross Country, and Admral was obligated to
indemmify Cross Country for the portion of the settlenment anount

for which it now seeks rei nbursement from Scottsdale, i.e., the

®Each of the Admiral and Scottsdale policies has a limt of
$10 million per occurrence.
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anount in excess of AElI’'s primary coverage. In addition, the

exi sting record, on which there are no material factual disputes,
establishes as a matter of |aw that the settlenent of the
underlying action was reasonabl e.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

MWW\%OW@L

DEPUTY CLERK
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Mazzarelli, J.P., Friedman, Catterson, Renw ck, Freedman, JJ.

6429 The People of the State of New York, I nd. 204/08
Respondent ,
- agai nst -

Suwei Chuang,
Def endant - Appel | ant .

VWite & Wiite, New York (Diarmuid White of counsel), and M chael
C. Marcus, New York, for appellant.

Cyrus R Vance, Jr., District Attorney, New York (David M Cohn
of counsel), for respondent.

Judgnent, Suprene Court, New York County (Edward J.
McLaughlin, J.), rendered February 24, 2009, convicting
defendant, after a jury trial, of crimnal possession of a weapon
in the second degree and 26 counts of crimnal possession of a
weapon in the third degree, and sentencing him as a second
felony offender, to an aggregate termof 18%to 22 years,
nodi fied, as a matter of discretion in the interest of justice,
to the extent of directing that all sentences be served
concurrently, resulting in a new aggregate termof 15 years, and
ot herwi se affirned

Def endant was convi cted of possessing a | oaded Bushnaster
AR-15 assault rifle, a weapon so deadly that the .223 cali ber
bullets it is capable of firing would penetrate the vests worn by
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New York City police officers. He was al so convicted of
possessi ng 22 hi gh-capacity nagazi nes, each of which held 30
rounds of such ammunition. In addition to the rifle and the
ammuni tion feeders for it, defendant was convicted of possessing
a dock 9mm autonmatic pistol and a knife.

The evidence at trial established that defendant kept the
AR-15 assault rifle in a black bag and that when he went out of
his apartnent, he often brought the rifle with him keeping it in
the black bag and placing it on the floor of his car, between the
front and back seats. Defendant also usually carried the d ock
pi stol, which he concealed in his waistband, along with two extra
magazi nes. One of defendant’s friends testified that he once saw
defendant with the pistol in Penn Station. Defendant al so
carried a knife in his pocket.

The main witness at trial was defendant’s girlfriend. She
testified that, on one occasion, she found defendant in the
living roomof the apartment they lived in holding her sister’s
dog, which was not noving. Wen she said she wanted to take the
dog to a veterinarian, defendant pointed the |oaded AR 15 rifle
at her, and threatened to shoot her and the dog. After a
struggl e over the gun, defendant cal ned down. Wen the
girlfriend went to call a veterinarian, defendant opened the
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freezer, renoved the frozen body of the girlfriend s own dog,
slammed it on the counter, and told her to take it to the
veterinarian for an autopsy. Wen the girlfriend tried to | eave
the apartnent, defendant pointed the rifle at her and said that
he woul d shoot her if she left.

On anot her occasion, defendant net his girlfriend, who was
pregnant, at 34th Street and Lexi ngton Avenue in Manhattan. Wen
the girlfriend told defendant that she was going to | ook at an
apart nent because she did not want her child to live in a hone
w th weapons, defendant yelled at her. She wal ked away, and
def endant positioned hinself in front of her, scream ng and
insisting that she give himher set of keys to his apartnent.
Furious, defendant said he was going to “shoot” or “kill” her,
and that he did not care that they were in a public place. Wen
the girlfriend refused to give himthe keys, defendant put his
hand on his hip, as if he were about to draw a gun. The
girlfriend knew he had a gun there because she had felt it
earlier when they hugged. She then gave defendant the keys, and
stayed el sewhere that night.

The girlfriend further testified that she had an abortion
because defendant refused to get rid of the guns. On the day of
t he procedure, she told defendant she was not com ng back to live
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with him and he told her that she would “pay for that.” They
met for dinner that evening in Manhattan, and after dinner, the
girlfriend went back to defendant’s apartnent, and they
reconciled. But when she told defendant about the abortion, he
grabbed a rifle and threatened to kill her. She begged himto
put the gun down, and he eventually cal med down. Shortly
thereafter, the couple spent Thanksgi ving weekend in Vernont with
the girlfriend's sister and her sister’s boyfriend. Defendant
brought the d ock and the assault rifle to Vernont.

Later that fall, defendant and his girlfriend attended
coupl es counseling. At one of the sessions, defendant arrived
carrying a handgun in his waistband and the rifle in a tennis
bag. Wen the subject of defendant’s threats to kill his
girlfriend arose, defendant reached into his coat, pulled out the
handgun, and placed it within his grasp. The therapist saw what
| ooked |i ke an ammunition clip on the table between the couch and
the chair. At trial, the therapist testified that the d ock
recovered fromdefendant’s apartnment “resenbl ed” the black
handgun that defendant displayed at the therapy session.

A few weeks | ater, defendant’s girlfriend s sister cane to
stay with them after she had an argunent with her boyfriend. At
around 3:00 a.m, defendant drove the sister to her boyfriend s
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apartnent so that she could retrieve her bel ongi ngs. Defendant
brought the d ock pistol and the rifle. Defendant and the
boyfriend argued outside the building. The boyfriend s brother
was al so present. The boyfriend frisked defendant for weapons
and would not allow himto conme upstairs. Wen defendant told
his girlfriend that he was going to pull out his gun and shoot
the sister’s boyfriend, she intervened and stood between them
Def endant got in his car and said he was | eaving alone. Wen his
girlfriend and her sister came back fromcollecting the sister’s
bel ongi ngs, defendant returned and was holding the dock. The
rifle was next to his car. Defendant picked up the rifle and
gave it to his girlfriend. She put the rifle down and asked
defendant to get rid of it. The sister also asked defendant to
put the d ock away, and defendant told her to “shut up.” During
the drive back, defendant nentioned he had al nost shot the
boyfriend s brother, and when they got hone, defendant started

| oadi ng his weapons, concerned that the boyfriend would call the
police. Subsequently, defendant sent one of his friends an

i nstant nessage stating that he had al nost shot the boyfriend,
and that he carried his assault rifle “locked and | oaded.”

Def endant added that his girlfriend “saved” him by throw ng
herself in front of him OQherw se, he stated, they “would have
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found out what a frangi ble does to a human body.”' The boyfriend
| ater denied that defendant had threatened to shoot him

On New Year’'s Eve, defendant’s girlfriend returned to their
apartnent after a fight. She heard a noise that sounded |like a
weapon being fired, and a few mnutes |later, defendant entered
the apartnment carrying the assault rifle. Defendant asked if she
had heard the noise nade by the rifle being fired. Wen she
responded that it was “really loud,” defendant said that he would
never shoot it downstairs again. The follow ng day, defendant
told his girlfriend that he was going to shoot her sister for
bringi ng her boyfriend into their lives.

The day after New Year’s Day, defendant’s girlfriend net
with the Assistant District Attorney who was handling an
unrel ated case in which she was a cooperating witness. She later
met with several detectives and told themthat defendant had an
AR- 15 assault rifle and a handgun, and that he frequently carried
the guns on his person or in his car. She added that defendant
poi nted the handgun at her frequently, had pointed a gun at her

head on one occasion and threatened to kill her, and had

Y Frangible bullets are designed to break up into snaller
pi eces upon contact with harder objects or surfaces.
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threatened to kill her sister and her sister’s boyfriend.

The detectives fornmul ated a plan to apprehend defendant. At
their suggestion, the girlfriend called defendant and said that
she was sick and receiving treatnent at the New York Downtown
Hospital. She asked defendant to pick her up. She went to the
| ocation with detectives and a team of police officers.

Defendant arrived in a car and when he exited it he was
apprehended by the police. One of the detectives entered the
passenger side of defendant’s car after obtaining the keys, and
saw, in plain view, what appeared to be a rifle and scope,
sticking out of a black bag | ocated between the front and back
seats. He also saw two | arge backpacks, one of which appeared to
contain magazines with amunition. Another detective saw a
backpack in the back seat. At the precinct, the police searched
def endant and recovered from his pocket three rounds of .22
caliber ammunition and a switchbl ade knife. That night, warrants
were obtained to search defendant’s vehicle and his apartnent.

O ficers searched defendant’s apartnent and recovered a | oaded,
operable G ock pistol with a high-capacity magazi ne, as well as
gun parts, including parts for an AR-15 rifle, a .22 caliber
conversion kit for the A ock, an extra gun barrel, an “extrenely
| arge anount of ammunition,” nmagazine hol ders, and knife cases.
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In addition, they found targets with bull’s-eyes, a bull etproof
vest, and two bullet-resistant Kevlar helnmets. In defendant’s
vehi cl e detectives found an operabl e Bushmaster AR-15 assault
rifle in a black bag on the floor behind the passenger seat with
a fully-loaded .223 caliber magazine, and a round in the chanber.
They al so found two green backpacks in the back seat contai ning,
anong ot her things, 26 fully-Ioaded 30-round nagazines with .223
caliber ammunition (780 rounds total), a .22 caliber conversion
kit, another bulletproof vest, two .45 caliber magazi nes, one .22
cal i ber magazine, fifty-seven .45 caliber rounds, and seven .22
cal i ber rounds.

On the conviction for crimnal possession of a weapon in the
second degree, defendant was sentenced, as a second fel ony
offender, to a determnate termof 15 years for possession of the
| oaded assault rifle. On the conviction for crimnal possession
of a weapon in the third degree in connection with the d ock
pi stol, defendant was sentenced to two i ndeterm nate sentences of
3%2to0 7 years, concurrent to each other but consecutive to the 15
year term The 22 counts of the sane crine that stenmed from
def endant’ s possession of |arge capacity amrunition feeding
devices resulted in 22 concurrent ternms of 7 years, and the count
relating to the knife brought defendant an indeterm nate term of
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2 to 4 years, also to run concurrently. Pursuant to Penal Law
70.30(1)(e)(ii), the entire aggregate sentence of 18%to 22 years
i mprisonnment was reduced to a determ nate sentence of 20 years.

The court properly denied defendant’s notion to suppress
evi dence recovered fromhis car pursuant to a search warrant.
There is no basis for disturbing the court’s credibility
determ nati ons, which are supported by the record (see People v
Prochil o, 41 Ny2d 759, 761 [1977]). Further, the court properly
exercised its discretion in precluding cross-exam nation that
went beyond the scope of the hearing.

The court also properly denied defendant’s notion to
suppress evidence recovered fromhis conputers pursuant to
anot her search warrant. The warrant application established
probabl e cause to believe that defendant was engaged in a pattern
of firearnms transactions, and supported an inference that
evi dence of such transactions could be found on his conputers
(see generally People v Ganson, 50 AD3d 294, 295 [2008], Iv
denied 11 NY3d 832 [2008]). In any event, the conputer evidence
introduced at trial added little or nothing to the People’s case,
and any error in receiving that evidence was harml ess (see People
v Crimnins, 36 NY2d 230 [1975]).

Def endant chal |l enges the | egal sufficiency of the evidence
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supporting his convictions of possessing a pistol during two

i ncidents that took place before the police recovered the pistol
from defendant’s apartnent. However, the totality of the
circunstantial evidence warranted the conclusion that the pistol,
whi ch was deternmined to be operabl e when recovered after
defendant’s arrest, was al so operabl e when defendant displayed it
on the occasions in question. As in People v Tenple, “[u]nder
the circunstances of this case it defies logic to conclude that
the gun was inoperable,” (165 AD2d 748, 749 [1990], |v denied 76
NY2d 944 [1990]), or that operability on those occasi ons was not
est abl i shed beyond a reasonabl e doubt.

The wi tnesses were unable to specify the dates on which
these two incidents occurred. Accordingly, the corresponding
counts of the indictnment set forth approximate tinme franes.

Under the circunstances, the People were unable to allege nore
specific tinme periods, and defendant received reasonabl e notice
(see People v Morris, 61 Ny2d 290, 296 [1984]; People v Latouche,
303 AD2d 246 [2003], |v denied 100 Ny2d 595 [2003]).

Def endant al so chall enges the | egal sufficiency of the
evi dence supporting his convictions relating to possession of
| arge capacity ammunition feeding devices (Penal Law 8§
265.02[8]). However, the evidence established that the 30-round
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magazi nes nmet the statutory definition (Penal Law 8§ 265.00[ 23]).

The court properly received evidence of defendant’s abusive
conduct. One of the main issues at trial was the credibility of
defendant’s fornmer girlfriend, particularly with regard to
certain charges of which defendant was ultimately acquitted. The
chal | enged evi dence conpl eted the narrative and provided
necessary background information to place the ex-girlfriend s
testinony in a believable context (see People v Leeson, 12 NY3d
823, 827 [2009]; People v Dorm 12 Ny3d 16, 19 [2009]; People v
St ei nberg, 170 AD2d 50, 72-74 [1991], affd 79 Ny2d 673 [1992]).
The evidence was al so relevant to defendant’s intent to use one
of the weapons unl awful |y agai nst anot her person, which was an
el enent of one of the charges.

The probative value of the chall enged evidence outwei ghed
any prejudicial effect. Wile some of the evidence invol ved
cruelty to animals, it was not so inflamatory as to deprive
defendant of a fair trial. The court mnimzed any prejudice by
means of careful limting instructions, and it took sufficient
curative action regarding inadm ssible testinony that was
i nadvertently elicited. In any event, given the overwhel m ng
evi dence agai nst defendant, there is no significant probability
that the adm ssion of the challenged evidence affected the
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verdict (see People v Gllyard, 13 NY3d 351, 356 [2009]).

“I't is our duty in review ng the defendant’s sentence to
exam ne the record in the light of the objectives of the penal
system and to nake a decision based on the particular facts of
the case. Cenerally, four principles have been accepted as
obj ectives of crimnal punishnent: deterrence; rehabilitation;
retribution; and isolation. The primary responsibility for
i nposi ng a condi gn sentence rests on the [t]rial [j]Judge, and the
determ nation of the kind and limts of punishnment nmade by the
[t]rial []j]udge should be afforded high respect” (People v Notey,
72 AD2d 279, 282 [1980] [internal citations omtted]).

In light of these principles, we find only that it was
excessive to run the indeterm nate sentences consecutive to the
determ nate sentence of 15 years. However, the dissent’s
argunment for a further reduction is entirely unfounded and rings
hollow. First, while defendant may not have engaged in any
behavi or towards humans which would fit the dictionary definition
of “violent,” many of his actions involving the weapons he
possessed were unquestionably sinister and nmenaci ng, such as
poi nting them at people and otherw se displaying themin his
encounters with people he perceived as hostile. It is nystifying
that the dissent does not consider defendant’s nunerous
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statenents to his girlfriend that he was going to kill her as
“threatening.” Further, defendant’s brazen and cavali er
decisions to carry a G ock pistol in as public a place as Penn
Station and to brandi sh that sane weapon in a therapy session
denonstrate that this is not a garden variety weapons possessi on
case.

In any event, the dissent’s position is inconsistent with
the Penal Law. Taken to its |ogical conclusion, the dissent’s
argunment woul d preclude a court from ever sentencing a defendant
convi cted of weapons possession to the maxi mum prison term in
t he absence of aggravating factors such as the actual use of a
weapon to harm sonebody. However, this plainly contravenes the
intent of the Legislature. Had the Legislature nmeant to limt
the sentence for strict possession to the prison terns preferred
by the dissent, it presumably woul d have so provided in the
statute.

Further, contrary to the dissent’s view, nothing in our
precedent mandates that the nmaxi mum sentence in a weapons
possessi on case may not be inposed where no one was harned. The
sent ences handed down in each of the cases cited by the dissent
wer e based on the unique facts presented by each case. Further,
the dissent’s analysis ignores the different goals of sentencing.

26



For exanple, one of the four wi dely recogni zed goal s of
sentencing is isolation, which “is required when the individual
is a continuing threat to the comunity” (People v Notey, 72 AD2d
282 n 2). The cases cited by the dissent do not suggest that the
def endant in those cases represented a continuing threat, so the
sentencing courts in those cases may have seen no great need to
“isolate” the defendant, notw thstanding the harm caused to the
victinms in those cases. Here, defendant displayed extrene anti -
soci al behavi or and reckl essness, which calls for isolation from
the community, notw thstanding that he was not found to have

i ntended to use the weapons. |ndeed, the probation departnent
concluded in its presentence report that defendant “appears to be
a threat to the community,” and that his prognosis for “future
adj ust nent towards society appears to be poor.”

By adopting trial counsel’s statenent that defendant was
merely a gun hobbyist, the dissent virtually ignores all of the
evidence in the case. To this defendant guns are clearly nore
than a pastinme. They are a neans of intimdation, nenace and
exerting power. His use of them repeatedly, in such a manner,
fully justifies the sentence inposed herein. Indeed, if this
strict possession case does not call for the nmaxi mnum sentence,
one is hard pressed to imagi ne one that woul d.
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Def endant’ s remai ni ng contentions are unpreserved or
abandoned, and we decline to review themin the interest of
justice. As an alternative holding, we find no basis for

rever sal

Al'l concur except Catterson, J. who dissents
in part in a menorandum as foll ows:
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CATTERSON, J. (dissenting in part)

| must respectfully dissent in part. The sentence proposed
by the majority, even though reduced from20 years to 15 years,
is, in ny opinion, still excessive. As defense counsel argued
at sentencing, this is a “straight possession case.” The 30-
year-ol d defendant did not fire any of the weapons, injure
anyone, or commit any acts of violence during the incidents of
weapons possession. The majority justifies the 15-year sentence
by relying entirely on the testinony of the defendant’s
girlfriend. However, the testinony that the defendant threatened
to shoot her and other people which the majority reiterates for
five pages was soundly rejected by the triers of fact. Had the
jury credited that testinony, they would not have acquitted the
def endant of all counts that included intent to cause harmto
anot her person.

Clearly, the jury agreed instead with the defense’s
characterization of the girlfriend as a “sophisticated and
callous crimnal” who decided to “get rid of” the defendant “once
and for all.” |Indeed, as adduced at trial, the defendant’s
girlfriend was arrested in 2006 for prostitution, pronoting
prostitution, and noney | aundering. Subsequently, she entered
into a cooperation agreenment with the Manhattan D strict
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Attorney’s O fice. On January 2, 2008, she net with the
detectives handling her prostitution case to fornmulate a plan to
apprehend the defendant. The girlfriend lured the defendant to
New Yor k Downtown Hospital with a lie that she was sick and
receiving treatnment there. Wen the defendant arrived, he was
arrested by the police.

Furthernore, the girlfriend s testinony of threats agai nst
her sister’s boyfriend was controverted by the boyfriend hinself
who deni ed that the defendant ever said he would shoot him
Hence, it should not nystify the majority that | do not consider
t he defendant’ s all eged nunerous statenments to his girlfriend as
“threatening.” Quite sinply, in nmy opinion, those statenents
cannot be viewed as credi bl e evidence.

During the defendant’s arrest, a search of his autonobile
turned up a Bushmaster AR-15 rifle and | arge-capacity amunition
feedi ng devices, and the defendant was carrying a sw tchbl ade.
In a subsequent search of his apartnent, the police discovered,
anong other things, a Gock 9 mm pistol and seized three
conputers. At trial, the prosecution presented evidence taken
fromthe conputers that the defendant used internet forums to
comment on carrying and shooting guns, and that the defendant
sent an instant nessage on his conputer stating that he had
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al nost shot someone. Wtnesses testified to the defendant’s
possession of firearns outside of his apartnent, including that
he stowed the rifle and ammunition in his vehicle, and on two
occasions took the dock to Penn Station and a therapi st
appoi ntment. However, there was no testinony that the defendant
was violent or threatening, or that he fired the weapons on these
occasi ons.

After a jury trial, the defendant was acquitted of
possessing the assault rifle with intent to use it against
anot her person, and both counts of first-degree robbery. He was
convi cted of one count of second-degree crimnal possession of a
weapon (the rifle) and multiple counts of third-degree crim nal
possessi on of a weapon (the 3 ock, the rifle, ammnition feeding
devices, and the switchblade). Having been previously convicted
of a felony,! the defendant was sentenced, as a second fel ony
offender, to a determ nate sentence of 15 years for possession of
the | oaded assault rifle; to indeterm nate sentences of 3%to-7

years for each of the two counts of possession of the 4 ock,

! The defendant was convicted in 1998 of conspiracy to
commt arson in furtherance of an insurance scam wherein the
def endant ai ded and abetted a friend who wanted to burn his own
truck. Conspiracy to comrit arson is not a violent felony as
defined in Penal Law § 70.02.
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concurrent with each other and consecutive to the 15-year
sentence; to determ nate sentences of seven years for possessing
an assault weapon and | arge capacity anmunition feedi ng devices,
concurrent with each other and the above sentences; and to an

i ndeterm nate sentence of 2-to-4 years for possession of a

swi tchbl ade knife, concurrent with the above sentences. The
aggregat e sentence of 18%to-22 years inprisonnment was reduced by
operation of Penal Law 70.30(1)(e)(ii) to a determ nate sentence
of 20 years.

On appeal, the defendant argues, inter alia, that because

there was no evidence that he ever shot at, or injured anyone

wi th any of the weapons, the 20-year determ nate sentence is
excessive. The najority agrees to the extent of reducing the
sentence to 15 years. For the follow ng reasons, | would further
reduce the sentence to seven years aggregate.

Wil e a sentencing court possesses broad discretionary power
with respect to the inposition of a sentence, this Court has
broad, plenary power pursuant to CPL 470.15(6)(b) to nodify a
sentence that is unduly harsh or severe. Thus, even where the
sentence is wthin the perm ssible statutory range, this Court
may review a sentence in the interest of justice wthout
deference to the sentencing court and regardl ess of whether the
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trial court abused its discretion in the inposition of a

sentence. See People v. Delgado, 80 N.Y.2d 780, 783, 587

N.Y.S. 2d 271, 272, 599 N E. 2d 675, 676 (1992).

The defendant was convicted of second-degree crim nal
possessi on of a weapon for possessing a | oaded rifle outside of
hi s home or business pursuant to Penal Law 8 265.03(3), which is
a class Cviolent felony (see Penal Law 8§ 70.02(1)(b)). Under
Penal Law 8§ 70.06(6)(b), governing second fel ony offenders, the
sentencing court was required to i npose a deterni nate sentence of
inprisonnment for a termof at |least five years and not exceedi ng
15 years. The defendant was given the maxi numterm of 15 years.

In my view, inposition of the maxi mum sentence for weapons
possessi on where no one was harned ignores the precedent of this
court. We have found a sentence of that |ength appropriate in
weapons possessi on cases where a homi cide has occurred. In

People v. Guzman (266 A.D.2d 37, 697 N VY.S.2d 623 (1st Dept.

1999), lv. denied, 94 N Y.2d 920, 708 N. Y.S.2d 359, 729 N E. 2d

1158 [2000]), this Court affirmed a sentence of 7% to-15 years
for crimnal possession of a weapon in the second degree in a
case where the defendant, a second violent felony offender,

fatally shot an individual. |In People v. Banner (61 A D.3d 592,

877 N.Y.S.2d 312 (1st Dept. 2009), lv. denied, 13 N Y.3d 741, 886
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N.Y.S. 2d 95, 914 N E. 2d 1013 (2009)), the defendant was convicted
by a jury of manslaughter and crim nal possession of a weapon in
t he second degree and we affirnmed concurrent sentences of 8 and
15 years respectively. Fifteen years is the sentence for

mansl aughter. See e.g. People v. Calderon, 66 A D 3d 314, 884

N.Y.S. 2d 29 (1st Dept. 2009)(5 to 15 years for second-degree

mans| aughter), |lv. denied, 13 N Y.3d 858, 891 N.Y.S.2d 693, 920

N. E. 2d 98 (2009); People v. Abreu-Gizman, 39 A D.3d 413, 835

N.Y.S.2d 90 (1st Dept. 2007) (5 to 15 years for second-degree

mansl aughter), |v. denied, 9 N Y.3d 872, 842 N.Y.S. 2d 784, 874

N. E. 2d 751 (2007); People v. diveri, 29 A D 3d 330, 813 N.Y.S. 2d

435 (1lst Dept. 2006) (15 years for first-degree mansl aughter),
lv. denied 7 N.Y.2d 760, 819 N Y.S. 2d 886, 853 N E.2d 257 (2006).
The majority appears to agree with the People that a | onger
sentence is justified because the defendant is “a hom cide
waiting to happen.” Again, relying entirely on the testinony of
the defendant’s girlfriend that he threatened to shoot her and
others, the majority concludes that the defendant’s behavior, if
not violent, was “unquestionably sinister and nmenacing.”
However, it bears repeating that the jury specifically rejected
the People’s clains that the defendant intended to use the
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weapons. On the contrary, the credible evidence showed that
whil e the defendant had an avid interest in guns, which he used
for target practice or sharpshooting, he did not use or intend to
use the weapons agai nst anot her person.

At sentencing, defense counsel described the defendant’s
col l ection of weapons and anmunition and his activity on various
internet gun forums as his “gun hobby.” Since it is undisputed
that no one was injured, or even that the defendant displayed or
brandi shed the rifle, I recommend five years determ nate.

| would al so recommend reducing the two sentences for third-
degree crim nal possession of the Gock to 2-to-4 years
indetermnate for the follow ng reasons: The defendant was
convicted of third-degree crimnal possession of a weapon
pursuant to Penal Law 8 265.02(1), which was a conviction for
fourth-degree possession, elevated to third degree by dint of a
prior 1998 felony conviction. As a second felony offender, where
the current crine is a nonviolent class D felony (see Penal Law 8
70.06(6), and 8 70.02(1)(c) (excluding subdivision one of section
265.02 fromthe definition of violent felony)), the maxi numterm
for third-degree weapons possession is at |east four years and
nmust not exceed seven years. See Penal Law § 70.06(3)(d).

“[ T] he m ni mum period of inprisonment under an indeterm nate
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sentence for a second felony of fender nust be fixed by the court
at one-half of the maxi numterminposed and nmust be specified in
the sentence.” Penal Law § 70.06(4)(b). Pursuant to Penal Law §
70.06(2), the termis indeterm nate.

Choosi ng t he maxi mum of seven years, the court sentenced the
defendant to 3% to-7 years indetermnate for third-degree weapons
possessi on, concurrent with each other and consecutive to the
sentence for possession of the rifle. The defendant persuasively
argues that this amobunts to a doubl e-counting of his prior
conviction. Hi's 1998 conviction is counted once to raise the
fourth-degree possession charge, a class A m sdeneanor, to the
third degree, a class D felony; and then a second tine in his
sentence as a second felony offender.

In ny view, this doubl e-counting, together with the
undi sputed fact that no one was injured, requires reduction of
the sentence i nposed by the sentencing court. Thus, | would
recommend an indeterm nate sentence of 2-to-4 years for each of
the two G ock possession convictions. See Penal Law 88
70.02(1)(c), 70.06(2), (3)(d), (4)(b), and 8§ 265.02(1). Pursuant
to Penal Law 8§ 70.30(1)(d), “[i]f the defendant is serving one or
nore indeterm nate sentences of inprisonnent and one or nore
determ nate sentences of inprisonnment which run consecutively,
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the mnimnum[...] terns of the indetermnate [...] sentences and
the term[...] of the determ nate sentence [...] are added to
arrive at an aggregate nmaxi numterm of inprisonnent.”

Thus, a five-year determ nate sentence for second-degree
crimnal possession of a weapon and indeterm nate concurrent
sentences of 2-to-4 years for third-degree crimnal possession of
a weapon whi ch run consecutive to the five-year sentence, result
i n an aggregate maxi num sentence of seven years, which | believe
is appropriate in this case and consistent with this Department’s

precedent. See e.g. People v. Brown, 92 A D 3d 455, 937 N.Y.S. 2d

230 (1st Dept. 2012) (unaninously affirmng a termof seven years
for the defendant, a second felony offender, who was convicted of
crimnal possession of a weapon in the second degree after a jury

trial), lv. denied, = N YVY.3d __ (2012); People v. Padilla, 89

A.D. 3d 505, 932 N. Y.S.2d 71 (1st Dept. 2011) (unaninously
affirmng a seven-year sentence for the defendant, a second
violent felony offender, who was convicted of crimnal possession
of a weapon in the second degree after a jury trial). To the
extent that the defendant was al so sentenced to the maxi mumterns
for the remaining third-degree weapons possessi on convictions
(i.e., seven years determ nate for possession of an assault rifle
and | arge capacity feeding devices pursuant to Penal Law 8§
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70.06(6), 8 265.02(7) and (8)), | would reduce those al so, but do
not nmake those cal cul ati ons here, since those seven-year
sentences run concurrent with the seven-year aggregate cal cul ated
above and do not inpact that sentence.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gwaﬂ—

DEPUTY CLERK
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Mazzarelli, J.P., Saxe, Catterson, Acosta, Roman, JJ.

6624- BGC Partners, Inc., | ndex 600692/ 07
6625 Pl aintiff-Respondent,
- agai nst -

Ref co Securities, LLC
Def endant - Appel | ant .

SNR Denton US LLP, New York (Arthur H Ruegger of counsel), for
appel | ant.

Saul Ewing LLP, New York (Francis X. Riley Ill of counsel), for
respondent.

Orders, Suprene Court, New York County (Bernard J. Fried,
J.), entered June 28, 2011 and July 20, 2011, which,
respectively, granted plaintiff’s notion to confirm a Speci al
Ref eree’ s report denyi ng defendant’s di scovery requests and
deni ed defendant’s cross notion to reject the report, and denied
defendant’s notion for |eave to amend its answer to include the
affirmati ve defense of patent invalidity, unaninously affirned,
with costs.

Pursuant to the parties’ “Master Software License,
Mai nt enance and Service Agreenent,” defendant had the right to
the use of certain software and equi pnent and to nai ntenance and
support services, in exchange for the paynment to plaintiff of an

annual licensing fee and a nonthly mai ntenance fee (the Fixed
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Fees). Defendant al so agreed to share with plaintiff portions of
any conmm ssions it received as a result of trading activity by
its clients. The Fixed Fees were required to be paid through the
si x-year termof the agreenent and could be declared due and
payable inmediately in the event of a default by defendant.

Approxi mately four years into the termof the agreenent,
def endant ceased doi ng busi ness, and ceased payi ng the Fi xed
Fees. Plaintiff negotiated new comm ssion contracts, which did
not include paynent of the Fixed Fees, with forner clients of
defendant. After plaintiff comrenced this action to recover the
remai nder of the Fixed Fees, defendant sought discovery of the
new conm ssion contracts on the ground that plaintiff's ability
to collect the full conm ssions reduced its claim The court
deni ed defendant’s request, finding that the new conm ssion
contracts were irrelevant to plaintiff’s right to the Fi xed Fees
and therefore not necessary in the defense of the action (see
CPLR 3101). W agree.

The |icense agreenent clearly and unanbi guously entitled
plaintiff to an annual l|icense fee and a nonthly mai ntenance fee
for the entire termof the agreenent and, upon defendant’s
default, to all fees owi ng through the remainder of the term
The agreenent also provided that plaintiff’'s right to the Fixed
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Fees was not tied to any other renedy available to it. Thus,
according to the plain neaning of the agreenent’s terns, the

Fi xed Fees were not intended to act as “substitute revenues” for
the comm ssions, as defendant clains (see Geenfield v Philles
Records, 98 NY2d 562, 569 [2002]).

The court also properly denied defendant’s notion to anend
its answer to include the affirmative defense of patent
invalidity. “The decision to allow or disallow the anendnent is
commtted to the court’s discretion” (Edenwald Contr. Co. v City
of New York, 60 Ny2d 957, 959 [1983]). Furthernore, |eave to
anmend shoul d be deni ed when the proposed anmendnent is patently
lacking in merit (Board of Mygrs. of Al exandria Condom nium v
Br oadway/ 72nd Assoc., 285 AD2d 422, 423 [2001]). The defense of
patent invalidity was prem sed on the assertion that the
agreenent was actually a patent license. This positionis
frivolous. The claimwas nade for the first tine nine years
after the execution of the agreenent, nore than four years after
the filing of the conplaint in this action, and nore than five
years after the patent alleged to be a part of the agreenment was
declared invalid. The agreenent contains no indicia whatsoever
that it was intended to be a patent license. The word “patent”
appears nowhere in the agreenent, and, in fact, the disputed
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patent was not issued until two years after the agreenent was
executed. Indeed, Refco admtted that it only |earned of the
“580 Patent” in 2010. Again, this was nine years after the
ori ginal agreenent was executed.

We have consi dered defendant’s renai ni ng argunents and find
t hem unavai |l i ng.

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gwaﬂ—

DEPUTY CLERK
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Mazzarelli, J.P., Andrias, Acosta, Abdus-Sal aam JJ.

7215 Ni net een Ei ghty-Ni ne, LLC, etc., | ndex 600424/ 08
Pl aintiff-Appell ant-Respondent,

- agai nst -

Carl C. Ilcahn, et al.
Def endant s- Respondent s- Appel | ant s,

1879 Hall, LLC,
Nom nal - Def endant - Respondent - Appel | ant .

7216 Ni net een Ei ghty-Nine, LLC, etc., | ndex 601265/ 07
Pl ai ntiff-Appel | ant - Respondent,

- agai nst -

Carl C. Ilcahn, et al.
Def endant s- Respondent s- Appel | ant s.

Jeffrey I. Ross, New York, for N neteen Ei ghty-N ne, LLC,
appel | ant - r espondent .

Robert R. Viducich, New York and Herbert Beigel & Associates LLC,
Tucson, AZ (Herbert Beigel, of the bar of the State of Arizona,
admtted pro hac vice, of counsel), for respondents-appellants.

Order, Suprene Court, New York County (Eileen Bransten, J.),
entered June 29, 2010 (Index 601265/07), which denied the
parties’ notions for summary judgnent, unani nously nodified, on
the law, to grant defendants’ notion as to the causes of action
for breach of fiduciary duty, fraud, negligent m srepresentation
and ai ding and abetting breach of fiduciary duty and fraud, and
to grant plaintiff’s nmotion for sumary judgnent on the causes of
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action for breach of contract, and otherw se affirnmed, w thout
costs. Order, sanme court and Justice, entered March 9, 2011
(I'ndex 600424/08), which to the extent appeal ed, denied
plaintiff’s notion for summary judgnment on the conpl aint and

di sm ssed the counterclaim and granted plaintiff’s notion to
stri ke evidence, unaninously nodified, on the law, to declare,
upon the counterclaim that nom nal defendant 1879 Hall, LLC was
not di ssolved, and to deny plaintiff’s notion to strike a portion
of defendants’ summary judgnent evi dence as inadm ssible

settl ement communi cations, and otherw se affirnmed, w thout costs.

In these two actions arising froma joint venture, the
di spute between the parties is governed by a limted liability
conpany (LLC) agreenent which specifies that Del aware | aw
applies. Accordingly, the notion court properly applied Del aware
I aw.

In the action for breach of contract, breach of fiduciary
duty and rel ated business torts alleging that defendants usurped
a joint venture opportunity by trading in securities for their
own account (Index 601265/07), the tort causes of action should
have been di sm ssed as duplicative of the breach of contract
causes of action. Plaintiff’s claimthat Chel onian nmade fal se
representations in its books of account by failing to disclose
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purchases of $108, 093, 998 face anobunt of Federal Mogul
Corporation (FMO bonds which it had nmade w thout notifying
plaintiff, are allegations of breach of the parties’ agreenent.
Li kewi se, the fiduciary clainms are based on breach of the
agreenent (see Sol ow v Aspect Resources, LLC, 2004 W. 2694916,
*4, 2004 Del Ch LEXIS 151, *17-19 [Del Ch 2004] [“Because of the
pri macy of contract |aw over fiduciary law, if the duty sought to
be enforced arises fromthe parties’ contractual relationship, a
contractual claimw Il preclude a fiduciary claim”]; see also
Gal e v Bershad, 1998 W. 118022, 1998 Del Ch LEXIS 37 [Del Ch
1998] [if the duty sought to be enforced arises out of the
parties’ contractual, as opposed to their fiduciary relationship,
t hat woul d preclude any fiduciary claimbased on the sane
conduct]). The remaining tort clains for negligent
representation and fraud, under the facts alleged here, amount to
an unjustified breach of contract, “and should be renedi ed
t hrough contract |aw and not through tort |law (Tenneco Auto.
Inc. v EIl Paso Corp., 2007 W. 92621, *6, 2007 Del Ch LEXIS 4, *27
[ Del Ch 2007]; see also CPMIndus., Inc. v ICl Americas, Inc.
1990 W. 28574, 1990 Del Super LEXIS 88 [Del. Super. Ct. 1990]).
Plaintiff’s notion for summary judgnent on the breach of
contract clains should have been granted. The notion court found
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an issue of fact as to whether the agreenment, which required
defendants to issue a capital call each tinme it intended to

pur chase the bonds, had been nodified by the parties. W find
that the record denonstrates that the agreenent was, to sone
extent, nodified by the course of conduct of the parties, and
that there is no triable issue of fact regarding defendants’
assertion that the agreenment was nodified by a course of conduct
wher e busi ness was conducted solely on a verbal basis.

In sonme instances, rather than using the witten capital
call as the form of advance notice, the parties exchanged e-mails
that set forth an intention to purchase, and the other party’s
response as to whether it opted to participate (the LLC Agreenent
contained a clause requiring plaintiff to provide witten notice
to defendants when it initiated an FMO trade, so that the party
initiating the trade was to notify the other in witing). 1In
ot her instances, one party would nenorialize in an e-mail a
di scussion that occurred regarding a purchase, and the other’s
deci sion on participation. This conduct took place in 41 trades
that are not the subject of this litigation.

There are 18 trades for which plaintiff clainms it received
no notice from defendants, and for which defendants maintain they
provi ded verbal notice and received a verbal response. Because
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def endants assert that the agreenent requiring notice by witten
capital call was nodified by a course of conduct of nere verbal
notice and response, it is their burden to prove this
nodi fication by clear and convincing evidence (see Eureka VIII
LLC, v Niagara Falls Holding LLC, 899 A2d 95, 109 [Del Ch 2006]).
However, defendants have failed to neet even the | esser
burden of a preponderance of the evidence. Wile defendants’
representative Intrieri avers that he would either call or e-nai
plaintiff’s representatives, and that they would respond either
verbally or by e-mail, defendants have provided no notations or
ot her record that these conversations took place and that
plaintiff provided a verbal notification as to whether it chose
to participate. In contrast, in nunerous instances not at issue
here, when one party opted either to participate, or not to
participate in a purchase initiated by the other, there are

e-mails confirmng that decision.?

'For exanple, in an illum nating e-mail exchange,
plaintiff’s representative Pachol der sent an e-mail to Intrieri,
with a copy to her supervisor, stating that pursuant to Section 8
of the LLC Agreenent, plaintiff has chosen to not contribute its
share of the Capital Call for a particular FMO  The supervisor’s

e-mai|l response was “this is very cold . . . make sure you talk
to himand give himwarm and cozy feeling,” to which Pachol der
responded “1 did - spoke whimin person first-just sent the e-

mai | (per his request) afterwards”(enphasis added).
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Def endants argue that the agreenent does not require themto
keep any notations or records of verbal notification. This
argunment m sses the point because Intrieri’s conclusory statenent
that the parties agreed to conduct business verbally is
insufficient to neet the burden of proof that the agreenment was
nmodi fied by this particular course of conduct. Notably,
def endants do not point to any transaction in which plaintiff
participated but for which there is no e-mail confirnmation -
i.e., that nmere verbal notification of participation was given.
Nor can Intrieri recall the specifics of any transaction,

i ncluding any of the trades for which he clains he provided
verbal notice but for which plaintiff verbally declined to
participate. Thus, plaintiff has net its burden of proving that
it did not receive notice required by either the agreenent, or
the nodification of the agreenment established by the parties’
course of conduct, and is accordingly entitled to sumary
judgnment on its breach of contract causes of action.

In the action alleging usurpation of the limted liability
conpany’s opportunity to participate in the exercise of an option
to purchase the reorgani zed bankrupt’s stock, and an indivi dual
claimall eging denial of that opportunity to the conpany’s
mnority menber (1ndex 600424/08), the notion court correctly
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found issues of fact, including whether defendants failed to
offer plaintiff the chance to participate in the options on the
sane terns as defendants and whether plaintiff was willing and
able to pursue the options, including the $100 million | oan
provi si on.

Furthernore, the court properly rejected defendants’
argunment that the LLC had no interest or expectancy in the
options in light of the Decenber 2005 Consent Agreenent. That
agreenent, while nmenorializing the parties’ agreenent that no
addi tional trades in FMO securities and clains would be closed in
t he conpany, also provided that “all proceeds of any kind or
character whatsoever received related to the ownership of FMO
[s]ecurities and [c]lainms . . . shall be deened to have been
received by 1879 Hall, LLC' and that the parties’ rights and
obligations “shall continue in full force and effect as if al
FMO Securities and Cains were held by 1879 Hall, LLC.” These
provi sions denonstrate that the parties’ LLC had an econom c
interest in the options.

While the interpretation of the LLC Agreenent is governed by
Del aware | aw, the notion to strike evidence is subject to New
York | aw (see CPLR 4547). The court erred in granting
plaintiff’s notion to strike fromthe record, as a settl enent
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comuni cati on, an exchange of e-nmails between defendants’ counsel
and plaintiff’s counsel regarding participation in the options
and a draft agreenment prepared by plaintiff. Neither the e-nai
nor the draft presented any offer or acceptance of a
“conprom se.”

Plaintiff’s counsel’s inclusion of |anguage in the draft
that it is “in the context of settlenent” does not nmake it a
settl enment docunent. Rather, the draft was an expression of
plaintiff’s position that defendants were obligated to all ow
plaintiff to participate in the options; defendants’ responsive
e-mai|l set forth defendants’ position that plaintiff’s draft
agreenent was only preserving plaintiff’s rights but not
defendants’, and that in order to go forward, plaintiff would
have to acknow edge its willingness to put up its share of the
$100 mllion loan (see Alternatives Fed. Credit Union v d bios,
LLC, 14 AD3d 779, 781 [2005] [letters stating defendant’s
position without any proffer of settlenent are adm ssible]; see
al so Java Enters., Inc. v Loeb, Block & Partners LLP, 48 AD3d
383, 384 [2008] [“e-mail is not inadm ssible under CPLR 4547,
whi ch applies only to offers ‘to conpromse a claimwhich is
di sputed "]).

It is undisputed that the conditions for dissolution in §
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18.1.4 of the LLC agreenent were not satisfied. However, rather
t han di sm ss defendants’ counterclaimfor a declaration that 1879
Hal | LLC was dissolved, we grant plaintiff summary judgnent on
this issue and declare in its favor (see Lanza v Wagner, 11 Nvad
317, 334 [1962], appeal dism ssed 317 US 74 [1962], cert denied
371 US 901 [1962][error to dism ss conplaint for declaratory
j udgnment where one party not entitled to declaration; judgnment
declaring in favor of other party directed]).

We have considered the parties’ remaining contentions in
support of affirmative relief and find them unavaili ng.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

me\%mﬂ_

DEPUTY CLERK
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Tom J.P., Andrias, DeGrasse, R chter, Roman, JJ.

7550 The People of the State of New York, | ndex 110374/ 11
ex rel. Ronald L. Kuby, on behalf of
G gi Jordan,

Petitioner- Appel | ant,
- agai nst -

Darl ene Merritt, etc.,
Respondent - Respondent .

Ronal d L. Kuby, New York (Alan M Dershowitz, of the bar of the
State of Massachusetts, admtted pro hac vice, of counsel), for
appel | ant .

Cyrus R Vance, Jr., District Attorney, New York (Aaron G nandes
of counsel), for respondent.

Judgnent, Suprene Court, New York County (Larry Stephen
J.), entered Septenber 21, 2011, denying the wit of habeas
corpus and dism ssing the petition, unaninously affirmed, wthout
costs.

I n February 2010, petitioner, G gi Jordan, was charged with
second-degree nurder stemm ng from all egati ons that she
intentionally caused the death of her eight-year-old autistic son
by giving himan overdose of prescription nmedication. Petitioner
al so ingested a nunber of pills and | eft a suicide note stating
that her son’s death was the only way to protect himfromhis

al | egedly abusive father and that she did not wish to live
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wi t hout him

Fol |l owi ng arrai gnment, petitioner asked the court to set
bail in the anobunt of $5 million, with a specific condition that
she be released to a psychiatric facility. Suprenme Court (Dani el
FitzGerald J.) denied the request and remanded petitioner with
t he understandi ng that the application could be renewed before
t he assigned judge. On renewal, petitioner offered to post a $5
mllion bond fully secured by her New York City properties, and
to freeze her assets, allegedly totaling approxi mately $40
mllion, by placing themin an escrow account to be managed by
two naned attorneys. She al so proposed that her rel ease be
condi tioned on a security package providing that she woul d be
confined to her Manhattan brownstone and nonitored round the
cl ock by on-prem ses arned security guards and an el ectronic
G P.S. system at her own expense, and on her continued
psychiatric treatnent.

By order dated April 23, 2010, Suprene Court (Charles
Sol onon, J.), considering the factors enunerated in CPL
510.30(2)(a), denied the application. Petitioner, by new
counsel, noved for reconsideration of bail “under the sane
conditions and restrictions that apply to Dom ni que Strauss-
Kahn.” By order dated August 11, 2010, Justice Sol onon denied
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the application. After hearing argunment, Justice Stephen denied
the wit of habeas corpus and dism ssed the petition on the
ground that it “[could] not say based on the seriousness of this
case and all of the other factors laid out at these bail hearings
that [Justice Sol onbn] did abuse his discretion.”?

“The action of the bail-fixing court is nonappeal abl e, but
may be reviewed in a habeas corpus proceeding if it appears that
the constitutional or statutory standards inhibiting excessive
bail or the arbitrary refusal of bail are violated" (People ex
rel. Rosenthal v Wl fson, 48 Ny2d 230, 231-233 [1979] [interna
guotation marks omtted]). It is not the function of the habeas
court to "exam ne the bail question afresh or to nake a de novo
determ nation of bail" (id. [internal quotation marks omtted]).
The scope of inquiry is whether or not the bail court abused its
di scretion by denying bail wthout reason or for reasons
insufficient in law (id.; People ex rel. Hunt v Warden of Rikers
Is. Correctional Facility, 161 AD2d 475 [1990], |v denied 76 Nyad
703 [1990]). \Where the record shows that the bail court

considered the factors enunerated in CPL 510.30(2)(a), and the

!On Septenber 22, 2011, a Justice of this Court denied
petitioner's request for bail on an interimbasis pending appeal .
On Novenber 10, 2011, this Court denied petitioner’s notion for
bai | pendi ng appeal (2011 NY Slip Op 89516 [2011]).
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"denial is supported by the record, it is an exercise of

di scretion resting on a rational basis and thus beyond correction
i n habeas corpus” (People ex rel. Parker v Hasenauer, 62 Ny2d
777, 778-779 [1984]; see also People ex rel. Lazer v Warden, N.Y.
County Men’s House of Detention, 79 NY2d 839 [1992]).

Appl yi ng these principles, Justice Stephen properly found
that Justice Sol onobn’s determ nation denying the bail application
was "an exercise of discretion resting on a rational basis"
(People ex rel. Parone v Phimster, 29 Ny2d 580, 581 [1971]).
“The record supports the bail court's determ nation, based upon
the factors enunerated in CPL 510.30(2)(a), that petitioner is a
flight risk, given the severity of the crinme charged, . . . the
i kelihood of a conviction and | engthy sentence, [the | ack of
strong ties to this coomunity] and the financial resources
petitioner could use to facilitate flight, including [the
possibility of] property outside the jurisdiction” (People ex
rel. Litman v Warden of Manhattan House of Detention, 23 AD3d 258
[ 2005], Iv denied 6 NY3d 708 [2006]; People ex rel. Schreiber v
War den of Queens House of Detention for Men, 282 AD2d 555
[2001]). This is not an appropriate case for granting bail under
special conditions, particularly in light of petitioner's nental
instability (see People ex rel. Hunt, 161 AD2d at 475). There is

55



a sufficient basis in the record for concern that petitioner may
not be capable of consistently controlling her fears and
i mpul ses, which in the past have led to flight.

Nor are we persuaded by petitioner’s argunent that the bai
court’s determ nation was arbitrary because the court failed to
expressly rule on the adequacy of her security package. Inits
April 23, 2010 decision, the bail court discussed the security
package in detail, but nonethel ess concluded that "no anount of
bail, even when coupled with the very stringent conditions
proposed by the defense, can adequately assure defendant's return
to court.” On renewal, the security package proposed was
essentially the same, and in its August 11, 2011 decision, the
bail court stated that it “reconsidered its prior decision in
[ight of the new argunents nmade and still feels that the setting
of bail is inappropriate.”

The bail court also explained why it rejected petitioner's
contention that the bail conditions granted for Dom ni que
St rauss- Kahn conpel |l ed the grant of bail here. The court
rationally observed that the only simlarity between the cases
was that both defendants had the financial nmeans to post
significant bail and pay for a private security teamto nonitor
them However, unlike Strauss-Kahn's case, this case involves
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the nurder of a child, a nore serious charge than the charge
agai nst Strauss-Kahn, and a greater possibility of conviction,
given that petitioner’s defense of “altruistic filicide” has not
been successfully advanced in any court in this country, which
toget her provide a greater incentive to flee. Further,
Strauss-Kahn's nental condition was not at issue in his case.
Petitioner’s conprom sed nental state bears directly on her
judgnent, making her nore willing to undertake extrene and even
dangerous neasures in an effort to abscond.

Petitioner’s position, if accepted, would nandate that bai
be granted in every case in which the accused has the financi al
resources to offer private security and nonitoring, thereby
depriving the court of its discretion to grant or deny bail on
consideration of the factors enunerated in CPL 510.30(2)(a).
Wiile petitioner clains that her security package is fool proof
and trunps all other factors, the fact remains that no ad hoc
arrangenent based on keeping a defendant in her private hone
under the watch of a security firmthat she hired could be as
secure as remand. Indeed, petitioner is an acconplished worman
who accunul ated vast financial resources. She has noved around
repeatedly, and on previous occasions endeavored to conceal her
tracks in doing so. Wiile petitioner contends that she provided
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an explanation for a $14.5 mllion transfer froma Swi ss bank to
the United States, the concern that the bail court expressed that
her di sclosure was i nadequate and that she m ght have ot her
undi scl osed assets was not elimnated. Thus, as the respondent
argues, it is not inconceivable that petitioner could by stealth
or prom se mani pul ate her way to freedom

Petitioner also argues that the court did not properly take
into account the new evidence she submtted in her renewed bail
application regarding her nental condition, her comunity ties,
her financial circunstances, and the likelihood of conviction.
However, while the reports indicate that petitioner's nental
condition has stabilized, she still suffers from depression.
Further, her nmental condition was so extrene at the tine of the
initial application, and such extensive psychiatric treatnment was
required, that it is rational to conclude that her nental
condition at the tinme of the renewed application remai ned
guesti onabl e.

Wil e petitioner presented additional facts intended to
denonstrate conmunity ties, the bail court accurately noted that
she had resided in various states and did not have famly in New
York City. These facts support the court's conclusion that she
was a flight risk. Wile the court nmade observations regardi ng
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t he overwhel m ng evi dence agai nst petitioner and the sentence she
faces, it did not place undue wei ght on those factors or
ot herwi se abuse its discretion.

We have considered and rejected petitioner's remnaining
clainms, including all her procedural argunents.

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gmaﬂ—

DEPUTY CLERK
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Mazzarelli, J.P., Friedman, Catterson, Richter, Manzanet-Daniels, JJ.

7696 The People of the State of New York, I nd. 5353/09
Respondent
- agai nst -

Ri chard Agudel o,
Def endant - Appel | ant .

Patrick J. Brackley, New York, for appellant.

Cyrus R Vance, Jr., District Attorney, New York (Sara M Zausner
of counsel), for respondent.

Judgnent, Suprenme Court, New York County (Bruce Allen, J.),
rendered October 15, 2010, convicting defendant, after a jury
trial, of grand larceny in the third degree, and sentencing him
as a second felony offender, to a termof 2% to 5 years,
unani nously affirnmed.

The victims testinony was sufficient to authenticate the
content of a set of cell phone instant nmessages exchanged between
her and defendant. The detective testified that he viewed the
nmessages on the victims phone and thereafter read the printout
of the messages, which the victimhad cut and pasted into a
singl e docunent. This printout was introduced in evidence after
the victimtestified that it accurately represented the exchange

of nessages she received on her cell phone. She testified that
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she knew t he nessages were from def endant because his nane
appeared on her phone when she received the instant nessages.

One of the nunmerous ways to authenticate a recorded
conversation is through the “[t]estinony of a participant in the
conversation that it is a conplete and accurate reproduction of
t he conversation and has not been altered” (People v Ely, 68 Ny2d
520, 527 [1986]). The credibility of the authenticating w tness
and any notive she may have had to alter the evidence go to the
wei ght to be accorded this evidence, rather than its
adm ssibility (see Hansen v Coca-Cola Bottling Co. of N Y., 78
AD2d 848 [1980]).

Rel ying on People v O evenstine (68 AD3d 1448 [2009]),
def endant argues that authentication requires testinony fromthe
I nternet service provider about the source of the nessages. Yet,
Cl evenstine does not mandate this, nor did the case address the
i ssue here, which is the accuracy of a copy-and-paste conpilation
of an el ectronic exchange. Rather, in Cevenstine, the identity
of the sender was chal |l enged and the provider’s testinony was
critical to that issue (id. at 1450-1451).

O her jurisdictions that have directly dealt with the issue
of the adm ssibility of a transcript, or a copy-and-paste
docunent of a text nessage conversation, have determ ned that
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aut henticity can be shown through the testinony of a participant
to the conversation that the docunent is a fair and accurate
representation of the conversation (see e.g. United States v
Gagliardi, 506 F3d 140 [2d G r 2007]; United States v Tank, 200
F3d 627 [9th Cir 2000] [a participant to the conversation
testified that the print-out of the electronic comunication was
an accurate representation of the exchange and had not been
altered in any significant manner]; State v Roseberry, N E 2d_,
2011 Ohio 5921 [Ghio Ct. App. 2011] [a handwitten transcript of
text nessages was properly authenticated through testinmony from
the recipient of the nessages, who was al so the creator of the
transcript]; Jackson v State, 320 SWBd 13 [Ark. C. App. 2009]
[testinmony froma participant to the conversation was
sufficient]). The testinony of a “wtness with know edge that a
matter is what it is clainmed to be is sufficient” to satisfy the
standard for authentication (Gagliardi, 506 F3d at 151). Here,
there is no dispute that the victim who received these nessages
on her phone and who conpiled theminto a single docunent, had
first-hand know edge of their contents and was an appropriate

W tness to authenticate the conpilation. Mreover, the victinms
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testimony was corroborated by a detective who had seen the
messages on the victims phone. Any issues relating to the
detective's credibility in this regard were |ikewi se matters for
the jury to consider.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gwaﬂ—

DEPUTY CLERK
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Tom J.P., Andrias, Friedman, Mskow tz, Renw ck, JJ.

7992 The People of the State of New York, I nd. 6407/ 82
Respondent ,
- agai nst -
Davi d Lee,

Def endant - Appel | ant .

Robert S. Dean, Center for Appellate Litigation, New York (Jody
Rat ner of counsel), for appellant.

Cyrus R Vance, Jr., District Attorney, New York (N cole A
Coviell o of counsel), for respondent.

Order, Suprene Court, New York County (Bruce Allen, J.),
entered on or about COctober 11, 2011, which adjudicated defendant
a level two sexually violent offender pursuant to the Sex
O fender Registration Act (Correction Law art 6-C), unani nously
affirmed, w thout costs.

The court providently exercised its discretion in granting a
downward departure to risk level two while declining to grant a
further departure (see People v Mngo, 12 NY3d 563, 568 n 2

[ 2009] ; Peopl e v Johnson, 11 NY3d 416, 421 [2008]). The court
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properly determ ned, after bal ancing the evidence of defendant’s
rehabilitative efforts against the extrene seriousness of his
crimnal conduct, that a downward departure to the | owest risk

| evel woul d not be warranted.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gwaﬂ—

DEPUTY CLERK
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Tom J.P., Andrias, Friedman, Mskow tz, Renw ck, JJ.

7993 Susan Capetol a, | ndex 400846/ 10
Pl aintiff-Respondent,

- agai nst -

Ant hony A. Capetol a,
Def endant - Appel | ant .

Eliot F. Bl oom
Nonparty Appel |l ant.

Ant hony R Daniele, New York, for Anthony A. Capetola, appellant.

Mary Ellen O Brien, Garden City, for Eliot F. Bloom appellant.

Order, Suprene Court, New York County (Emly Jane Goodman,
J.), entered on or about June 7, 2011, which, after a hearing,
i nposed sanctions upon defendant Anthony A. Capetola and non-
party Eliot F. Bloom Esqg., in the amount of $10,000 each to be
paid to the Lawers' Fund for Cient Protection, unaninously
affirmed, with costs.

Def endant, a |lawer involved in his divorce proceedi ngs,
submtted an affidavit to the court that was intentionally
m sl eading in that he stated that he opposed renting out an
apartnent that was a disputed marital asset because he needed to
use it at times for work purposes. He failed to disclose that,

at that tine, he was renting the apartnent to the daughter of his
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| awyer (Bloom) for an anpunt that was substantially bel ow market
rate. This deliberately m sl eading representati on concerning
marital assets was properly found to be sanctionable, as it
related to material facts on a pending notion (see Wi sburst v
Drei fus, 89 AD3d 536 [2011]; 22 NYCRR 130-1.1[c][3]).

The court al so properly found that Bl oom had engaged in
sancti onabl e conduct since he submtted the m sl eading affidavit,
signing the certification on its back. The evidence al so showed
t hat Bl oom proceeded to engage in frivol ous conduct, including
calling the police when plaintiff wife entered the apartnent
unawar e that anyone m ght be there, and found Bl oom s daughter
there, and accusing plaintiff of trespass and viol ation of
crimnal laws. Wen plaintiff’s counsel rem nded Bl oomthat the
apartnent was held in plaintiff’s nanme and that she was unaware
of the secret rental arrangenent, Bloomwote letters to
plaintiff’s counsel that were insulting, legally incorrect, and
characterized by the court as “shockingly unprofessional” and
“unethical.” Under the circunstances, the court properly found
Bl ooni s conduct to be frivolous within the nmeaning of 22 NYCRR
130-1.1 (see Weisburst, 89 AD3d at 536; Nachbaur v Anerican Tr.
Ins. Co., 300 AD2d 74, 75 [2002], Iv dism ssed 99 Ny2d 576
[ 2003], cert denied 538 US 987 [2003]). Moreover, Bloom who

testified on his owmn behalf at the sanctions hearing, was
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af forded a reasonabl e opportunity to be heard (see 22 NYCRR 130-
1.1[d]; conpare Cangro v Cangro, 272 AD2d 286, 287 [2000]).

The amount of the sanctions inposed was not an abuse of
di scretion (see 22 NYCRR 130-1.2).

We have consi dered appel |l ants’ renmai ning contentions and
find them unavailing.

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

me\%mﬂ_

DEPUTY CLERK
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Tom J.P., Andrias, Friedman, Mskow tz, Renw ck, JJ.

7995 Maxi ne G ant, | ndex 8321/ 03
Plaintiff-Appellant,

- agai nst -

Steve Mark, Inc., et al.
Def endant s- Respondent s.

Mel ucci, Celauro & Sklar, LLP, New York (Daniel Melucci of
counsel ), for appellant.

Kei del , Wl don & Cunni ngham LLP, White Plains (Robert J. G ande
of counsel), for respondents.

Order, Suprene Court, Bronx County (Julia |I. Rodriguez, J.),
entered June 29, 2011, which, to the extent appeal ed from as
l[imted by the briefs, granted defendants’ notion for summary
judgrment dismssing the Labor Law 8§ 240(1) claimand denied
plaintiff’s cross notion for sunmary judgnment on the issue of
defendants’ liability under Labor Law § 240(1), unani nously
nodi fied, on the |aw, defendants’ notion denied, and otherw se
affirnmed, w thout costs.

Plaintiff testified that while cleaning the top shelves of a
closet, in an apartnent that was undergoing a gut renovation, the
A-frame | adder that she was using to conplete the task tipped
over causing her to fall to the ground with the |adder falling on
top of her. Under these circunstances, dism ssal of the section

240(1) cause of action was inproper. Were, as here, a plaintiff
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has shown that the |adder on which she was standi ng was unstabl e
and tipped over, a prinma facie case of liability under Labor Law
8§ 240(1) has been established (see Harrison v V.R H Constr.
Corp., 72 AD3d 547 [2010]; Thonpson v St. Charles Condom ni uns,
303 AD2d 152, 154 [2003], |v disnissed 100 NY2d 556 [2003]).

However, plaintiff is not entitled to summary judgnment on
the issue of liability. The manner of the happeni ng of the
accident is within the exclusive know edge of plaintiff, and the
only evidence submitted in support of defendants’ liability is
plaintiff’s account. Defendants should have the opportunity to
subject plaintiff’s testinony to cross-exam nation to explore
whet her she m sused the | adder and was the sol e proxi mate cause
of the accident, and to have her credibility determ ned by a
trier of fact (see e.g. Manna v New York City Hous. Auth., 215
AD2d 335 [1995], |v denied 87 Ny2d 801 [1995]).

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gmaﬂ—

DEPUTY CLERK
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7997-
7998 Robert Eden, | ndex 114936/ 05
Pl aintiff-Appell ant-Respondent,
- agai nst -

St. Luke’ s-Roosevelt Hospital Center, et al.
Def endant s- Respondent s- Appel | ant s.

Kopff, Nardelli & Dopf LLP, New York (Martin B. Adans of
counsel ), for appellant-respondent.

Kornstein Veisz Wexler & Pollard, LLP, New York (Marvin Wexler of
counsel ), for respondents-appellants.

Order, Suprene Court, New York County (Debra A Janes, J.),
entered January 25, 2010, which, to the extent appeal ed from as
limted by the briefs, granted defendants’ notion to dismss the
breach of contract cause of action based on an oral prom se as
agai nst defendant St. Luke’ s-Roosevelt Hospital Center, the Labor
Law 88 191 and 198(1-a) cause of action as against the individual
def endants, and the fraud, accounting, and breach of fiduciary
duty causes of action as against St. Luke's, and denied the
nmotion as to the accounting and breach of fiduciary duty causes
of action as against the individual defendants, unani nously
nodi fied, on the law, to grant the notion as to the accounting
and breach of fiduciary duty causes of action as against the

i ndi vi dual defendants, and otherw se affirned, w thout costs.
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Order, sane court and Justice, entered Cctober 22, 2010, which,
upon reargunment, granted the notion as to the fraud cause of
action as against the individual defendants and the Labor Law 88
191 and 198(1-a) cause of action as against St. Luke’'s,

unani nously affirmed, w thout costs.

The cause of action for breach of an oral four-year contract
as against St. Luke's is precluded by the witten contract and by
the Statute of Frauds (see Foster v Kovner, 44 AD3d 23, 26
[2007]) .

The fraud cause of action is duplicative of the breach of
contract cause of action (see Financial Structures Ltd. v UBS AG
77 AD3d 417, 419 [2010]). It fails as against St. Luke's for the
additional reason that plaintiff could not reasonably rely on the
prom se of a title and conpensation that was at variance with the
terms of the subsequent witten contract (see Daily News v
Rockwel | Intl. Corp., 256 AD2d 13, 14 [1998], |v denied 93 Ny2d
803 [1999]).

As a professional earning nore than $900 a week (Labor Law §
190[7]), plaintiff is “expressly excluded” fromthe protections
of Labor Law 8§ 191 (see Pachter v Bernard Hodes G oup, Inc., 10
NY3d 609, 616 [2008]).

The breach of fiduciary duty and accounting causes of action

fail against all defendants, because there was no fiduciary
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rel ati onship between plaintiff and any of them Neither an
agreenent by an enployer to share profits with an enpl oyee as
conpensation for the latter’s services nor a contract “of nere
hiring and providing for conpensation in a particul ar manner
supposedly tending to i nduce greater energy and faithful ness on
the part of the enployee” creates a fiduciary relationship
bet ween the enpl oyer and enpl oyee (Vitale v Steinberg, 307 AD2d
107, 109-110 [2003] [internal quotation marks omtted]).
Plaintiff’s assertions of a joint venture between hinself and the
i ndi vi dual defendants were conclusory and, in any event, allege
nmerely a profit-sharing arrangenent.

We have considered plaintiff’s remaining argunents and find
t hem unavai |l i ng.

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gmaﬂ—
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7999- | ndex 600664/ 07
7999A Nancy L. Donenfeld, et al.
Pl aintiffs-Respondents,
- agai nst -
Brilliant Technol ogi es

Cor poration, etc., et al.
Def endant s- Appel | ant s,

Ethel Giffin, etc.,
Def endant .

Massoud & Pashkoff, LLP, New York (Lisa Pashkoff of counsel), for
appel | ant s.

H nmrel & Bernstein, LLP, New York (Andrew D. H mrel of counsel),
for respondents.

Judgnent, Suprene Court, New York County (Debra A. Janes,
J.), entered March 10, 2011, in the anount of $2,211,279.25 in
favor of plaintiffs as agai nst defendants-appellants (hereinafter
defendants) Brilliant Technol ogi es Corporation (BTC), Advanced
Technol ogy I ndustries, Inc. (ATlI), and Allan Klepfisz,
unani nously nodified, on the law, to vacate the judgnent as
agai nst Kl epfisz, and otherw se affirnmed, w thout costs. Appeal
fromorder, same court and Justice, entered on or about February
28, 2011, unaninously dism ssed, w thout costs, as subsuned in

t he appeal fromthe judgnent.
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Plaintiffs noved for partial summary judgnment only agai nst
BTC and ATI, not against Klepfisz. Therefore, the notion court
shoul d not have granted judgnment against him(see e.g. Asiatic
Petrol eum Corp. v Wl f, 41 AD2d 617 [1973]). Plaintiffs’
argunment that summary judgnment agai nst Kl epfisz was proper
because — in addition to noving for sunmary judgnent agai nst BTC
and ATl — they nmade a separate notion to strike defendants’
answer, is wthout nerit; the I AS court denied plaintiffs’ notion
to strike defendants’ answer, and plaintiffs did not appeal from
t hat deni al .

The court should have applied German rather than New York
law to the June 2001 | oan agreenent and its anmendnents. The | oan
agreenent clearly chooses German | aw and “[a]s a general matter,
the parties’ manifested intentions to have an agreenent governed
by the |law of a particular jurisdiction are honored” (Freedman v
Chem cal Constr. Corp., 43 NY2d 260, 265 n * [1977]). There was
a reasonabl e basis for choosing German | aw, the | oan agreenent
shows that ATlI's address was in Germany. Since CGerman |aw — |ike
New York | aw — prohibits usury, its application would not violate
New Yor k public policy.

In support of their cross notion to take judicial notice of
Cerman | aw and summary judgnent di sm ssing the conplaint,

def endants submitted an unsigned, unsworn letter fromtheir
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German | awer. This “was not evidentiary proof in adm ssible
form’ (Banco Popular NN Am v Victory Taxi Mjt., 1 NY3d 381, 384
[2004]). (Contrary to defendants’ claim plaintiffs are not
raising this argunent for the first tinme on appeal; they even
cited Banco Popul ar bel ow.) However, in opposition to
defendants’ cross notion and in further support of their own
notion for partial summary judgnent, plaintiffs submtted an
affidavit froman attorney |licensed to practice law in Gernmany.
Def endants submitted nothing further in support of their cross
notions. Thus, plaintiffs’ German | aw expert’s affidavit stands
unr ebut t ed.

Plaintiffs’ German | aw expert opined that ATI would be
considered so well informed in business matters that it would be
i npossible for plaintiffs to exploit its predi canment,

i nexperience, |ack of judgment or weakness of will; hence, the

| oan agreenent between ATl and plaintiffs could not be usurious.
Plaintiffs’ German | aw expert al so opined that neither the
restricted shares given to plaintiffs nor the $500 per day |late
fee woul d be considered interest. Since the |oan agreenent and
its amendnents are not usurious under CGerman law, it was proper
to award summary judgnent in favor of plaintiffs as against ATI
and BTC (ATl changed its nanme to BTC in 2006) on plaintiffs’

first and seventh causes of action (breach of contract and action
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on a note, respectively). Plaintiffs did not waive their right
to repaynent; even after the Cctober 2002 e-mail which, according
to defendants, constitutes a waiver, defendants repeatedly
acknow edged the | oan as an outstandi ng obligation.

The court should have dism ssed plaintiffs restitution/
unjust enrichnment claim(eighth cause of action) because such a
clai mcan exist only when there is no contract, and there are
contracts (the |l oan agreenent and its anmendnents) in the case at
bar (see e.g. Goldman v Metropolitan Life Ins. Co., 5 NY3d 561
572 [2005]). However, this does not affect the anpbunt of the
j udgment .

The court properly granted sunmary judgnment on plaintiffs’
third cause of action, for account stated (see e.g. Rosenman
Colin Freund Lewi s & Cohen v Neuman, 93 AD2d 745, 746 [1983]).

We deny defendants’ request for sanctions agai nst
plaintiffs.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012
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DEPUTY CLERK
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Tom J.P., Andrias, Friedman, Mskow tz, Renw ck, JJ.
8000 In re Isaiah C

A Person All eged to be
a Juvenil e Delinquent,

Appel | ant .

Present nent Agency

El i sa Barnes, New York, for appellant.

M chael A. Cardozo, Corporation Counsel, New York (Marta Ross of
counsel ), for respondent.

Order of disposition, Famly Court, Bronx County (Allen G
Al pert, J.), entered on or about August 25, 2011, which
adj udi cat ed appellant a juvenile delinquent upon a fact-finding
determ nation that he commtted acts that, if commtted by an
adult, would constitute the crimes of obstructing governnental
admnistration in the second degree and resisting arrest, and
placed himwth the Ofice of Children and Fam |y Services for a
period of 12 nonths, unaninously affirnmed, w thout costs.

The fact-finding determ nation was supported by legally
sufficient evidence and was not against the weight of the
evi dence. Wien court officers attenpted to subdue and arrest
appel l ant’ s conpanion follow ng a courtroom di sruption, appell ant
aggressively confronted the officers, approaching themin a

bel I i gerent manner with rai sed hands despite their repeated
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directives to stay away, and intentionally sought to interfere
with the officers’ performance of their duties. Appellant’s
interference was not nerely verbal. Instead, his actions and

wor ds, taken together, constituted a sufficient intrusion into
the police activity to establish obstructing governnent al
admnistration (see Matter of Davan L., 91 Ny2d 88 [1997]; People
v Roneo, 9 AD3d 744, 745 [2004]). Appellant’s struggle to avoid
being lawfully arrested for obstructing governnent al

adm ni stration constituted resisting arrest.

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012
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8001-

8002 Fi roozeh Farahmand, M D., Ph.D., | ndex 117787/ 09
Plaintiff-Appellant,

- agai nst -

Dal housi e Uni versity,
Def endant - Respondent .

MacM | | an Keck, New York (Jason Bl echman of counsel), for
appel | ant.

Patt on Boggs LLP, New York (Daniel R Miurdock of counsel), for
respondent.

Order, Suprene Court, New York County (Doris Ling-Cohan,
J.), entered January 4, 2011, which granted defendant’s notion to
di sm ss the conplaint for lack of personal jurisdiction or, in
the alternative, on the basis of forum non conveniens,
unani nously affirmed, w thout costs. Oder, sane court and
Justice, entered Septenber 26, 2011, which, insofar as appeal ed
fromas |imted by the briefs, denied plaintiff’s notion for
renewal , unani nously affirmed, wthout costs.

The court properly dismssed plaintiff’s conplaint for |ack
of personal jurisdiction over defendant, a publicly funded
university that was incorporated in Nova Scotia, Canada.
Contrary to plaintiff’s contention, the evidence does not show

t hat defendant engages in a “continuous and systematic course of
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‘doing business’” in New York through the activities of Dal housie
Uni versity Foundation Inc., a not-for-profit charitable

organi zation that was incorporated in New York and has its
principal office in Manhattan (see Landoil Resources Corp. v

Al exander & Al exander Servs., 77 Ny2d 28, 33-34 [1990] [internal
quotation marks omtted]). Although it is undisputed that the
Foundation is a vehicle through which tax-deductible donations
can be nade to defendant by United States residents, the evidence
does not support plaintiff’s contention that defendant oversaw

t he Foundation’s incorporation or controls the Foundation’s
activities. The evidence denonstrates that the Foundati on was

i ncor porated separately, is independently governed by New York
residents on a volunteer basis, and functions independently of
def endant .

The court properly found that, even if a basis for personal
jurisdiction existed, dismssal would be warranted on the
alternative ground of forum non conveniens. Plaintiff’s tort and
breach of contract clains |ack a substantial nexus with New York,
since the incidents giving rise to the clains occurred in Nova
Scotia, Nova Scotia | aw governs the clains, and the docunentary
evi dence and witnesses are |ocated in Nova Scotia (see Islamc
Republic of Iran v Pahlavi, 62 NY2d 474, 478-479 [1984], cert
deni ed 469 US 1108 [1985]; Martin v Meth, 35 NYy2d 414, 418
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[1974]). To the extent plaintiff contends that Nova Scotia is
not a viable alternative forum because she cannot afford to
retain counsel there, while her New York counsel is willing to
represent her on a pro bono basis, the argunent is unavailing. A
claimof financial hardship is not relevant to a determ nation of
the availability of an alternate forum it is a factor to be
considered in determ ning whether the alternate forumthat has
been identified is convenient (Goss v British Broadcasting
Corp., 386 F3d 224, 231 [2d Cir 2004]). Further, plaintiff does
not di spute defendant’s contention that Nova Scotia |law permts
attorneys to represent plaintiffs on a contingent fee basis (cf.
Wat erways Ltd. v Barclays Bank PLC, 174 AD2d 324, 328 [1991]

[ burden on plaintiff resulting fromtransfer to jurisdiction that
bars contingency fees is factor in favor of retaining action in
New YorKk]).

On her notion for renewal, plaintiff failed to submt new
facts “in existence at the tinme of the original notion” that were
unknown to her and therefore not brought to the court’s attention
(see WIlliam P. Pahl Equip. Corp. v Kassis, 182 AD2d 22, 27

[1992], Iv dismssed in part, denied in part 80 Ny2d 1005 [1992];
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CPLR 2221[e][2]). To the extent the facts she submtted were in
exi stence at the tinme of the prior notion, plaintiff failed to
proffer a reasonable justification for her failure to present
themon that notion (see CPLR 2221[e][3]).

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012
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8003 Foundry Capital Sarl, | ndex 651168/ 11
Plaintiff-Appellant,

- agai nst -

| nt ernational Val ue Advisers, LLC
Def endant - Respondent .

Boies, Schiller & Flexner LLP, New York (Philip M Bowran of
counsel ), for appellant.

Akin Gunp Strauss Hauer & Feld LLP, New York (Douglas A
Rappaport of counsel), for respondent.

Order, Suprene Court, New York County (Charles E. Ranbps,
J.), entered Decenber 5, 2011, which granted defendant’s notion
to dismss, unaninously affirnmed, wth costs.

Suprene Court properly granted defendant’s notion to dism ss
because the witten rel ease, which plaintiff executed on Novenber
22, 2010, precludes plaintiff frommaking the clainms set forth in
the conplaint (see CPLR 3211[a][1], [5]). It is clear that the
entire purpose of the release was for plaintiff to waive its
finder's fee in relation to the subject transacti on between
def endant and a non-party, as consideration to induce defendant
to consunmate the transaction at the higher price demanded by the
non-party. Plaintiff’s entire duress argunent is prenmsed on its
assertion that it would not have waived that fee if it were not

under duress. However, plaintiff asserts that a provision in the
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rel ease, which maintains in effect witten agreenents between the
parties, nmeant that plaintiff was still entitled to its finders
fee. Such a construction would render the entire purpose of the
release a nullity (see Credit Suisse First Boston v
Utrecht-Anerica Fin. Co., 80 AD3d 485, 488-489 [2011]; Village of
Hanmburg v Anerican Ref-Fuel Co. of N agara, 284 AD2d 85, 89

[ 2001], Iv denied 97 NY2d 603 [2001]). Even assum ng that the e-
mai | exchanges between plaintiff and defendant constitute a
“witten agreenent,” the only construction which gives effect to
the rel ease, the primary purpose of which was plaintiff’'s fee

wai ver, is that the witten agreenents being nmai ntai ned between
plaintiff and defendant referred to any such agreenents ot her
than the fee agreenent relating to the subject transaction at the
core of the rel ease.

Al so, contrary to plaintiff’s contention, there was “no
actionabl e duress” alleged by the conplaint (Madey v Carnman, 51
AD3d 985, 987 [2008], |v denied 11 NY3d 708 [2008]; 767 Third
Ave. LLCv Oix Capital Mts., LLC, 26 AD3d 216 [2006], |v denied
8 NY3d 803 [2007]). Plaintiff’s argunment that the rel ease was
executed under duress is belied by the fact that nonparty
Barclays paid it a commssion for facilitating the transaction,

and a party cannot claimthat it was conpelled to execute an

agreenent under duress while simultaneously accepting the
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benefits of the agreenent (see Mendel v Henry Phipps Plaza W,
Inc., 27 AD3d 375, 376 [2006]). Doing so is tantanount to
ratification (see Philips S. Beach, LLC v ZC Specialty Ins. Co.,
55 AD3d 493 [2008], Iv denied 12 NY3d 713 [2009]).

We have considered plaintiff’s remaining argunents and find
t hem unavai |l i ng.

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012
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8004 Suzanne N eves, | ndex 113632/ 08
Plaintiff-Appellant,

- agai nst -

New York City Housing Authority,
Def endant - Respondent .

Arnold E. D Joseph, New York, for appellant.

W son El ser Moskowi tz Edel man & Di cker LLP, New York (Patrick J.
Lawl ess of counsel), for respondent.

Order, Suprene Court, New York County (Judith J. G sche,
J.), entered June 10, 2011, which, to the extent appealed from as
limted by the briefs, granted defendant’s notion for sumrary
judgnment dism ssing the conplaint for failure to serve a tinely
notice of claim wunaninously affirmed, w thout costs.
Plaintiff’s service of an admttedly late notice of claim
“was a nullity” (MGrty v City of New York, 44 AD3d 447, 448
[ 2007] ), and her failure to seek a court order excusing such
| at eness within one year and 90 days after the date of the
accident requires dismssal of the action (id.; see Ceneral
Muni ci pal Law 88 50-e[5], 50-i[1][c]). We reject plaintiff’'s

argunent that defendant verbally agreed to waive any defense
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based upon her untinely notice of claim and that such agreenent
was nenorialized in the parties’ stipulation.

We have considered plaintiff’s remaining contentions and
find them unavailing.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012
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8006-
8006A Vidalia D az-Mazariegos, et al., | ndex 800275/ 11
Plaintiffs-Appellants,

- agai nst -
New York City Health & Hospitals

Cor poration, etc., et al.
Def endant s- Respondent s.

Landers & Cernigliaro, P.C., Carle Place (Stanley A Landers of
counsel ), for appellants.

M chael A. Cardozo, Corporation Counsel, New York (Kathy H Chang
of counsel), for respondents.

Order, Suprene Court, New York County (Judy Harris Kluger,
J.), entered February 17, 2012, which denied plaintiffs’ notion
to deemtheir notice of claimtinely, nunc pro tunc, and granted
defendants’ cross notion for dism ssal of the conplaint on the
ground that plaintiffs failed to file a notice of claimwthin
the statutory 90-day period, unaninously affirmed, w thout costs.
Appeal from order, same court and Justice, entered February 17
2012, which denied plaintiffs’ notion for expedited di scovery and
a trial preference, unaninously dism ssed, wthout costs, as
noot .

Plaintiffs allege that defendants commtted nedica
mal practice in failing to earlier diagnose plaintiff Vidalia

Di az- Mazari egos’s breast cancer. The subject claimarose on May
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21, 2010, during a post-partumvisit at Bell evue Hospital
Plaintiff clainms that, during this visit, she nade conplaints
about a lunp in her left breast and was told that the condition
was related to her pregnancy and m |k production. [In June 2010,
plaintiff returned to Bellevue for an unrel ated condition.
Plaintiff next sought treatnent at Bellevue for her |eft breast
on June 16, 2011, at which tinme a mass was found. Plaintiff was
subsequent |y di agnosed with breast cancer which had netastasized.

The court properly denied plaintiffs’ notion for |eave to
extend their tinme to file a notice of claimagainst New York City
Health & Hospitals Corporation (HHC), as the application was nade
beyond the time limt for the comencenent of an action by
plaintiffs against HHC, to wit, one year and 90 days (see
Muni ci pal General Law 8 50-e[5]; Croce v City of New York, 69
AD3d 488 [2010]). Plaintiffs have not established that the June
16, 2011 visit was part of a continuous course of treatnent for
the left breast condition, for purposes of tolling the statute of
limtations, as there was no contenplation of further treatnment
for the condition at the May 2010 visit, no appointnents were

schedul ed for nonitoring, and plaintiff nmade no interim
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conpl aints concerning the condition (see Cayton v Menorial Hosp.
for Cancer & Allied D seases, 58 AD3d 548, 549 [2009]; cf. Oksnan
v City of New York, 271 AD2d 213, 215 [2000]).

We have consi dered appellants’ remaining argunents and find
t hem unavai |l i ng.

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012
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8007 In re Jeaniya W,

A Child Under the Age
of Ei ghteen Years, etc.,

Jean W,
Respondent - Appel | ant,

Adm nistration for Children’ s Servi ces,
Petitioner-Respondent.

Steven N. Feinman, Wiite Plains, for appellant.

M chael A. Cardozo, Corporation Counsel, New York (Lisa AL Gunta
of counsel), for respondent.

Tamara A. Steckler, The Legal Aid Society, New York (Marcia Egger
of counsel), attorney for the child.

Order, Famly Court, Bronx County (Monica Drinane, J.),
entered on or about February 23, 2011, which, upon a fact-finding
determ nation that respondent father neglected the subject child,
ordered the child released to her nother’s custody under twelve
nmont hs of supervision by petitioner Adm nistration for
Children’s Services, awarded respondent visitation, and ordered
himto conplete certain services and not to engage in any further
acts of donestic violence in the presence of the child,
unani nously affirmed, w thout costs.

The finding of neglect was supported by a preponderance of
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t he evidence (see Family C Act 8§ 1046[b][I]; Matter of Tamm e
Z., 66 Ny2d 1, 3 [1985]). The record establishes that while in
the presence of his then three-year-old daughter, respondent
struck the nother in the face during a heated argunent inside a
van while the vehicle was parked in a garage. The parents |ater
continued their argument outside the vehicle, and it was so | oud
t hat bystanders intervened, but not before respondent struck the
nmot her in the face several nore tines, breaking her nose,

bl oodyi ng her face and causi ng several bruises. A child
protective specialist and a licensed clinical social worker both
testified that the child consistently maintained that she saw
respondent strike her nother in the face. The child was
reportedly sad and upset when recounting the incident.

Under these circunstances, the court properly found that due
to respondent’s actions, the child was placed in immnent risk of
physi cal, nental, and/or enotional harm and had actually
suffered enoti onal harm by what she had witnessed (see Famly C
Act 8§ 1012[f][1]; Matter of Jared S. (Mwmnet S.), 78 AD3d 536

[2010], |v denied 16 NY3d 705 [2011]).
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W see no reason to disturb the court’s evaluation of the
evidence, including its credibility determ nations, as the
findings were clearly supported by the record (see Matter of
Ilene M, 19 AD3d 106 [2005]).

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012
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8008 Bi nta Tour ay, | ndex 308381/ 09
Pl aintiff-Respondent,

- agai nst -

Manuel F. Munoz, et al.,
Def endant s- Appel | ant s.

Morici & Morici, LLP, Garden City (David Snetana of counsel), for
appel | ant s.

Pol | ack Pol | ack |Isaac & DeC cco, New York (Brian J. |saac of
counsel ), for respondent.

Order, Suprene Court, Bronx County (Laura Douglas, J.),
entered on or about April 18, 2011, which granted plaintiff’s
notion to strike defendants’ answer to the extent of striking
def endant Jose Gonzal ez’ s answer unl ess he appeared for
deposition within 45 days of the date of the order, unani nously
affirnmed, w thout costs.

Plaintiff established that defendant Gonzal ez’ s repeated
failure to appear for a deposition, and his failure to conply
W th successive disclosure orders, were willful and contunaci ous
(see Fish & Richardson, P.C. v Schindler, 75 AD3d 219, 220
[2010]). In opposition, defendants failed to neet their burden
of denonstrating a reasonabl e excuse for Gonzal ez’ s non-
appearance, offering no excuse for his failure to appear for a

deposition fromApril 20, 2010 to January 19, 2011 (see id.).

95



Def endants also failed to denonstrate good faith efforts to
secure CGonzal ez’ s appearance at a deposition. The record does
not reveal any concerted attenpt by his attorneys to retain an
investigator to locate himuntil after he failed to appear
several tines (see Mason v MTA N Y. City Tr., 38 AD3d 258 [2007];
Wng v Ki Il Kim 17 AD3d 128 [2005]). Moreover, the

i nvestigation perforned shows that Gonzal ez received
correspondence fromhis attorney’s office, and sinply ignored it.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012
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8009 The People of the State of New York, I nd. 207/ 10
Respondent ,
- agai nst -

M guel Sant os,
Def endant - Appel | ant .

Richard M Geenberg, Ofice of the Appellate Defender, New York
(Lauren Stephens-Davidowitz of counsel), for appellant.

Cyrus R Vance, Jr., District Attorney, New York (David E. A
Crow ey of counsel), for respondent.

Judgnent, Supreme Court, New York County (Juan M Merchan
J. at hearing; Arlene Goldberg, J. at plea and sentencing),
rendered July 22, 2010, as anmended August 11, 2010, convicting
def endant of attenpted burglary in the second degree (four
counts) and burglary in the third degree, and sentencing him as
a persistent violent felony offender, to an aggregate term of 15
years to life, unaninmously affirned.

At the suppression hearing, the People sustained their
burden of showing that the police conduct at issue was |egal (see
e.g. People v Boone, 269 AD2d 459 [2000], Iv denied 95 Ny2d 961
[ 2000]). The hearing evidence sufficiently established that
def endant was arrested on a parole violation warrant, and
def endant never challenged the validity of the warrant.

Def endant conplains that testinony given by detectives who were
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not present when defendant was arrested | eft questions unanswered
about the circunstances of the arrest. However, none of these
guestions were material in this case, given that the basis of the
arrest was an unchal | enged arrest warrant.

The sentencing court properly adjudicated defendant a
persistent violent felony offender under the relevant statute
(see People v Wal ker, 81 NY2d 661, 664-66 [1993]), and
defendant’s argunents to the contrary are without nerit.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012
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8010N Frank Ravenna, | ndex 21170/ 11
Pl ai ntiff-Respondent, 303777/ 11
30140/ 11

- agai nst -

Ent enmann’ s Sal es Conpany, Inc., et al.
Def endant s- Appel | ant s,

PAR Environnental Corporation, et al.
Def endant s.

Arthur A. U ena,
Pl aintiff-Respondent,

- agai nst -

Ent enmann’ s Sal es Conpany, Inc., et al.
Def endant s- Appel | ant s.

[ And Anot her Acti on]

McCabe, Collins, McGeough & Fow er, LLP, Carle Place (Patrick M
Mur phy of counsel), for appellants.

Nei mark & Neimark LLP, New City (Mark P. Canbareri of counsel),
for Frank Ravenna, respondent.

Order, Suprene Court, Bronx County (Laura Douglas, J.),
entered March 6, 2012, which, to the extent appealed from denied
t he def endant s-appellants’ notion for a change of venue to
Rockl and County, unani nously affirmed, w thout costs.

Two of the drivers involved in a nmulti-vehicle accident that
occurred in Rockland County comrenced actions in Bronx County,

properly designating venue on the basis of the residence of one
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of the parties in the Bronx (CPLR 503[a]). The notion to change
venue of those actions to Rockland County was properly denied
since the novants failed to show the nature and materiality of
the anticipated testinony of the investigating police officer, or
to provi de adequate support for their assertion that she would be
i nconveni enced by having to testify in Bronx County rather than

i n Rockl and County (see Yavner v Toal, 294 AD2d 244 [2002];
Morrison v Lawl er, 290 AD2d 370, 370 [2002]). The affidavit of
an out-of-state witness who did not indicate that he would
provide material testinony also did not warrant a change of
venue.

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gmaﬂ—

DEPUTY CLERK

100



Tom J.P., Andrias, Friedman, Mskow tz, Renw ck, JJ.

8011 Randy Rodri guez, I nd. 585/11
[ M 2062] Petitioner,
- agai nst -

Hon. Charles H. Sol onon, et al.,
Respondent s.

Randy Rodriguez, petitioner pro se.

Eric T. Schneiderman, Attorney General, New York (Charles F
Sanders of counsel), for respondents.

The above-naned petitioner having presented an application
to this Court praying for an order, pursuant to article 78 of the
Cvil Practice Law and Rul es,

Now, upon reading and filing the papers in said proceeding,
and due del i beration having been had thereon,

It is unaninously ordered that the application be and the
sanme hereby is denied and the petition dism ssed, w thout costs
or disbursenents.

ENTERED: JUNE 21, 2012

Mww\gwaﬂ—
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Mazzarelli, J.P., Catterson, Renw ck, Abdus-Sal aam Manzanet-Daniels, JJ.

6880 Ant hony Marti n, | ndex 303854/ 07
Pl aintiff-Respondent,

- agai nst -

Portexit Corp., et al.,
Def endant s- Appel | ant s,

Kenneth A. Moore,
Def endant .

Baker, MEvoy, Morrissey & Miskovits, P.C., New York (Stacy R
Sel din of counsel), for appellants.

Harol d Chetrick, P.C., New York (Harold Chetrick of counsel), for
respondent.

Order, Suprene Court, Bronx County (Kenneth L. Thonpson
Jr., J.), entered February 8, 2011, nodified, on the law, to the
extent of dismssing plaintiff’s 90/180-day claim and otherw se
affirmed, wthout costs.

Opi ni on by Abdus-Salaam J. Al concur.

O der fil ed.
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6880
Index 303854/07

Anthony Martin,
Plaintiff-Respondent,

-against-

Portexit Corp., et al.,
Defendants-Appellants,

Kenneth A. Moore,
Defendant.
X

Defendants Portexit Corp. and lan Duke Hamilton appeal from
an order of the Supreme Court, Bronx County
(Kenneth L. Thompson, Jr., J.), entered
February 8, 2011, which, insofar as appealed
from as limited by the briefs, granted
plaintiff’s motion to reargue a prior order
granting said defendants” motion for summary
judgment dismissing the complaint as against
them and, upon reargument, vacated the prior
order, and denied their motion for summary
Jjudgment.

Baker, McEvoy, Morrissey & Moskovits, P.C.,
New York (Stacy R. Seldin of counsel), for
appellants.

Harold Chetrick, P.C., New York (Harold
Chetrick of counsel), for respondent.



ABDUS-SALAAM, J.

This case requires us to decide whether a physician’s
affirmation containing an electronic signature complies with CPLR
2106. We find that i1t does.

In this personal injury action, defendants moved for summary
judgment, asserting that plaintiff had not sustained a serious
injury. The affirmations of defendants” medical experts each
bore the electronic signature of the physician. In opposition to
the motion, plaintiff argued that the affirmations did not comply
with CPLR 2106, and were thus inadmissible. The motion court
decided the motion without addressing this issue, and considered
the affirmations iIn determining that defendants had made a prima
facie showing of entitlement to summary judgment and plaintiff
had failed to raise an i1ssue of fact. Plaintiff moved for
reargument, asserting that the court had failed to address his
contention that the affirmations of defendants’ experts were
inadmissible. The court granted reargument, and upon reargument,
held that the affirmations were i1nadmissible and vacated the
order granting summary judgment to defendants.

The motion for reargument was properly granted because the
court overlooked the arguments plaintiff initially set forth in
opposition to defendants” motion regarding the electronic

signatures on the doctors” affirmations (see CPLR 2221[d][2])-

2



However, the court erred iIn vacating the order on the ground that
the affirmations were inadmissable because they bore the
electronic signatures of the doctors, and that accordingly,
defendants had failed to make a prima facie showing of
entitlement to summary judgment.

State Technology Law 8 304(2) provides that “unless
specifically provided otherwise by law, an electronic sighature
may be used by a person in lieu of a signature affixed by hand.
The use of an electronic signature shall have the same validity
and effect as the use of a signature affixed by hand” (see Wen
Zong Yu v Charles Schwab & Co., Inc., 34 Misc 3d 32 [2011];
People v Johnson, 31 Misc 3d 145[A][2011]; Alpha Capital Anstalt
v Otrax, Inc., 26 Misc 3d 1234[A][2010]). CPLR 2106, which
provides for affirmations by attorneys, physicians, osteopaths
and dentists does not specifically provide that an electronic
signature may not be used and that the signature may only be
affixed by hand.

In Naldi v Grunberg (80 AD3d 1,12 [2010], I1v denied 16 NY3d
711 [2011]), we held that the Legislature “appear[s] to have
chosen to iIncorporate the substantive terms of E-SIGN [Electronic
Signatures in Global and National Commerce Act, 15 USC 8 7001 et
seqg-] into New York state law.” Notably, E-SIGN provides that

where a statute requires a signature to be notarized,

3



acknowledged, verified, or made under oath, ‘“that requirement is
satisfied 1T the electronic signature of the person authorized to
perform those acts, together with all other information required
to be included . . . is attached to or logically associated with
the signature or record” (15 USC 8 7001[g])- In Naldi, we
concluded that “E-SIGN’S requirement that an electronically
memorialized and subscribed contract be given the same legal
effect as a contract memorialized and subscribed on paper” 1s New
York law. We therefore held that the terms “writing” and
“subscribed” in General Obligations Law 8 5-703 should be
construed to include, respectively, electronic communications and
signatures (80 AD3d at 12).

There 1s no sound reason to treat the term “subscribed” as
used In CPLR 2106 any differently than i1t is used iIn the statute
of frauds. The Second Department’s decision in Vista Surgical
Supplies, Inc. v Travelers Ins. Co. (50 AD3d 778 [2008]), upon
which the motion court relied in concluding that the doctors’
reports were inadmissible, 1s unpersuasive, and we decline to
follow i1t. In that case, the Court held that the reports
containing the computerized, affixed or stamped facsimiles of the
physician’s signature failed to comply with CPLR 2106 in that
there was no indication as to who placed them on the reports, or

any indicia that the signatures were authorized (see also Rogy
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Med. P.C. v Mercury Cas. Co., 23 Misc 3d 132[A][2009]). However,
requiring such additional information imports a requirement not
contemplated or included in either E-SIGN’s provision for
signatures made under oath (see 15 USC 8§ 7001[g]), or State
Technology Law § 304(2).! Additionally, State Technology Law §
306 provides that in any legal proceeding where the CPLR applies,
an electronic record or signature may be admitted into evidence
pursuant to article 45 of the CPLR. Based upon the foregoing, we
conclude that the electronic signatures complied with CPLR 2106,
that the affirmations of defendants” medical experts were
admissible and that the affirmations should have been considered

by the motion court.?

In opposition to plaintiff’s motion for reargument,
defendants submitted an affirmation by each physician stating,
in substance, that the signature on the affirmed report is his
signature which has been electronically signed in accordance with
the Electronic Signatures & Records Act and State Technology Law
8§ 304. We find that such additional submission was unnecessary
and that the affirmations were admissible without this
information (the motion court further erred when i1t held that
even this information was insufficient because the physicians had
not stated that they themselves had placed the electronic
signature on the report).

2In williams v Tatham (92 AD3d 472 [2012]), we held that
defendants had established their prima facie entitlement to
summary judgment through submission of an affirmed report from a
radiologist. Although not expressly addressed in that order, the
record shows that the radiologist’s report iIn williams had an
electronic signature.



Upon our consideration of the affirmations, we find that
defendants made a prima facie showing that plaintiff did not
sustaln a serious Injury to his cervical spine, right shoulder,
right knee, and neck. Defendants” examining orthopedist and
neurologist found normal ranges of motion of the cervical spine,
lumbar spine, shoulders and right knee. Their radiologist
reported that MRIs of plaintiff’s right knee and cervical spine
were normal, and that the MRI of plaintiff’s lumbar spine found
degenerative changes at L5/S1, with no radiographic evidence of
traumatic or casually related injury to the lumbar spine.

Plaintiff’s opposition raised triable iIssues as to the
extent of the injuries and causation. His chiropractor and
physiatrist reported permanent limitations in range of motion of
the cervical and lumbar spines, neck, and right knee, and that
all range of motion data was objectively obtained through the use
of a handheld goniometer. The report of the radiologist found
evidence of bulging and herniated discs and a partial
intrasubstance meniscal tear. The chiropractor opined that
plaintiff’s injuries and permanent limitations were causally
related to the accident (see Perl v Meher, 18 NY3d 208, 218-219
[2011]; Linton v Nawaz, 62 AD3d 434 [2009], affd 14 NY3d 821
[2010]). He also disagreed with the finding of defendant’s

radiologist that there are degenerative changes at L5/S1 (Seck v
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Balla, 92 AD3d 543 [2012]). The alleged gap in plaintiff’s
treatment was adequately explained in that plaintiff reached the
maximum benefits for active physiotherapy in April 2006 (see e.g.
Bonilla v Abdullah, 90 AD3d 466 [2011]).

Finally, plaintiff’s claim under the 90/180 day category of
serious Injury was properly dismissed based on plaintiff’s
testimony that he returned to work on a part time/light duty
schedulle approximately three weeks after the accident (Seck at
544). Plaintiff’s testimony that he was terminated during the
relevant period due to his i1nability to perform his work without
the assistance of a helper, unsupported by any documentation from
his employer, is insufficient to support his claim (Winters v
Cruz, 90 AD3d 412 [2011]; Dembele v Cambisaca, 59 AD3d 352
[2009]).

Accordingly, the order of the Supreme Court, Bronx County
(Kenneth L. Thompson, Jr., J.), entered February 8, 2011, which,
insofar as appealed from as limited by the briefs, granted
plaintiff’s motion to reargue a prior order granting defendants-
appellants motion for summary judgment dismissing the complaint
as against them on the ground that plaintiff did not sustain a
serious Injury within the meaning of Insurance Law 5102(d), and,
upon reargument, vacated the prior order, and denied defendants”’

motion for summary judgment, should be modified, on the law, to

-



grant defendants-appellants” motion to the extent of dismissing
plaintiff’s 90/180-day claim, and otherwise affirmed, without
costs.

All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 21, 2012
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