
SUPREME COURT, APPELLATE DIVISION
FIRST DEPARTMENT

JULY 21, 2009

THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Mazzarelli, J.P., Buckley, McGuire, DeGrasse, JJ.

4609­
4609A­
4609B Stanfield Offshore Leveraged

Assets, Ltd., et al.,
Plaintiffs-Appellants,

-against-

Index 601410/07

Metropolitan Life Insurance Company, et al.,
Defendants,

Credit Suisse First Boston (USA) Inc., et al.,
Defendants-Respondents.

Bartlit Beck Herman Palenchar & Scott LLP, Chicago, IL (James B.
Heaton, III, of the State of Illinois Bar, admitted pro hac vice,
of counsel), for appellants.

Linklaters LLP, New York (Paul S. Hessler and Joni Forster-Galvin
of counsel), for respondents.

Judgment, Supreme Court, New York County (Charles E. Ramos,

J.), entered May 19, 2008, insofar as appealed from, dismissing

as against defendants-respondents the cause of action for aiding

and abetting a fraud, and bringing up for review orders, same

court and Justice, entered April 23, 2008, and May 8, 2008, which

granted motions to dismiss, unanimously affirmed, with costs.

Appeal from the aforesaid orders unanimously dismissed, without

costs, as subsumed in the appeal from the judgment.



Plaintiffs are several Cayman Islands companies and one New

York limited partnership with hedge funds that purchased a

portion of Meridian Automotive Systems, Inc.'s (Meridian) debt.

By purchasing the debt, plaintiffs were assigned the right to

collect debt from Meridian in connection with loans that

plaintiffs' predecessors-in-interest made to Meridian.

Plaintiffs also include some of the original lenders. The loans

were made pursuant to two lien credit agreements (referred to as

"the First and Second Lien Credit Agreements") that enabled

Meridian, a distressed company, to raise $485 million in new

credit facilities. 1 Defendants Credit Suisse First Boston (USA),

Inc. and Credit Suisse Securities (USA) LLC (referred to

collectively as Credit Suisse) were retained by Meridian to act

as joint lead arrangers of this refinancing of Meridian, which

occurred on April 28, 2004.

Specifically, Meridian retained Credit Suisse and Goldman

Sachs (not named as a defendant) and entered into a commitment

letter dated March 22, 2004 that provided that Credit Suisse

would act as administrative agent and collateral agent and that

it and Goldman Sachs would act as joint lead arrangers and joint

book managers for the facilities. Credit Suisse and Goldman

lThis amount was comprised of a $75 million first lien
revolving loan, a $235 million first lien term loan and a $175
million second lien term loan. Meridian used $337 million in
proceeds from these new facilities to repay its prior existing
secured bank debt.
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Sachs received a fee for their role in the April 2004

refinancing. A total of $21,000,000 in fees was paid, of which

Credit Suisse's share was $17,087,742.00.

The loan agreements expressly provided that plaintiffs had

Uindependently and without reliance upon [Credit Suisse]

and based on such documents and information as [plaintiffs]

ha[ve] deemed appropriate, made [their] own credit analysis and

decision to enter into this Agreement." They further provided

that Credit Suisse, as administrative agent, ushall not .

have any duty to disclose, and shall not be liable for the

failure to disclose, any information relating to the Borrower

[i.e., Meridian] or any of its affiliates that is communicated to

or obtained by the Person serving as the First Lien

Administrative Agent or any of its Affiliates in any capacity."

In addition, the agreements provided:

U[T]he . Administrative Agent [i.e.,
Credit Suisse] shall not be responsible for
or have any duty to ascertain or inquire into
(i) any statement, warranty or representation

made in or in connection with this Agreement
or any other Loan Document, (ii) the contents
of any certificate, report or other document
delivered hereunder or thereunder or in
connection herewith or therewith, (iii) the
performance or observance of any of the
covenants, agreements or other terms or
conditions set forth herein or therein or the
occurrence of any Default, (iv) the validity,
enforceability, effectiveness or genuineness
of this Agreement, any other Loan Document or
any other agreement, instrument or document."
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Meridian declared bankruptcy less than one year after the

agreements were signed and plaintiffs subsequently commenced this

action alleging that Meridian's solvency was falsely represented,

fraudulently inducing them (or their predecessors-in-interest) to

sign the loan agreements. The specific allegations against

Credit Suisse are that by jointly arranging the April 2004

refinancing, it aided and abetted Meridian's fraud and aided and

abetted breaches of fiduciary duties. The complaint alleges that

in March 2004, "Credit Suisse and Goldman Sachs approached the

First and Second Lien Lenders on behalf of Meridian, including

[p]laintiffs and/or their predecessors" and provided them with a

"series of presentation materials for Meridian" that had been

prepared by Credit Suisse and Goldman Sachs. It further alleges

that "[t]he term sheet provided to prospective lenders, including

[p]laintiffs and/or their predecessors, plainly stated that

Meridian's solvency would be represented in the eventual credit

agreements, despite the knowledge of the [d]efendants and

Meridian that Meridian was already insolvent and would become

more insolvent giving effect to the planned massive payments to

the Defendants with proceeds of the 2004 Refinancing."2

2The complaint alleges that Meridian was "looted" based on a
payout of $51,000,000 from the proceeds of the 2004 refinancing
to the investor defendants, the institutional investors who
allegedly controlled Meridian. However, the agreements provided
that Meridian would use approximately $53,000,000 of the proceeds
to repay principal and other amounts that it owed under certain
subordinated notes.
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The complaint also alleges that Credit Suisse was aware that

Meridian was insolvent. The complaint states that "Credit Suisse

knew that Meridian had total liabilities of $700 million" and

that Credit Suisse had valued Meridian at somewhere between $575

to $675 million. Based on that allegation l plaintiffs assert

that Credit Suisse/s own analysis of Meridian/s value indicated

that the company was insolvent I i.e. 1 it owed $700 million and

was only worth $575-675 million. However I the complaint fails to

set forth whether Credit Suisse accounted for Meridian/s

liabilities when determining its worth and assumes that it did

not.

AdditionallYI the complaint alleges that Credit Suisse

played a key role in arranging the 2004 refinancing and "did so

despite its knowledge that Meridian was insolvent and that

Meridian ... was telling prospective lenders I including

[p]laintiffs and/or their predecessors I that Meridian was

solvent." It further alleges that Credit Suisse "did so despite

its knowledge that Meridian/s directors planned to breach their

fiduciary duties by paying out amounts of the 2004 [r]efinancing

proceeds to the Investor Defendants I thereby deepening the

insolvency of an already insolvent company." Plaintiffs maintain

that Credit Suisse was willing to provide its assistance in spite

of Meridian/s fraud and its board/s breach of fiduciary duties"

because "[i]t stood to receive (and did receive) large fees."
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The specific allegation in the complaint under the causes of

action for aiding and abetting fraud, based "[u]pon information

and belief," is that "Credit Suisse knowingly and intentionally

provided substantial assistance to Meridian in committing its

fraud by contacting prospective investors and distributing

information about Meridian and the 2004 [r]efinancing, as well as

by organizing the 2004 [r]efinancing in its capacities as Joint

Arranger, First Lien Administrative Agent, First Lien Collateral

Agent, and Joint Book Manager."

The investor defendants moved for dismissal of the complaint

on the ground that it failed to state a cause of action.

Thereafter, Credit Suisse moved for the same relief. The motions

were granted. At issue on this appeal is the motion made by

Credit Suisse.

In order to plead properly a claim for aiding and abetting

fraud, the complaint must allege: "(I) the existence of an

underlying fraudi (2) knowledge of this fraud on the part of the

aider and abettori and (3) substantial assistance by the aider

and abettor in achievement of the fraud" (Unicredito Italiano Spa

v JPMorgan Chase Bank, 288 F Supp 2d 485, 502 [SD NY 2003]

[internal quotation marks omitted], quoting Gabriel Capital/ L.P.

v NatWest Fin./ Inc., 94 F Supp 2d 491, 511 [SD NY 2000]).

"[A]ctual knowledge of the fraud may be averred generally" (In re

Worldcom/ Inc. Sec. Litig., 382 F Supp 2d 549, 560 [SD NY 2005]
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[internal quotation marks omitted]). Substantial assistance

exists "where (1) a defendant affirmatively assists, helps

conceal, or by virtue of failing to act when required to do so

enables the fraud to proceed, and (2) the actions of the

aider/abettor proximately caused the harm on which the primary

liability is predicatedH (Unicredito Italiano, 288 F Supp 2d at

502 [internal quotation marks omitted], quoting McDaniel v Bear

Stearns & Co., Inc., 196 F Supp 2d 343, 352 [SD NY 2002]).

Here, plaintiffs have failed to plead an essential element

of the claim -- substantial assistance. Plaintiffs maintain,

"upon information and belief,H that Credit Suisse assisted in the

fraud by contacting prospective investors and distributing

information about Meridian, as well as by organizing the

refinancing. However, the crux of plaintiffs' claim is that

Credit Suisse assisted in the alleged fraud by failing to

disclose Meridian's insolvency. This allegation is insufficient

to support a claim of aiding and abetting fraud absent a

fiduciary duty or some other independent duty owed by Credit

Suisse to the plaintiffs (see Eurycleia Partners, LP v Kissel,

LLP, NY3d 2009 NY Slip Op 04299 [June 4, 2009]; King v

George Schonberg & Co., 233 AD2d 242 [1996]).

Furthermore, the agreement provided that Credit Suisse did

not have a duty to disclose any information relating to Meridian

and could not be held liable for the failure to disclose any
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information. Thus, the agreement itself bars plaintiffs' cause

of action for aiding and abetting fraud based on allegations of

silence or inaction (see Jebran v LaSalle Bus. Credit, LLC, 33

AD3d 424 [2006]).

Because the failure to plead substantial assistance is, by

itself, a sufficient ground for dismissal of the complaint, we

need not reach the issue of whether the complaint fails to allege

adequately that Credit Suisse had actual knowledge of Meridian's

alleged underlying fraud or whether the language contained in the

agreements limiting Credit Suisse's liability preclude a claim of

fraud or aiding and abetting fraud.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 21, 2009
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Tom, J.P., Nardelli, Catterson, Renwick, Richter, JJ.

788 Peter Martin,
Plaintiff-Respondent,

-against-

Citibank, N.A.,
Defendant-Appellant.

Index 101082/06

zeichner Ellman & Krause LLP, New York (Barry J. Glickman of
counsel), for appellant.

Daniel J. Hansen, New York, for respondent.

Order, Supreme Court, New York County (Emily Jane Goodman,

J.), entered December 18, 2008, which, to the extent appealed

from as limited by the briefs, denied defendant's motion for

partial summary judgment limiting plaintiff's damages to $42,500,

pursuant to a provision allegedly contained in the safe deposit

box lease agreement which plaintiff signed, affirmed, without

costs.

On or about January 10, 2001, plaintiff executed a lease

agreement with defendant for a safe deposit box. Plaintiff now

seeks to recover for alleged losses from the box and defendant

seeks to cap plaintiff's damages based on a limitation of

liability provision purportedly contained in the agreement.

Plaintiff maintains that he was not given all of the pages of the

agreement, including the page containing the liability limitation

clause, and thus he never had the opportunity to read that

provision.
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A party to a contract is not relieved from the contract's

provisions by asserting that he or ~he failed to read it (see

Florence v Merchants Cent. Alarm Co., 51 NY2d 793, 795 [1980] i

Pimpinello v Swift & Co., 253 NY 159, 162-163 [1930]). Here,

however, plaintiff contends that the agreement which he signed

did not include the page containing the liability limitation, and

that he was not given a copy of that page. Although defendant

introduced a multi-page document purporting to be the contract

plaintiff signed, defendant's employee who rented the box to

plaintiff could not recall whether all of the pages of that

agreement were actually given to plaintiff.

The record contains other evidence which, when viewed in the

light most favorable to the plaintiff and affording him every

favorable inference (see Johnson v Goldberger, 286 AD2d 604, 606

[2001]), lends support to plaintiff's contention that he was not

provided the complete lease agreement. First, the agreement

produced by defendant in this litigation is missing the sixth

page. Although defendant now claims, without any citation to the

record, that this missing page is actually the signature card,

defendant's employee did not know what information was contained

on the sixth page.
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In addition, pages two and three of the agreement produced

by defendant are not initialed by either plaintiff or defendant,

and the blank space on page three that is intended to contain

defendant's address for notice purposes is not filled in. On the

other hand, all of the pages plaintiff admits having seen have

writing on them. Finally, the staple was removed from the lease

agreement defendant produced, raising an issue of fact as to

whether the integrity of the document was compromised. Based on

this evidence, we find that plaintiff has raised a triable issue

of fact regarding whether or not he was given the entire

agreement.

Although we do not disagree with the dissent's recitation of

the general principle that a party's failure to read a contract

does not excuse him or her from its terms, the critical

distinction here is that plaintiff contends that he never

received the full agreement and thus could not have read the

limitation of liability clause. Although the dissent suggests

that plaintiff's claim is not believable, the record contains

more than plaintiff's bare assertion. Plaintiff's position in

this litigation is buttressed by defendant's employee's inability

to recall whether plaintiff received the entire agreement, along

with other evidence suggesting that plaintiff may not have

received all of the pages. On a motion for summary judgment, the

court's function is issue finding, not issue determination, and
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any questions of credibility are best resolved by the trier of

fact (see Rodriguez v Parkchester S. Condominium, 178 AD2d 231

[1991] ) .

All concur except Tom J.P. and Nardelli, J.
who dissent in a memorandum by Nardelli, J.
as follows:
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NARDELLI, J. (dissenting)

I would reverse the court's order, and grant defendant

partial summary judgment limiting plaintiff's damages to $42,500,

and thus respectfully dissent.

It is a fundamental axiom of contract law that "a party who

signs a document is conclusively bound by its terms absent a

valid excuse for having failed to read it n (Arnav Indus., Inc.

Retirement Trust v Brown, Raysman, Millstein, Felder & Steiner,

96 NY2d 300, 304 [2001], see also Pimpinello v Swift & Co., 253

NY 159 [1930]).

The record clearly demonstrates that on January 10, 2001,

when plaintiff leased a safe deposit box at one of the defendant

bank's branches, he signed a lease which stated, on page four, in

relevant part, in block letters:

"RECEIPT OF A COPY OF THIS LEASE IS HEREBY
ACKNOWLEDGED"

At the bottom of the page was the recitation, "Page 4 of 6."

Page two of the lease, on which was recited "Page 2 of 6,"

contained the following limitation of liability:

"You agree that our total liability for any
loss or damage resulting from our negligence
will be limited to an amount not exceeding
five hundred (500) times the annual rent for
the Box."

In this case, since the annual rental at the time of the alleged

loss was $85, the applicable limitation is $42,500.
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Plaintiff, despite confirming that he signed the agreement,

claims that he never received page two, and thus seeks to avoid

the limitation. Yet, the page he signed, and acknowledges

receiving, clearly indicates that there were other pages to the

agreement. ~Since plaintiff was competent to execute the

agreement, and no fraud is alleged, he is responsible for his

signature and is bound to read and know what he signed" (Beattie

v Brown & Wood, 243 AD2d 395 [1997]). His averment, made years

later, and only after a loss, that he did not receive the page,

cannot be accepted as a valid excuse for avoiding the constraints

of fundamental contract law.

The majority finds it significant that the bank employee

with whom plaintiff dealt when he first opened the safe deposit

box ~could not recall whether all of the pages of that agreement

were actually given to plaintiff." Yet, the box was first leased

on January 10, 2001, and the employee's deposition occurred on

August 23, 2007, six and one-half years later. If the employee

actually testified that he remembered giving plaintiff all the

documents, his testimony would be incredible, in view of all the

transactions in which he must have been involved during the

intervening time.

The salient fact is that plaintiff signed a document

indicating that he had received a lease. If he did not receive
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the full document, he should have raised an objection at the

time, and not complain years later.

Furthermore, the absence of an initial on pages two and

three of the bank's copy is not, it is submitted, determinative

of anything, since page one is not initialed either. Likewise,

the absence of a staple from the document is inconsequential as

to whether plaintiff registered a protest, as he should have, at

the time he signed the lease with a certification that he had

received a multi-page document.

In sum, since plaintiff has offered no excuse as to why he

did not inquire in 2001 about the purported missing pages, I see

no reason to depart from the principle, enunciated above, that a

party who signs a document is conclusively bound by its terms.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 21, 2009
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Tom, J.P., Friedman, Nardelli, Buckley, Abdus-Salaam, JJ.

825 Warren Cole,
Plaintiff-Appellant,

-against-

Harry Macklowe,
Defendant-Respondent.

Index 604784/99

Shapiro Forman Allen & Sava LLP, New York (Robert W. Forman of
counsel), for appellant.

Akin Gump Strauss Hauer & Feld LLP, New York (Sean E. O'Donnell
of counsel), for respondent.

Order, Supreme Court, New York County (Marylin G. Diamond,

J.), entered February 25, 2009, which denied plaintiff's motion

for partial summary judgment, granted defendant's cross motion

for partial summary judgment, and declared that the measure of

damages for defendant's breach of contract was the distributions

withheld from plaintiff before the date of breach (identified as

September 1999) and the value of plaintiff's interests based on

market conditions as of that date, unanimously modified, on the

law, plaintiff's motion granted to the extent of ordering

immediate entry of partial summary judgment in his favor in the

principal amount of $3,395,000, plus interest at 9% from May I,

1999, and declaring that the breach occurred in April 1999, and

otherwise affirmed, without costs.

In a prior decision (40 AD3d 396 [2007]), we remanded for a

determination of damages under the parties' contract. Damages
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for breach of contract are ordinarily ascertained as of the date

of the breach (Brushton-Moira Cent. School Dist. v Thomas Assoc.,

91 NY2d 256, 259, 261 [1998]), not the date of trial. "[A]

contract is not breached until the time set for performance has

expired" (Rachmani Corp. v 9 E. 96th St. Apt. Corp., 211 AD2d

262, 265 [1995]). In this case, the parties' agreement did not

set a time for performance, except that defendant was obligated

to document fully plaintiff's interests as soon as reasonably

possible upon his return from vacation, approximately August I,

1996.

Under the circumstances, we find that defendant breached the

parties' contract in April 1999 when he indicated to plaintiff

that he did not consider the agreement binding. His repudiation

of the contract was an actionable breach (see Baer v Durham

Duplex Razor Co., 228 App Div 350, 352 353 [1930], affd 254 NY

570 [1930]).

Further, since the breach involved "the deprivation of an

item with a determinable market value, the market value at the

time of the breach is the measure of damages" (Sharma v Skaarup

Ship Mgt. Corp., 916 F2d 820, 825 [2d Cir 1990], cert denied 499

US 907 [1991], citing Simon v Electrospace Corp., 28 NY2d 136,

145 [1971]). One component of plaintiff's damages was, as the

motion court found, the value of his interests as of the date of

breach, which will include the value of the distributions that
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plaintiff should have received since the date of breach,

including distributions that have not yet been made (see Sharma,

916 F2d at 826) .

The other component of damages, for which defendant concedes

he is liable, is the distributions withheld from plaintiff before

the date of breach, in the principal sum of $3,395,000.

Plaintiff is entitled to interest at 9% from the date of breach

(CPLR 5001, 5004). As noted, defendant breached the parties'

contract in April 1999. Since defendant indicated he did not

think the parties' agreement was binding, plaintiff did not have

to specifically request repayment of the $3,395,000 mentioned in

the agreement. "The law requires no one to do a vain thing"

(Strasbourger v Leerburger, 233 NY 55, 60 [1922]). Since the

record does not indicate exactly when in April defendant

breached, and because plaintiff requests interest only from May

I, 1999, we award interest from that date.

We have considered plaintiff's remaining argument and find

it unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 21, 2009
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Tom, J.P., Friedman, Nardelli, Buckley, Abdus-Salaam, JJ.

827­
828 Lyda Ravagnan,

Plaintiff-Respondent,

-against-

One Ninety Realty Company, et al.,
Defendants-Appellants,

Consolidated Edison Company of
New York, Inc.,

Defendant.

Index 18430/05

Kaufman Borgeest & Ryan LLP, New York (Dennis J. Dozis of
counsel), for One Ninety Realty Company, appellant.

Law Office of Thomas K. Moore, White Plains (Maria Sestito of
counsel), for L'Occitane, Inc., appellant.

Hill & Moin LLP, New York (Cheryl Eisberg Moin of counsel), for
Lyda Ravagnan, respondent.

Order, Supreme Court, Bronx County (Wilma Guzman, J.),

entered October 2, 2008, which, insofar as appealed from, denied

the motions of defendants One Ninety Realty Company (190) and

L'Occitane, Inc. (L'Occitane) for summary judgment dismissing the

complaint and all cross claims as against them, or, in the

alternative, for summary judgment on their cross claims against

defendant Consolidated Edison Company of New York, Inc. (Con Ed)

for common-law indemnification, unanimously reversed, on the law,

without costs and the motions for summary judgment dismissing the
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complaint and all cross-claims as against defendants 190 and

L'Occitane granted. The Clerk is directed to enter judgment

accordingly.

Plaintiff was injured when she fell after her foot became

caught in a three-inch gap between two wooden shunt boards that

were placed by Con Ed across the sidewalk to cover electrical

cables that extended from a manhole in the street to the basement

doorway of the building owned by 190. L'Occitane was the tenant

of the ground-floor store in the building and the shunt boards

were used in connection with an electrical upgrade of the

building, triggered by L'Occitane's renovation of its store.

Dismissal of the complaint as against 190 and L'Occitane was

warranted. These defendants made a prima facie showing that they

had not created the dangerous condition and had neither actual

nor constructive notice of the alleged defect in the shunt

boards. In opposition to the motion, plaintiff submitted the

affidavit of her daughter who stated that she saw the gap in the

boards three months before the accident. This was the only

evidence of constructive notice. However, plaintiff is precluded

from offering this evidence because the witness was not disclosed

until defendants' motion for summary judgment, made after

defendants' demands for the names and addresses of such

witnesses, a preliminary conference order requiring plaintiff to

disclose any notice witnesses and plaintiff's filing of her note
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of issue (see Masucci-Matarazzo v Hoszowski, 291 AD2d 208 [2002] i

Robinson v New York City Hous. Auth., 183 AD2d 434 [1992]).

No explanation was offered for this failure to comply with

disclosure obligations. Under these circumstances, the affidavit

should not be considered (see Matas v Clark & Wilkins Indus.,

Inc., 61 AD3d 582 [2009]) and without it, plaintiff fails to

raise a triable issue of fact as to constructive notice.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 21, 2009
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Andrias, J.P., Catterson, Renwick, DeGrasse, Freedman, JJ.

847­
848 The People of the State of New York,

Respondent,

-against-

German Rios-Davilla,
Defendant-Appellant.

SCI 7381/01

Richard M. Greenberg, Office of the Appellate Defender, New York
(Daniel A. Warshawsky of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Timothy C.
Stone of counsel), for respondent.

Judgment, Supreme Court, New York County (William A. Wetzel,

J.), rendered May 19, 2003, convicting defendant, after a jury

trial, of criminal possession of a controlled substance in the

first and third degrees, and sentencing him to an aggregate term

of 23 years to life, and order, same court and Justice, entered

June 13, 2008, which denied defendant's application to be

resentenced under the Drug Law Reform Act (L 2004, ch 738),

unanimously modified, on the law, and the matter remanded to

Supreme Court to exercise its discretion and determine, either on

the current record or on the basis of any additional submissions

the parties might make, whether substantial justice dictates

denial of the resentencing application, and otherwise affirmed.

The court properly exercised its discretion in declining to

recuse itself. Defendant did not establish that the court's

impartiality might reasonably be questioned, or that the court

22



had any other ethical obligation to grant the recusal motion.

Defendant's recusal motion was based on allegations that after

his first trial ended in a hung jury, the court had a

conversation with jurors in which it expressed an opinion that

the evidence had warranted a guilty verdict. Defendant did not

submit any affidavits from former jurors, and we see no reason to

disturb the court's own findings as to the nature of its

conversations with such jurors. The court indicated that, at

most, it had expressed an opinion on the strength of the People's

case that it had formed through information it learned while

presiding over the proceedings (see People v Moreno, 70 NY2d 403,

405-406 [1987]).

Defendant failed to preserve his arguments that during the

trial, the court improperly denigrated defense counsel in the

jury's presence and improperly participated in the examination of

witnesses (see People v Charleston, 56 NY2d 886, 887-888 [1982]),

and we decline to review them in the interest of justice. As an

alternative holding, we find no basis for reversal. Although

some of the court's comments and interventions were

inappropriate, they were not so egregious as to deprive defendant

of a fair trial (see People v Arnold, 98 NY2d 63, 67 [2002] i

People v Moulton, 43 NY2d 944 [1978] i compare People v Retamozzo,

25 AD3d 73 [2005]).

The court's charge, viewed as a whole, conveyed the correct
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standards (see People v Fields, 87 NY2d 821, 823 [1995] i People v

Coleman, 70 NY2d 817 [1987]), and it did not misstate the burden

of proof in a criminal case or contain any other constitutional

errors.

Any error in precluding defendant from laying a foundation

for the introduction of certain photographs was harmless in view

of the overwhelming evidence of defendant's guilt and the

photographs' limited probative value (see People v Crimmins, 36

NY2d 230 [1975]). Defendant failed to preserve his argument that

the court's ruling deprived him of his constitutional right to

present a defense (see People v Lane, 7 NY3d 888, 889 [2006]),

and we decline to review it in the interest of justice. As an

alternative holding, we also reject it on the merits (see Crane v

Kentucky, 476 US 683, 689-690 [1986]).

However, the court misapplied the Drug Law Reform Act in

denying defendant's resentencing motion. After oral argument of

the motion, the court first stated that it was Unot going to talk

to" defendant's favorable prison record or whether he had shown

remorse for his crimes, and then found that because defendant had

been found in possession of 100 kilograms of cocaine at his home,

he was uexactly the person who the statute was intended not to

benefit." However, as we recognized in People v Arana (32 AD3d

305 [2006]), any person serving a sentence for an A-1 drug

felony, such as defendant, is eligible to apply for resentencing
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pursuant to the 2004 enactment. The court's statements indicate

it erroneously believed that the volume of drugs in defendant's

possession rendered him ineligible for resentencing, thus

obviating the need to exercise its discretion in determining

whether Usubstantial justice" required denial of the application

(see id., 32 AD3d at 307; compare e.g. People v Montoya, 45 AD3d

496 [2007], lv dismissed 10 NY3d 768 [2008] [court properly

applied substantial justice standard in considering but denying

large-scale trafficker's application]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 21, 2009
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Tom, J.P., Friedman, Catterson, Moskowitz, Richter, JJ.

868 In re John T.,
Petitioner-Respondent,

-against-

Olethea P.,
Respondent-Appellant.

Neal D. Futerfas, White Plains, for appellant.

Steven N. Feinman, White Plains, for respondent.

Order, Family Court, New York County (Mary E. Bednar, J.),

entered on or about October 25, 2007, as amended October 26,

2007, which committed respondent mother to the New York City

Department of Corrections for weekends between October 26, 2007

and April 27, 2008, based upon an order of the same court and

Judge, entered on or about June 19, 2007, confirming the findings

of the Support Magistrate that respondent willfully violated an

order dated July 7, 2005, which fixed arrears at $39,200 and

directed payment of $25 per month in child support, unanimously

reversed, on the law, without costs, the order of commitment and

the order fixing arrears vacated and the matter remanded for

further proceedings consistent herewith.

The evidence shows that in June 2001, a default judgment was

entered directing respondent to pay $1,065 per month in child

support. In May 2004, she filed a modification petition and the

Support Magistrate found that she had demonstrated sufficient
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changes in circumstances to warrant a reduction in her support

obligation for one year due to the fact that she was unable to

seek employment because of a psychiatric disability.

Approximately one year later, respondent moved to terminate the

support obligation based on the fact that her sole means of

support was Supplemental Security Income (SSI). At that time,

the court imposed a $25 per month support obligation, found that

she was unable to work due to her disability and fixed arrears at

over $39,000.

Respondent filed an objection seeking to cap the arrears at

$500, pursuant to Family Court Act § 413(1) (g), and she submitted

evidence that her sole means of support since 2001 was SSI

benefits which were below the poverty guidelines of the

Department of Health and Human Services (HHS). The objection was

denied without prejudice.

In 2006, petitioner father filed a petition alleging that

respondent failed to abide by the support order. At the hearing,

respondent once again detailed that her sole soUrce of income was

$710 per month from SSI. The Support Magistrate directed

respondent to pay the $25 per month in child support, but

respondent refused. Based on this refusal, the Support

Magistrate found that she willfully failed to comply with the
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support order and recommended incarceration. This finding was

confirmed by the court after respondent failed to appear on two

court dates.

A respondent is prima facie presumed in a hearing under

section 454 of the Family Court Act to have sufficient means to

support his or her children. The failure to provide support as

ordered itself constitutes "prima facie evidence of a willful

violation" (Family Court Act § 454[3] [a]). The burden of going

forward requires respondent to offer some competent, credible

evidence of the inability to make the required paYments (see

Matter of Powers v Powers, 86 NY2d 63, 68 69 [1995] i Provencal­

Dayle v Dayle, 50 AD3d 502 [2008], lv denied 10 NY3d 716 [2008])

Where a noncustodial parent demonstrates that she needs Social

Service financial assistance, she satisfies "one unassailable

criterion to overcome the presumption that would require her to

be obligated for support of her [childJ" (Matter of Rose v Moody,

83 NY2d 65, 70 [1993J, cert denied 511 US 1084 [1994]).

Here, respondent demonstrated that her sole source of income

was SSI benefits, and the court recognized that she suffered from

a psychiatric disability which prevented her from working.

Although some of respondent's comments to the Support Magistrate

and to the Court below are troubling, absent proof of an ability

to pay, an order of commitment for willful violation of a support
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order may not stand (see Family Court Act § 455[5]; Matter of

Riccio v Pacquette r 284 AD2d 335 [2001]).

Furthermore, inasmuch as the evidence shows that

respondent's income from 2001 forward never exceeded HHS poverty

guidelines, the arrears should have been fixed at $500 (see

Matter of Walsh v Shevlin, 307 AD2d 322 [2003]). The question of

what appellant's future support payments should be is not

properly before us on this appeal, which is solely seeking to

overturn a willfulness finding.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 21, 2009
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Torn, J.P., Friedman, Catterson, Moskowitz, Richter, JJ.

884N Eugene Charlop,
Plaintiff-Respondent,

-against-

A.O. Smith Water Products, et al.,
Defendants,

Kohler Co.,
Defendant-Appellant.

Index 106190/07

Hoagland, Longo, Moran, Dunst & Doukas, LLP, New York (Windy R.
Kagan of counsel), for appellant.

Weitz & Luxenberg, P.C., New York (Alani Golanski of counsel),
for respondent.

Order, Supreme Court, New York County (Helen E. Freedman,

J.), entered on or about May 20, 2008, which conditionally

granted plaintiff's motion to vacate defendant Kohler's "no

opposition summary jUdgment" motion on the ground that the

summary judgment motion was inadvertently signed by plaintiff's

counsel, unanimously reversed, on the law, without costs and the

motion denied.

The power of a trial court to exercise supervisory control

over all phases of an action or proceeding has long been

recognized, including the discretionary authority to relieve a

party from the consequences of a stipulation effected during

litigation (Teitelbaum Holdings v Gold, 48 NY2d 51, 54 [1979J).

In this case alleging asbestos-related mesothelioma, the court

improvidently exercised its discretion in granting the motion to
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vacate.

Stipulations of settlement are judicially favored and should

not be lightly cast aside (see Hallock v State of New York, 64

NY2d 224, 230 [1984]; Matter of Kanter, 209 AD2d 365 [1994]).

Thus, a party will not be relieved from the consequences of a

stipulation unless there was sufficient cause to invalidate it,

such as fraud, mistake, collusion, accident, or some other ground

(see Hallock, 64 NY2d at 230; Daniel v Long Is. Univ., 184 AD2d

350, 352 [1992]). The party seeking to vacate the stipulation

should do so with reasonable promptness under the circumstances

(see Hallock, 64 NY2d at 231) [parties bound by a stipulation

where they voiced no objection for two months following the

execution of a stipulation]).

In Structured Asset Sales Group LLC v Freeman (45 AD3d 327

[2007] ), the parties mutually decided to discontinue the action.

The plaintiff received the proposed stipulation -- which stated

on its face that the discontinuance was "with prejudice" -- and

held onto it for two months before executing it (id. at 328) .

The plaintiff then sought to set aside the stipulation, a request

which was denied by Supreme Court. This Court upheld the

dismissal of the action (id.).

The particular facts of the instant case, including the
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length of the time before the request to vacate the stipulation

was made, require adherence to the holding of Structured Asset

Sales Group LLC and mandate dismissal.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 21, 2009
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Mazzarelli, J.P., Andrias, Nardelli, DeGrasse, Abdus-Salaam, JJ.

906 Norman Alexander,
Plaintiff-Respondent,

-against-

Spanierman Gallery, LLC, et al.,
Defendants-Appellants,

Alexandra Buckley-Weyside,
Defendant.

Index 105535/07

McDermott Will & Emery LLP, New York (Robert A. Weiner of
counsel), for appellants.

Cohen Lans LLP, New York (Robert S. Cohen of counsel), for
respondent.

Order, Supreme Court, New York County (Marilyn Shafer, J.),

entered September 22, 2008, which granted plaintiff's renewed

motion for summary judgment and compelled defendants Buckley-

Weyside and Buckley to turn over to plaintiff the Edgar Degas

sculpture entitled "Danseuse Regardant La Plante de son Pied

Droit,H unanimously affirmed, with costs.

At the time Thomas A. Doyle sold the sculpture in question

to defendant Universe Antiques, on December 21 or 22, 2004, he

had possessed it only for the purpose of its authentication. As

such, there was no delivery from plaintiff to him "under a

transaction of purchaseH; he possessed no "voidable titleH under

UCC 2-403(1), and could not pass good title even to subsequent
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good-faith purchasers for value (see Candela v Port Motors, 208

AD2d 486, 487 [1994] i Green v Arcadia Fin., 174 Misc 2d 411

[1997]). To the extent defendants attempt to raise an issue of

fact by arguing that title may only have passed to Universe

Antiques upon final payment, which they suggest may have occurred

after plaintiff agreed to sell the sculpture to Doyle, this

argument was improperly raised for the first time in defendants'

reply brief. When this final payment occurred is fully within

the knowledge of defendants, but they have failed to articulate

it, and so have failed to raise a triable issue of fact disputing

the evidence submitted by plaintiff, which includes the bill of

sale and its addendum, as well as Doyle's guilty plea

establishing that the sale by Doyle occurred on or about December

21 or 22, 2004, before any discussion between plaintiff and Doyle

about the latter's purchase of the sculpture. Moreover, the

addendum to the bill of sale, on which defendants rely, clearly

states that the sculpture was sold to Universe Antiques, on

December 22, 2004.

The court properly determined that discovery in this case is

unnecessary for granting summary judgment. Whether or not

plaintiff had insurance on the sculpture and whether or not he

collected a payment for its theft are issues between plaintiff

and his insurer. When plaintiff regains possession of the

sculpture, the insurer would presumably be entitled to either a
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return of the payment or possession of the sculpture. None of

the issues for which defendants argue they need discovery affect

the central issue (see Trainer v City of New York, 41 AD3d 202

[2007]) of whether or not they obtained good title to the

sculpture, which they did not.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 21, 2009
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Second on Second Cafe, Inc.,
Plaintiff-Respondent,

against-

Hing Sing Trading, Inc.,
Defendant-Appellant.

x-----------------------

Defendant appeals from an order of the Supreme Court,
New York County (Karla Moskowitz, J.),
entered November 26, 2007, which, insofar as
appealed from, confirmed a prior order, same
court and Justice, entered August 17, 2007,
to the extent that order granted plaintiff a
mandatory preliminary injunction directing
defendant to permit plaintiff to install a
new kitchen exhaust vent and fan on the roof
of defendant's building, to install ductwork
connecting plaintiff's kitchen equipment in
the demised premises to the aforementioned
vent and fan on the roof, and to install an
air conditioning unit on the roof, to execute
work permit applications for such work, all
to be done in accordance with certain plans
in the record.
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Finkelstein Newman Ferrara LLP, New York
(Barry Gottlieb and Jonathan H. Newman of
counsel), for appellant.

Schrader & Schoenberg, LLP, New York (Bruce
A. Schoenberg of counsel), for respondent.
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FRIEDMAN, J.

"When premises are leased for an expressed purpose,

everything necessary to the use and enjoyment of the demised

premises for such expressed purpose must be implied where it is

not expressed in the lease" (Gans v Hughes, 14 NYS 930, 931

[Brooklyn City Ct 1891], citing Kelsey v Durkee, 33 Barb 410 [Sup

Ct, NY County 1861] i see also 1 Ambert, McAdam on Landlord and

Tenant § 86, at 330 [5th ed]). In this case, therefore, under

the commercial lease that permits "fast food cooking" in the bar

the plaintiff tenant operates on the first floor of a two-story

building, the tenant has an implied appurtenant right to install,

at its own expense, an exterior exhaust vent and associated fan

and ductwork necessary to the operation of a kitchen in the

demised premises. Further, the defendant landlord may not

unreasonably withhold consent to the location and design the

tenant proposes for such equipment.

On the foregoing grounds, we affirm the order appealed from

to the extent it grants the tenant a mandatory preliminary

injunction directing the landlord to permit the tenant to

install, at its own expense, a new exterior exhaust vent on the

roof of the building, along with the necessary ducts between the

kitchen and the roof, and further directing the landlord to

execute the permit applications required for such work. The need
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for such relief was occasioned by the removal of the exterior

exhaust vent that the tenant had originally installed, with the

landlord's consent, in the south wall of the building, which

bounds the demised premises. The landlord acceded to an

adjoining property-owner's demand for the removal of the original

exhaust vent from the south wall; the demand was made on the

ground that such equipment encroached on the adjoining parcel.

As more fully discussed below, the tenant demonstrated that it is

likely to succeed in proving that the roof of the building is the

only viable location for a new exterior exhaust vent; that the

tenant will suffer irreparable harm (namely, the loss of the use

of its kitchen and the loss of its liquor license) absent such

provisional relief; and that the equities balance in the tenant's

favor. While the alterations in question physically encroach on

portions of the building (specifically, the roof and second

floor) outside the demised premises, the record establishes that

such encroachment does not materially detract from the beneficial

enjoyment of such property.

We modify Supreme Court's preliminary injunction, however,

to vacate the portion of the order directing the landlord to

permit the tenant to relocate its air conditioning unit to the

roof of the building. The tenant failed to demonstrate a

likelihood that it will ultimately succeed in proving that it has
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a right to such relief on a permanent basis. In particular, the

tenant failed to present any evidence that the relocation of the

exterior exhaust vent (to which the air conditioning unit is

connected) requires that the air conditioning unit itself also be

relocated from the demised premises to the roof. While it may be

that placing the air conditioning unit on the roof would allow

the tenant to upgrade the quality of temperature control in the

demised premises, nothing in the lease requires the landlord to

afford the tenant such an accommodation.

Factual Background

In November 2002, defendant Hing Sing Trading, Inc. (HST) ,

as landlord, and plaintiff Second on Second Cafe, Inc. (Cafe), as

tenant, entered into a lease of premises on the first floor of

HST's building at 27 Second Avenue in Manhattan. The lease is

for a term of 10 years, beginning on February I, 2003, and ending

on January 31, 2013. The lease provides (in typewriting on the

printed form) that Cafe is to use and occupy the demised premises

as a "[b]ar (dancing is forbidden) ," with the further

specification that "fast food cooking on the premises is

permitted." The lease also provides that HST made no

representations as to the physical condition of the demised

premises and that Cafe, having inspected the premises before

entering into the lease, accepted the space from HST "as is."
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It is undisputed that, before opening its establishment,

Cafe spent at least $500,000 renovating the demised premises and

bringing the space up to code. Specifically, Cafe (as alleged in

its verified complaint) "gutted the entire first floor of the

[b]uilding, installed a new kitchen, two bars, a Karaoke room

with soundproofing and lighting, new bathrooms, furniture,

fixtures and restaurant equipment." HST does not dispute that

these renovations were made with its knowledge and consent, as

required by the lease.

Among the improvements Cafe effected were an exterior vent

for the release of exhaust from the demised premises' kitchen and

heating and air conditioning units. The vent, which provided

ventilation for the kitchen as required by the Building Code and

the Fire Prevention Code of the City of New York (see

Administrative Code of City of NY § 27-758[b] i § 27-4275), was

located in the building's south exterior wall and was connected

by ductwork to the equipment to be vented. HST's principal, Lai

Ha Wong, as owner, signed a work permit application, dated March

27, 2003, to which were attached drawings of the "[d]etail of

[the] proposed kitchen exhaust hood," covering the stove, deep

fryers and rice cooker. The drawings showed that the kitchen

exhaust hood, as well as the demised premises' air conditioning

unit, would be vented through the south wall of the building.
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The property immediately adjacent to the subject building on

the south is 12-26 East First Street (hereinafter, the adjacent

property). In 2006, the owner of the adjacent property, CVP III,

LLC (CVP) , began construction of a new apartment building on that

parcel. In connection with the construction of the new building,

CVP complained to HST that the exhaust vent that Cafe had

installed on the south side of HST's building encroached on the

adjacent property. In November 2006, HST and CVP entered into a

license agreement providing, among other things, that HST, in

exchange for a paYment of $25,000, would permit CVP to remove

~the flue pipe and vent" on the south side of HST's building.

By letter dated March 2, 2007, CVP advised Cafe that CVP

intended, pursuant to its license agreement with HST, ~to remove

the flue pipe and vent which encroach over [the adjacent]

property." The letter continued:

~Please be aware that, once the flue pipe and vent are
removed, the restaurant in the first floor of your building
will not be in compliance with Building Code regulations
regarding kitchen venting and may not be able to operate its
kitchen safely."

Subsequently, by letter dated March 21, 2007, CVP informed Cafe

that ~we have proceeded to cut the bottom part of the flue pipe

and vent servicing your kitchen ventilation and heating/air

conditioning system, which were encroaching over our property."

The March 21 letter added:
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"Please be aware that now that the flue pipe and vent are
cut, your kitchen and air conditioning system will not be in
compliance with Building Code regulations and you may not be
able to operate them safely."

After the removal of the vent from the south wall of the

building, Cafe had no choice but to stop using its kitchen until

a new venting system was in place. Cafe alleges that the

inability to use its kitchen caused an immediate and substantial

loss of revenue. Food sales were totally eliminated, and liquor

sales and party bookings allegedly declined due to the

unavailability of food at the bar. Cafe also alleges that the

lack of an exhaust vent has interfered with its ability to

operate its heating and air conditioning systems. Moreover, the

inability to prepare food threatened to destroy the business

altogether, as Cafe's liquor license is conditional on its

operation of a restaurant in its establishment. If Cafe were

forced out of the demised premises due to the inability to use

the kitchen, not only would it forfeit its $500,000 investment in

the renovation of the demised premises, but, in addition, it

would lose the goodwill it developed at the demised premises over

the four years it operated the bar before March 2007 (when CVP

removed the vent) .

After CVP closed the vent on the south side of the building,

Cafe retained an architectural firm to prepare new plans for
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venting the kitchen. The architectural firm drew up plans for a

new vent to be installed on the roof of the building and for

ductwork to run from Cafe's kitchen through the second floor

(which is not part of the demised premises) to the proposed new

vent on the roof. The plans also contemplated relocating Cafe's

air conditioning unit to the roof. When presented with the

plans, HST refused to permit Cafe to make the proposed

alterations.

Prior Proceedings in this Action

In August 2007, Cafe commenced the instant action against

HST. Based on HST's acquiescence in the removal of the side vent

and its refusal to consent to the installation of a new vent on

the roof, Cafe's verified complaint pleads causes of action for

breach of contract, breach of the covenant of good faith and fair

dealing, tortious interference with prospective economic

advantage, partial actual eviction and partial constructive

eviction. The complaint seeks, among other relief,

~a mandatory injunction requiring [HST] [to] permit[] [Cafe]
to relocate its kitchen exhaust vent and air conditioning
equipment to the roof of the Building and requiring [HST] to
cooperate with [Cafe] and to sign all necessary building
permits and other documents necessary to undertake such
installation. u

Upon commencing this action, Cafe moved by order to show

cause for a mandatory preliminary injunction requiring HST to
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permit Cafe to install a new vent and its air conditioning unit

on the roof in accordance with the plans prepared by Cafe's

architect and to execute the permit applications necessary to

perform such work. In support of its application, Cafe submitted

an affidavit by Gianni Intili, the architect who prepared the

plans Cafe sought to implement. Intili gave the following

explanation for installing the new vent on the roof:

"It is not possible to vent the kitchen . . . through
the north, south or west exterior walls of the Building, as
those walls are flush with the property lines of the
property on which the Building is located, and a ten-foot
minimum set back from the nearest property line is required
for the installation of an exhaust vent or flue. In
addition, [Cafe] cannot vent through the east side of the
Building because that is the street facade. Therefore, the
only feasible method of venting the kitchen in the Premises
is ... to vent it through the roof of the Building. ff

Regarding the plans he prepared for the installation of a

new vent on the roof (which were annexed to his affidavit),

Intili elaborated as follows:

"The relocation of the exhaust vent and air
conditioning equipment to the roof of the Building is
perfectly safe and legal and would not disrupt the use of
the interior portions of the Building. The interior duct
work would run from [Cafe's] kitchen, through a stairwell
and through a space directly above the kitchen that is
presently unoccupied. The interior duct work would be
concealed in a two-hour fire-rated sheet rock partition,
which would blend in with the surrounding interior walls,
and could easily be removed upon the termination of [Cafe's]
lease to the Premises. ff

Intili estimated that "[t]he cost of removing the interior
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ductwork and air conditioning units and restoring the Building to

its current condition would be approximately $9,000.00."

HST did not submit papers opposing Cafe's application for a

mandatory preliminary injunction. When the hearing on the

application was held (by telephone) on August 14, 2007, HST was

represented only by its vice president, who is not a lawyer.

Supreme Court, noting that a corporate litigant was required to

appear by counsel, granted the requested preliminary injunction,

issuing an order that directed HST "to execute all necessary

building permit applications + other papers required for

installation of A-C equipment on roof of building + plaintiff

permitted to vent kitchen exhaust fan pursuant to Exhibit B

plans," i.e., the plans annexed to Intili's affidavit for the

installation of a vent and air conditioning unit on the roof and

related ductwork. The court directed Cafe to post a bond or

undertaking in the nominal amount of $100.00. The court's order

(the August 2007 order) was entered on August 17, 2007. 1

In November 2007 (at which time Cafe's alterations had not

yet been made), HST, through counsel, moved in Supreme Court for

1After retaining counsel, HST filed a notice of appeal from
the August 2007 order and then moved this Court for a stay of
that order. Cafe cross-moved to hold HST in contempt. By order
dated September 25, 2007, we denied both the motion and the cross
motion. HST subsequently withdrew its appeal from the August
2007 order.
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an order (1) granting ~clarification" of whether the August 2007

order was granted on defaultj (2) to the extent the August 2007

order was granted on default, vacating such defaultj and (3)

vacating or modifying the August 2007 order on the merits. In

support of this motion, HST submitted an affidavit by its vice

president, Stephanie Wong. With regard to the merits, Wong took

the position that plaintiff was not entitled to installation of a

kitchen exhaust vent outside the demised premises because the

lease provided that the demised premises were to be operated as a

~bar," and, Wong asserted, ~[a] fully equipped kitchen is not

critical to the operation of a bar." Wong further contended that

Cafe did not ~provide[] any reason for the relocation of the air

conditioning unit [from the demised premises to the roof], other

than its conclusory statement that the relocation is necessary."

HST also submitted an affidavit by architect Julio Cesar

Leder-Luis in support of its motion. While Leder-Luis did not

dispute that a new vent was required to enable Cafe to resume

operation of its kitchen, he opined, based on his inspection of

the building, that a new vent could be installed ~through the

Building's front facade, between the first and second floors."

Leder-Luis further opined that it was unnecessary to relocate the

air conditioning unit from the demised premises to the roof.

~[I]f further ventilation of the air-conditioning [unit] is
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needed," he maintained, it "can be vented through the Building

from the front facade."

In the event the court declined to vacate the preliminary

injunction altogether, HST's motion sought to increase the amount

of the bond Cafe was required to post. In this regard, HST's

papers noted that Intili, Cafe's own architect, had estimated

that the cost of removing the proposed installations would be

about $9,000. Leder-Luis, HST's architect, estimated that the

cost of implementing Cafe's plans could exceed $80,000.

In opposition to HST's motion, Cafe submitted, inter alia,

an affidavit by its president, Jack Zhang, and another affidavit

by its architect, Intili. Responding to HST's contention that a

kitchen was not essential to the operation of a bar, Zhang

pointed out that the lease specifically permits Cafe to carry out

"fast food cooking" on the demised premises. Zhang further noted

that, in April 2003, HST's principal, Lai Ha Wong, had signed an

application to change the occupancy group designation of the

demised premises on the building's certificate of occupancy "from

Group E (Store) to Group F-4 (Restaurant)." The opposition

affidavit of Intili, Cafe's architect, disputed the contention of

Leder Luis (HST's architect) that a new vent could be installed

in the building's front facade. In this regard, Intili averred:

"If Mr. Leder-Luis means to suggest that the flue pipe [from
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the vent] could be run up the front facade of the Building
to the roof, this is incorrect, as the facade of the
Building is flush with the property line and the flue pipe
cannot extend over a public sidewalk, which is city
property.

~Second, even if Mr. Leder Luis meant to suggest that
[Cafe's] air conditioning and kitchen exhaust could be
vented 'through the Building's front facade,' the kitchen
exhaust (as opposed to the air conditioning) cannot be
vented through the front facade of the Building without the
addition of a 'water precipitation system' to remove odors
and grease-laden vapors from the exhaust.

~Facade-vented water precipitation units are usually
found only [in] high-rise buildings or in other buildings
where special considerations make it impossible to install a
roof vent. Water precipitation systems are not typically
found in low-rise buildings such as the one where [Cafe] is
located, and the Building Department will not typically
issue a building permit to install a street facade-vented
water precipitation system in a low-rise building.

~The installation of a front-vented water precipitation
system in a low-rise building would therefore require the
filing of a 'special reconsideration' application with a
senior commissioner of the Building Department. Based upon
my experience, such a 'special reconsideration' application
would almost certainly be denied and would be a waste of
time. I therefore stand by my earlier opinion that the only
feasible method of venting the kitchen in the Premises is
therefore to vent it through the roof of the Building."

In reply to Intili's opposition affidavit, HST submitted a

further affidavit by architect Leder-Luis. In this affidavit,

Leder-Luis reiterated his view that a new ~air-conditioningvent

and kitchen flue pipe could be installed along the front portion

of the Building, facing Second Avenue," and plans for such a

system were attached. Leder-Luis did not, however, specifically
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address Intili's contentions that a flue pipe could not be run up

the building's front facade due to encroachment on public

property and that venting the kitchen through the building's

front facade would require the installation of a water

precipitation system, a permit for which was unlikely to be

obtained.

Regarding the location of the air conditioning unit, Leder

Luis stated in his reply affidavit:

"As to [Cafe's] claims that the air-conditioning system
needs to be re-located to the roof, I respectfully submit to
the Court that such re-location is unnecessary, as the mere
removal or re-location of the vents does not, in and of
itself, warrant re-locating the air-conditioning system. u

After hearing oral argument, Supreme Court, by order entered

November 26, 2007, granted HST's motion to the extent of

clarifying that the August 2007 order had been rendered on HST's

default, vacating that default, and increasing to $10,000 the

amount of the bond or undertaking Cafe was required to file. The

court confirmed the previously granted mandatory preliminary

injunction in all other respects. This appeal by HST ensued. 2

2After the necessary permit applications were signed by HST
and filed with the Department of Buildings, that agency granted
the permits for the implementation of Cafe's proposed alterations
on December 10, 2007. Construction (paid for by Cafe) began in
January 2008 and was completed the following month. Pointing to
the fact that the alterations at issue have been completed, Cafe
argues that HST's appeal should be dismissed as moot. This
argument is unavailing, as Cafe itself argued to Supreme Court
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ANALYSIS

~The party seeking a preliminary injunction must demonstrate

a probability of success on the merits, danger of irreparable

injury in the absence of an injunction and a balance of equities

in its favor" (Nobu Next Door, LLC v Fine Arts Hous., Inc., 4

NY3d 839, 840 [2005], citing CPLR 6301). Moreover, a mandatory

preliminary injunction (one mandating specific conduct), by which

the movant would receive some form of the ultimate relief sought

as a final judgment, is granted only in ~unusual" situations,

~where the granting of the relief is essential to maintain the

status quo pending trial of the action" (Pizer v Trade Union

Serv., Inc., 276 App Div 1071 [1950], citing Bachman v

Harrington, 184 NY 458, 464 [1906], and Kakalios v Mesevich, 259

that the alterations it sought could be undone without undue
hardship at a cost of $9,000. In this regard, it is also
significant that, shortly after filing its appeal from Supreme
Court's order entered on November 26, 2007, HST moved this Court
for a stay of that order, which motion was denied on January 21,
2008. Cafe's argument that the instant appeal is somehow barred
by laches is without merit. Also unavailing are Cafe's arguments
that Supreme Court should not have vacated the default by HST
that resulted in the August 2007 order; since Cafe has not taken
an appeal from the order vacating HST's default, we cannot
disturb those aspects of the order that aggrieve only Cafe. Even
if Cafe had taken an appeal, we would reject its argument that
HST's motion was untimely, as HST's motion was one for relief
from a prior order on the ground of excusable default, and was
made well within the one-year time frame applicable to such
motions (see CPLR 5015[a] [1]). Further, Supreme Court did not
err in finding the default excusable.
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App Div 112 [1940] i see also Sithe Energies, Inc. v 335 Madison

Ave., LLC, 45 AD3d 469, 470 [2007] i SHS Baisley, LLC v Res Land,

Inc., 18 AD3d 727, 728 [2005] i St. Paul Fire & Mar. Ins. Co. v

York Claims Serv., 308 AD2d 347, 349 [2003] i Rosa Hair Stylists v

Jaber Food Corp., 218 AD2d 793, 794 [1995]).

While courts are generally "reluctant" to grant mandatory

preliminary injunctions (Jameson v Hartford Fire Ins. Co., 14 App

Div 380, 391 [1897, Barrett, J., concurring]), and such relief

will be granted only where "the right [thereto] is clearly

established" (id.i see also Rosa Hair Stylists, 218 AD2d at 794

[the movant must show "a clear right to mandatory injunctive

relief"]), cases do arise where a provisional remedy of this

nature is appropriate (see Chrysler Corp. v Fedders Corp., 63

AD2d 567 [1978] [granting mandatory preliminary injunction

directing defendant to secure funds for payment of dividends

sought by plaintiff in the action pending determination thereof] i

cf. McCain v Koch, 70 NY2d 109, 116 [1987] ["in a proper case

Supreme Court has power as a court of equity to grant a temporary

injunction which mandates specific conduct by municipal

agencies"] ). As the Court of Appeals observed more than a

century ago:

" [W]here the complainant presents a case showing or tending
to show that affirmative action by the defendant, of a
temporary character, is necessary to preserve the status of
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the parties, then a mandatory injunction may be granted u

(Bachman v Harrington, 184 NY at 464) .

To recapitulate, the order under review directed HST to

permit Cafe to install a new vent for the demised premises'

kitchen exhaust on the building's roof and to install air

conditioning equipment (theretofore located in the demised

premises) on the roof. The alterations (for which HST was also

directed to sign the necessary work permit applications) were to

be effected in accordance with the plans prepared by Cafe's

architect (included in the record), which plans necessarily

included ductwork to connect the kitchen equipment to the new

vent on the roof. For reasons to be discussed below, we analyze

the propriety of the relief regarding the location of the new

vent and associated ductwork separately from the propriety of the

relief regarding the relocation of the air conditioning equipment

from the demised premises to the roof.

venting the Kitchen Through the Roof

In considering whether Cafe has demonstrated a likelihood of

succeeding on the merits of its claim for a permanent injunction

allowing it to vent its kitchen through the roof of HST's

building, we start by recognizing that the lease expressly

entitles Cafe to conduct "fast food cooking U on the demised

premises -- meaning that Cafe has a right to operate a commercial
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kitchen under the lease. It appears that the parties

specifically contemplated that Cafe would have this right, as the

reference to "fast food cooking" is typewritten onto the printed

form of the lease. Further, HST has not disputed that it gave

its consent (as required by the lease) to Cafe's installation of

the kitchen, among other improvements Cafe made to the demised

premises at a total cost of about $500,000. Nor is it disputed

that HST's principal signed an application to change the

occupancy use group designation of the demised premises on the

building's certificate of occupancy "from Group E (Store) to

Group F-4 (Restaurant)."

It is also undisputed that a commercial kitchen requires a

vent and ductwork for the release of exhaust, as required by the

Building Code and the Fire Prevention Code of the City of New

York (see Administrative Code of City of NY § 27-758[b]; § 27­

4275). At the inception of the tenancy, this need was met by the

vent Cafe installed, with HST's consent, in the south exterior

wall of the building. Four years after the Cafe opened for

business, however, HST permitted CVP, the owner of the adjoining

property, to remove this vent on the ground that the structure

encroached over the property line. Cafe does not dispute that

the vent in the south wall encroached on the adjacent property.

To address the removal of the vent from the south wall, Cafe
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prepared plans for a new vent on the roof of the building, with

ductwork running from the kitchen to the roof through the

building's second floor. HST, pointing out that the second floor

and the roof are not part of the demised premises, refused to

consent to the implementation of these plans and suggested an

alternative that presumably would avoid or minimize the use of

property outside the demised premises. On this record, however,

Supreme Court correctly found that the plans submitted by Cafe

were the only feasible means for venting the kitchen, now that

the south exterior wall is unavailable due to the objection of

the adjoining property owner. 3

The question that emerges from the foregoing is whether

Cafe's express right under the lease to operate a commercial

kitchen on the demised premises carries with it an implied right

to install an exhaust vent required for the operation of its

kitchen equipment, along with the associated fan and ductwork,

3As previously discussed, HST's papers in support of its
motion to vacate the preliminary injunction rendered on its
default included an affidavit by its architect, Leder-Luis,
opining that Cafe's kitchen could be vented through the
building's front facade. To this suggestion, Cafe's architect,
Intili, responded that venting the kitchen through the front
facade would require either a flue pipe running up the facade,
which would impermissibly encroach on city property, or a water
precipitation system atypical of low-rise buildings, for which a
permit was unlikely to be issued. The reply affidavit of Leder­
Luis failed to address these objections.
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where, as here, it is established that the only feasible way to

provide such venting is through portions of the building outside

the demised premises. HST argues that no such right on the part

of Cafe, as tenant, to use portions of the building outside the

demised premises may be implied under the lease, no how matter

insubstantial the burden on the party in possession of the space

in question. In this regard, HST relies on sections of the lease

providing that Cafe, after inspecting the demised premises,

accepted them ~as is," with the express understanding that HST

made no representations as to their condition. HST also points

out that it has no obligation under the lease to provide Cafe

with air conditioning, heating or ventilation. For the reasons

that follow, we disagree.

Under a lease, the tenant acquires not only rights to the

premises specifically leased, but also ~rights outside the

demised premises that pass to the tenant whether or not

mentioned" (1 Friedman on Leases § 3:2.2, at 3-14 [Randolph 5th

ed]). Rights of the latter kind are known as appurtenances and

are generally defined as "incorporeal easements or rights and

privileges which are essential or reasonably necessary to the

full beneficial use and enjoyment of the property conveyed or

leased" (1 Dolan, Rasch's Landlord and Tenant Summary

Proceedings § 7:5, at 304-305 [4th ed] i see also Doyle v Lord, 64
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NY 432, 437 [1876J; Jasinski v City of New York, 290 AD2d 237,

238 239 [2002J; Fabrycky, Inc. v Nad Realty Corp., 261 App Div

268, 269 [1941J, lv denied 261 App Div 987 [1941J; Greenblatt v

Zimmerman, 132 App Div 283, 285-286 [1909]; Stevens v Taylor, 111

App Div 561, 562 563 [1906]; Matter of Hall v Irwin, 78 App Div

107, 110-111 [1903J; 74 NY Jur 2d, Landlord and Tenant § 165; 49

Am Jur 2d, Landlord and Tenant § 500, § 502; 52 CJS, Landlord and

Tenant § 676; Stoebuck and Whitman, Property § 6.22, at 271 [3d

ed] [UThe tenant's estate may carry with it by implication rights

in the surrounding areas the landlord owns"]; W. R. Habeeb,

Annotation, Easements or Privileges of Tenant of Part of Building

as to Other Parts Not Included in Lease, 24 ALR2d 123; cf.

Prospect Owners Corp. v Sandmeyer, 62 AD3d 601 [2009] [roof held

Unot an appurtenance to defendants' apartment . since its use

is neither essential nor reasonably necessary to defendants' full

beneficial use and enjoyment of the apartment"]). A lease need

not refer to uappurtenances" in order to pass them to the tenant

(see Lemkin v Gulde, 25 Misc 2d 144, 149 [Sup Ct, Nassau County

1960, Meyer, J.J, citing, inter alia, Kingsway Realty & Mtge.

Corp. v Kingsway Repair Corp., 223 App Div 281, 284 [1928]; 1

Dolan, Rasch's Landlord and Tenant - Summary Proceedings § 7:6,

at 305). A tenant's appurtenant rights implied under a lease are

generally enforceable in equity (see Stahl & Jaeger v Satenstein,
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233 NY 196, 197 [1922, Cardozo, J.], revg 194 App Div 228 [1920]

[reinstating judgment restraining landlord from posting

advertisements on the walls enclosing tenant's demised premises

on the ground that tenant's nlease of an 'entire floor' must

carry with it the appurtenant right to exclude signs, advertising

the business of persons other than the tenant" from such walls] ;

see also 487 Elmwood, Inc. v Hassett, 107 AD2d 285, 288 [1985]

[interference with tenant's appurtenant rights may constitute an

actual partial eviction] ; 2 Dolan, Rasch's Landlord and Tenant ­

Summary Proceedings § 28:14, at 334 [nWhere a landlord wrongfully

expels or excludes a tenant from the use of an appurtenance to

his leased premises for a substantial period of time, this will

constitute an actual partial eviction"] [footnotes omitted])).

The appurtenance concept is most frequently applied to uses

of the landlord's retained property that existed at the time the

lease was made (see e.g. Greenblatt v Zimmerman, supra [the right

to store coal in a cellar bin was an appurtenance to the lease of

another portion of the building used as restaurant, where, prior

to the lease, landlord operated the restaurant and stored coal

for it in the cellar bin]), and decisions in this area often draw

on the law of implied easements (see 1 Friedman on Leases §

3:2.2, at 3-15). Still, nthe implication of a right of use in a

lease is likely to be an exercise in contract interpretation more
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than an application of any rigid rule of property law" (id. at 3-

16). Thus, implied appurtenant rights have been held to arise

from the parties' evident intent at the time they entered into

the lease even in the absence of any showing that the use in

question antedated the lease (see Kaiser v Magis, 120 NYS2d 510,

511 [App Term, 1st Dept 1953] [where ~at the time of the letting,

(landlord) gave the tenant, occupant of the second floor

space, the key to the bathroom on the first floor," the tenant

thereby acquired ~an easement appurtenant to the tenancy" to use

that bathroom]; Lemkin v Gulde, 25 Misc 2d at 146, 149-150

[finding that tenant, who entered into lease of a suite in a

medical office building before the building's completion, had an

implied appurtenant right to have open land adjoining the

building remain in that condition based on evidence of the

parties' intent at the time the lease was executed]).4

An example of a fact pattern in which the courts have

4See also Rainbow Shop Patchogue Corp. v Roosevelt Nassau
Operating Corp., 60 Misc 2d 896, 898 (Sup Ct, Kings County 1969),
affd 34 AD2d 667 (1970) (implied easement appurtenant to a lease
~may be proved by circumstances showing an intention to include
the same in [the] lease"); Anixter v Bangor Realty Corp., 104
Misc 613, 616 (Sup Ct, NY County 1918) (tenant, who operated a
cigar and candy stand in an office building, was found to have an
implied easement against obstruction of the hallway in which
stand was situated, where, ~from all the facts and circumstances
presented it is. . clearly apparent that such intention was
undoubtedly within the contemplation of the parties when the
[lease] was executed") .
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consistently recognized an implied right of the tenant based

solely on the parties' evident intent upon executing the lease,

not on any preexisting use of the landlord's retained property,

is the situation in which the landlord permits the tenant to move

its property into the demised premises by a particular method,

which is deemed to imply assent to removal of such property in

the same manner at the end of the term (see Fabrycky, Inc. v Nad

Realty Corp., 261 App Div at 269 ["As the landlord assented to

the tenant bringing the fixtures into the loft building via the

elevator at the beginning or during the term, it must be deemed

to have assented to their removal at the expiration of the term

in the same mannerH] i Marder v Heinemann, 114 App Div 794, 795

[1906] ["By assenting to the (tenant's) removal of the plate

glass to take the ice box in (to the demised premises), the

(landlord) assented to the taking of it out in the same wayH] i

Kelsey v Durkee, 33 Barb at 413 [tenant had implied right to

bring bulky machinery necessary to the intended use of the

demised premises into the same by making openings in the walls

and then closing them, and, at the end of the term, to remove the

machinery by the same method]).

The above-cited decision of Kelsey v Durkee, in holding that

the landlord was obligated to permit the tenant to remove its

machinery from the demised premises in the same manner such
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machinery had been brought in r stressed that the implication of

this right on the part of the tenant was necessary to give effect

to the leasers provision that Uthe premises were demised to be

used as a soda r saleratus and drug factorYr with a steam engine

and a furnace" (33 Barb at 411). Since the specified machinery

was too large to fit through the buildingrs doors r the court

observed r Uthe building could not have been applied to the uses

for which it was demised" unless the tenant were deemed to have

such a right (id. at 413). In this regard r the Kelsey court

concluded: U[A]ny thing necessary to the use and enjoyment of the

demised premises for the purposes intended by the parties must be

implied where it is not expressed" (id. [emphasis added]) .

The principle expressed in the sentence just quoted from

Kelsey v Durkee (supra) was subsequently applied in Gans v Hughes

(supra). The tenant in Gans leased the ground floor and part of

the cellar of a building Uto be used as a bakery" (14 NYS at

930). Just before the term of the lease commenced r while he was

building a bakery oven in the demised premises r the tenant was

permitted by the landlord to connect the demised premises to a

water main pipe in a part of the cellar outside the demised

premises (id.). After the tenant had been operating a bakery

pursuant to the lease for more than three years r the landlord cut

off his water supply without warning. The tenant sued to
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restrain the landlord from interfering with the demised premises'

water supply. In affirming a judgment granting such relief, the

court explained:

"The [landlord's] contention. is substantially that the
right to use the water connection in the cellar [outside the
demised premises] was not included in the lease, and that
the permission from [the landlord] to [the tenant] to make
the connection in the cellar was a mere license which [the
landlord] had a right to revoke at his pleasure. We do not
think this contention can be maintained. Leases, like other
agreements, are to be construed so as to carry out the
intention of the parties. When premises are leased for an
expressed purpose, everything necessary to the use and
enjoyment of the demised premises for such expressed
purposes must be implied where it is not expressed in the
lease. Kelsey v Durkee, 33 Barb 410; McAdam, Landl. & Ten.
114. It follows, therefore, that when [the tenant] leased
the premises in question 'to be used as a bakery' he
acquired also such accompaniments and appurtenances as
usually belong to and were necessary to enable him to carry
on the bakery business. It appears here from the findings,
supported by evidence, that water was necessary and
incidental to the use of the cellar as a bakery . For
[the landlord], at this late day, to seek to sever the water
connection, is an interference with the same use of the
premises for the purpose for which they were hired, and
equity will intervene to prevent such interference" (14 NYS
at 931 [emphasis added]).

Under the principle of Gans v Hughes and Kelsey v Durkee, we

hold that this record establishes a substantial likelihood that

Cafe will succeed on the merits of its claim for a permanent

mandatory injunction directing HST to permit it to install a new

exhaust vent and fan for its kitchen in the roof of HST's

building and to install ductwork running from the kitchen to the

new vent on the roof. To reiterate, the lease expressly
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contemplates that Cafe will engage in "fast food cooking" in the

bar it operates in the demised premises, which is to say that the

establishment is to be operated, in part, as a restaurant. It is

undisputed that the safe and lawful operation of a restaurant

kitchen requires that the cooking equipment be vented to dispose

of exhaust. Cafe, through its architect's affidavits, has

established that, since the building's south exterior wall can no

longer be used for venting, the only feasible means of venting

the kitchen is through the building's roof, which involves some

minimal use of portions of the building (specifically, the roof

and second floor) outside the demised premises. Given these

circumstances, Cafe established for purposes of its motion for

preliminary injunctive relief that venting the kitchen through

the roof is something necessary to the use and enjoyment of the

demised premises for one of the express purposes for which Cafe

entered into the lease, namely, the operation of a restaurant,

and the right to vent the kitchen in this manner is therefore an

implied appurtenant right under the lease. Stated otherwise, a

promise by HST to permit Cafe to install a system by which to

vent its kitchen, and, if such venting is otherwise impossible,

to make limited use of portions of the building outside the lease

for that purpose, "is in fact implicit in the [lease] agreement

viewed as a whole" (Rowe v Great Atl. & Pac. Tea Co., 46 NY2d 62,
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69 [1978]; see also 74 NY Jur 2d, Landlord and Tenant § 83).

In considering the likelihood that Caf~ will succeed on the

merits, we find unavailing HST's reliance, in opposing Caf~'s

application, on the sections of the lease providing that Caf~,

after an inspection, accepted the demised premises Uas is." Such

standard provisions do not override the landlord's implied

obligation to permit the tenant to make reasonable alterations

(at the tenant's own expense) without which the tenant's intended

use of the demised premises, as provided by the lease itself,

would be impossible. s Nor does it avail HST that it has no

obligation under the lease to provide Caf~ with air conditioning,

heating or ventilation. The order appealed from does not require

HST to furnish any such services to Caf~; rather, HST is being

required only to make reasonable accommodations to enable Caf~ to

furnish such services to itself, at Caf~'s own expense.

It remains for us to consider whether Caf~ established that

it will suffer irreparable harm absent injunctive relief pending

SIndeed, if HST's position were correct, it would mean that,
after the execution of the lease, HST would have been entitled to
refuse to permit Caf~ to make any changes at all to the demised
premises themselves, even though, at the inception of the lease,
the premises were (as stated in HST's appellate brief) Uraw
space, with no ventilation or air-conditioning system at all."
The implication of HST's argument is that it was entitled, at its
whim, to negate Caf~'s right to use the demised premises for the
purpose expressly provided in the lease. We reject this view.
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determination of the action, and whether it has established a

balance of the equities in its favor. Insofar as the motion was

addressed to venting the kitchen through the roof, we find that

these requirements were satisfied.

As to irreparable harm, it is undisputed on this record that

Cafe's inability to operate a restaurant in its establishment

potentially jeopardized its liquor license. Further, although

Cafe did not quantify the revenue it lost as the result of its

inability to operate its kitchen, it is obvious that the

unavailability of hot food would make it difficult for a bar to

book parties for corporate customers and other groups. Such

parties apparently make up a significant proportion of the

business of Cafe's karaoke-oriented bar. Cafe's president, Jack

Zhang, stated in his affidavit that, due to the inability to

operate the kitchen, Cafe had "missed out [on] the [2007]

Christmas party season," and that he had "been forced to borrow

$100,000 to keep [Cafe's] business running pending resolution of

this suit." If Cafe's ability to do business at the demised

premises were lost pending determination of the action, it would

face the forfeiture of its $500,000 investment in the renovation

of its space and the loss of the goodwill it built up at this

location during its first four years of operation. We reject

HST's argument that the loss of the goodwill of a viable, ongoing
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business does not constitute irreparable harm warranting the

grant of preliminary injunctive relief (see Waldbaum, Inc. v

Fifth Ave. of Long Is. Realty Assocs., 85 NY2d 600, 607 [1995] i

J.N.A. Realty Corp. v Cross Bay Chelsea, 42 NY2d 392, 399-400

[1977] i FTI Consulting, Inc. v Pricewaterhouse Coopers LLP, 8

AD3d 145, 146 [2004] [irreparable injury found because Uthe loss

of goodwill" was Unot .. readily quantifiable"]) .6

Given the strong case Cafe made for its likelihood of

success on the merits, we are satisfied that Cafe's showing of

irreparable harm warranted relief. Moreover, we find that Caf·e

demonstrated that it met the heightened standard for the grant of

a mandatory preliminary injunction, namely, that the situation

was an uunusual" one in which a preliminary injunction mandating

specific conduct by the movant's adversary was uessential to

maintain the status quo pending trial of the action" (Pizer, 276

App Div at 1071). In this regard, it is significant that the

6HST also argues that, by itself, Cafe's delay in seeking a
preliminary injunction (from March 2007, when CVP removed Cafe's
vent from the south wall of HST's building, until the following
August) Ufatally undermines [the] assertion that such
extraordinary relief was warranted." We find this argument
unavailing, as did Supreme Court, given that it is undisputed
that Cafe spent the five-month period in question attempting to
resolve the problem with HST on a voluntary basis. Further, HST
has not shown that the delay has prejudiced it in any way (see
Hay Group v Nadel, 170 AD2d 398, 400 [1991], citing Weiss v
Mayflower Doughnut Corp., 1 NY2d 310, 318 [1956]).
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record establishes that the changes effected pursuant to the

mandatory preliminary injunction can readily be undone, if HST

desires, upon the expiration of the lease or in the event

(unlikely, we think) that HST prevails in this action.

Specifically, it is undisputed that the vent, fan and ductwork

can be removed without undue hardship, at the reasonable cost of

$9,000.

We also find that the equities balanced in favor of granting

Cafe relief. The installation of the vent and fan on the roof,

and of ductwork through the second floor and to the roof, involve

minimal impingement on portions of the building outside the

demised premises, can readily be undone if appropriate, and, so

far as can be discerned from this record, do not materially

interfere with HST's reasonable enjoyment of its retained

property or with HST's ability to lease that space to a tenant

(cf. Tong v Feldman, 152 Md 398, 136 A 822, 824-825 [1927]

[holding that tenant of upper floors of a building, who was found

to have an implied easement for the transmission of gas to his

premises through a pipe in the cellar, was entitled to enlarge

the meter and pipe in the cellar to meet current needs "if the

projected changes do not materially interfere with . (the)

reasonable enjoyment of the cellar" by the tenant of that space] i

Ragona v Di Maggio, 42 Misc 2d 1042, 1044 [Sup Ct, Queens County
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1964] [plaintiff property owners, who had implied easement for

maintenance of electric line through ceiling of garage on

defendant's adjoining property, were entitled to increase the

line's voltage and size to meet increased electrical requirements

where "the increase in the burden upon defendant's premises is

relatively insignificant"]). By contrast, as previously

discussed, denying Cafe the relief in question would have

subjected it to probable irreparable harm. 7

Relocation of the Air Conditioning Unit to the Roof

It appears to be undisputed that the exhaust vent on the

7In its opening brief on this appeal, HST also argued that,
even if Supreme Court correctly granted the preliminary
injunction, that relief should have been conditioned on Cafe's
posting a bond or undertaking in an amount greater than $10,000,
the amount Supreme Court required. It is undisputed, however,
that the cost of undoing the alterations at issue is only $9,000.
Since Cafe itself has borne the expense of effecting the
alterations in the first instance, there is no reason for Cafe to
be required to post a bond or undertaking in an amount covering
the cost of making the alterations. While HST's opening brief
argued that the bond or undertaking should be in an amount
sufficient to cover its legal fees relating to the motion (which,
it claims, already exceed $10,000), this argument is unpreserved,
as it was not raised before Supreme Court. Even if the argument
concerning legal fees had been preserved, it appears to be
without merit, as the lease entitles HST to recover from Cafe
only those legal fees incurred "to collect any sums or [to] give
any notices of defaults." HST does not advance any claim that
Cafe owes it any money or that Cafe is in default under the
lease. In any event, in its reply brief, HST does not respond to
Cafe's rebuttal of the challenge to the amount of the bond or
undertaking, thereby apparently abandoning that aspect of the
appeal.

33



south exterior wall of the building served not only Cafe's

kitchen equipment but also its air conditioning and heating

units, which were located within the demised premises. Thus, the

removal of the vent from the south side of the building posed

problems for the heating and cooling of the demised premises.

Apparently, Cafe continued to heat and cool the demised premises

after the side vent was removed (by means that are not fully

explained in the record), but the effectiveness of the

temperature control was substantially reduced.

In its motion for a preliminary injunction, Cafe sought to

require HST to permit it not only to install a vent and fan on

the roof of the building (with connecting ductwork to the demised

premises), but also to relocate the air conditioning unit itself

from the demised premises to the roof. 8 Under the plans prepared

by Cafe's architect, the air conditioning unit would rest non a

frame of steel beams erected over the western corner of the

building." In the oral argument on HST's motion to vacate its

default, HST's counsel brought to Supreme Court's attention that

its architect, Leder Luis, opined in his reply affidavit that

nthe mere removal or re-Iocation of the vents does not, in and of

8It is not entirely clear from the record and briefs whether
the machine Cafe proposes to place on the roof is an air
conditioner only or a combined heating and air conditioning unit.
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itself, warrant re-Iocating the air-conditioning system."

Counsel further argued that, even if Cafe's arguments concerning

the need to vent through the roof were accepted, that did not

demonstrate any need to move the air conditioning unit itself to

the roof. Specifically, HST's counsel contended that Cafe failed

to present any evidence that connecting the air conditioning

unit, while it remained in the demised premises, to the ductwork

leading to the new vent on the roof would not suffice to restore

air conditioning function of the same quality the demised

premises enjoyed before the side vent was removed, without the

necessity of moving the air conditioning unit itself to the roof.

Supreme Court nonetheless confirmed the aspect of the original

preliminary injunction that directed HST to permit the

installation of the air conditioning unit on the roof of the

building. 9

9The conclusion of the oral argument on the motion to
vacate, held on November 21, 2007, was as follows:

"MR. NEWMAN [HST's counsel]: At the moment, I'm not
addressing [where to put] the vent. I'm just suggesting,
wherever the venting goes, there's no demonstration for need
to relocate the HVAC unit itself. If [the vent] goes
through the roof, the HVAC unit can stay where it is [in the
demised premises]. If [the vent] goes through the front
facade, the HVAC can stay where it is.

"THE COURT: You can litigate that and damages or
counterclaims, whatever you want to litigate. You'll
litigate those issues in terms of relief that the plaintiff
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On appeal, HST makes the same argument concerning the

relocation of the air conditioning unit that its counsel made to

Supreme Court. Cafe has not offered any substantive response to

this argument. Our attention has not been directed to, and we

have not located on our own, any evidence in the record

explaining why Cafe's air conditioning unit, while remaining in

the demised premises, could not be vented through the roof by way

of the new ductwork and vent.

In view of the foregoing, we conclude that the order

appealed from should be modified to vacate the direction to HST

to permit Cafe to install the air conditioning unit on the roof.

We emphasize that we hold only that the evidence in the record as

it now exists is insufficient to support that aspect of the

preliminary injunction Supreme Court granted.

Accordingly, the order of the Supreme Court, New York County

(Karla Moskowitz, J.), entered November 26, 2007, which, insofar

as appealed from, confirmed a prior order, same court and

Justice, entered August 17, 2007, to the extent that order

granted plaintiff a mandatory preliminary injunction directing

is asking for in order to operate a restaurant during the
holiday season.

"I'm granting -- well, I'm not reinstating -- I'm
confirming the injunction as granted before, only increasing
the bond."
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defendant to permit plaintiff to install a new kitchen exhaust

vent and fan on the roof of defendant!s building! and to install

ductwork connecting plaintiff!s kitchen equipment in the demised

premises to the aforementioned vent and fan on the roof, and to

install an air conditioning unit on the roof, and to execute work

permit applications for such work, all to be done in accordance

with plans in the record prepared by RIP Construction

Consultants! Inc.! should be modified! on the law and the facts,

to vacate the direction regarding the relocation of the air

conditioning unit to the roof! and otherwise affirmed! without

costs.

All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT! APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JULY 21! 2009
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