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THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Gonzalez, P.J., Andrias, Saxe, Catterson, Acosta, JJ.
4493N In re 155 West 21°%t Index 109627/06
Street, LLC, et al.,
Petitioners-Respondents,

-against-

Alasdair McMullan,
Respondent -Appellant,

Extell 21°* Street, LLC,
Respondent.

Sheindlin & Sullivan, LLP, New York (Gregory Sheindlin of
counsel), for appellant.

Ledy-Gurren Bass & Siff, L.L.P., New York (Nancy Ledy-Gurren of
counsel), for 155 West 21°% Street, LLC and HRH Construction,
LLC, respondents.

Order, Supreme Court, New York County (Michael D. Stallman,
J.), entered June 27, 2007, which to the extent appealed from,
denied respondent-appellant’s cross motion for sanctions,
unanimously reversed, on the law and the facts, the motion
granted with sanctions to be imposed on petitioners-respondents
and their counsel in the amount of $10,000 each, payable to the
Commissioner of Taxation and Finance and the Lawyers’ Fund for
Client Protection, respectively, pursuant to 22 NYCRR 130-1.2 and
in accordance with 22 NYCRR 130-1.3; and reasonable costs and

attorneys’ fees awarded to respondent Alasdair McMullan, payable




by the above three entities in an amount to be determined on
remand. The Clerk, Supreme Court, New York County, is directed
to enter judgment accordingly.

In this proceeding brought pursuant to RPAPL 881, we are
called upon to revigit the issue of sanctions and whether
petitioners, by filing a petition in a lower court to seek the
relief denied them by this Court, engaged in conduct frivolous
enough to warrant the imposition of the maximum financial
sanctions.

On May 10, 2006, respondent, Alasdair McMullan, who leased
an apartment at 153 West 21°%° Street (153), commenced an action
against petitioners, HRH Construction, LLC, and 155 West 21°°
ﬁét;e;;, LLC‘(HRH/ISS), Ehéwérbject‘manaéer and‘owner of a |
propertyrdevelopment located at the adjoining property, ‘155 West
| 21%¢ Stféét (155), allegiﬁé ﬁégligence, trespasé and harassmenﬁ
related to HRH/155's construction activities.

On May 11, 2006, McMullan moved for preliminary injunctive
relief to prohibit HRH/155 from entering his property. In his
affidavit in support of the motion, McMullan stated that he had
been a lessee since November 2002 of the garden floor apartment
located at 153, which he occupied with his girlfriend, Katrina
Carden. The leased property included a garden area back yard
surrounded by a metal chain link fence, as well as a wooden

privacy fence. He stated that sometime in 2004, HRH/155 began




construction work on the 155 property which was immediately
adjacent to his apartment and back yard.

McMullan depicted egregious conduct by the construction
company such as cutting down a tree in the 153 back yard;
removing without permission the chain link and wooden fences
around the back yard; littering the yard with equipment and
debris; blocking a rear fire exit door to McMullan’s apartment;
and causing extensive flooding of his basement.

Meanwhile, on May 31, 2005, McMullan and HRH/155 had entered
into an agreement permitting HRH/155 to use and occupy McMullan’s
back yard for limited construction purposes. The agreement
provided, in pertinent part, that HRH/155 was to pay McMullan’s
full rent, retroactive to Apfil‘é065“uhtii éompletion of the
work, and HRH/155 was to return that area to substantially the
condition it was in befofe»thé‘fence was knocked down.

On July 22, 2005, a backhoe allegedly tore a hole through
the walls of McMullan’s apartment, damaging cabinets in the
apartment and injuring Carden. When Carden complained, she was
told by HRH/155 project manager, Alex Papadopoulos, that “we have
every legal right to go back there and take the fencing down.”

McMullan alleged that subsequently several “significant
breaches” of the rent agreement occurred, “in addition to
destructive and potentially deadly tortious conduct.” Despite

settlement discussions with HRH’s insurance carrier, these claims




were never resolved. Further, HRH/155 failed to pay McMullan’'s
rent pursuant to the agreement, and although discussions ensued,
HRH/155 ultimately refused to pay the rent.

In opposition to McMullan’s motion for a preliminary
injunction, HRH/155 submitted the affidavit of HRH’s project
manager, Alex Papadopoulos, a named defendant in the underlying
action and that of Kevin Lalezarian, the developer of the
construction project on-going at the 155 property. Lalezarian
stated that HRH/155 was aware that McMullan objected to the
access but HRH/155 did not know “whether he had any property
interest in the garden or courtyard area (although he represented
that he did) .”

-~ “The motion court, on'or- about June 9, 2006, granted
McMullan’s motion for a preliminary injunction against HRH/155, °
© without a hearing, and enjoinéd HRH/155 from entering onto the
153 property, which included the outdoor area, and from leaving
debris and equipment on the subject premises. The court rejected
HRH/155's argument that McMullan had no exclusive possegsory
rights to the garden and courtyard pointing to “the plain
language of the lease and physical layout of the premises,
particularly prior to the 155 defendants tearing down the
fences.” The court observed:

“[t]lhe 155 defendants argue, in essence, that they were and

are entitled - and plaintiffs have no basis to object - to

trespass on the 153 property despite the admitted absence of
a current agreement with plaintiffs or the 153 property




owner, to tear down the fences, trees and uproot plants, to

block ingress and egress to plaintiffs’ home, to leave

debris in the garden and courtyard of one’s neighbors, to
otherwise engage in the conduct of which plaintiffs
complain, and to remain on the 153 property for which they
have no right to enter and not to leave until the police are
called to intervene.”

The court concluded that “defendants’ cavalier attitude and
disregard of plaintiffs’ rights [gave] additional weight to
plaintiffs’ showing of the need for the injunction.”

HRH/155 appealed the preliminary injunction; then moved
before this Court to vacate the injunction pending appeal. They
did so on three grounds: a) that the factual issue of McMullan’s
right to the garden area had not been resolved; b) that RPAPL 881
provides adjoining property owners with the right to a license to
make ‘such repairs and improvementsjaaﬁd‘that;‘therefore the grant =
rof a preliminary injunction-in the face of such a right -
constitutes error; c¢) that HRH/155 nééeded a vacatur of the
preliminary injunction in order to file for the RPAPL temporary
license. They assured this Court that they would file such a
special proceeding within days of the vacatur of the preliminary
injunction.

We were not swayed by either HRH/155's arguments or
entreaties, and on July 13, 2006 denied the motion to vacate the
preliminary injunction pending an expedited appeal (2006 NY Slip

Op 71957[ul). Subsequently, in March 2007, we affirmed the

motion court’s grant of the preliminary injunction (38 AD3d 206




[2007]) .

In April 2007, Supreme Court granted McMullan’s and Carden’s
motion for summary judgment on their causes of action for
trespass and breach of contract in their underlying action.

In the meantime, following the denial of interim relief by
this Court, though prior to the determination of the appeal
affirming the grant of the preliminary injunction, HRH/155
brought a special proceeding in Supreme Court pursuant to RPAPL
881 against McMullan and the 153 owner. Section 881 states that:

“When an owner or lessee seeks to make improvements or

repailrs to real property so situated that such improvements

or repairs cannot be made ... without entering the premises
of an adjoining owner or his lessee, and permission so to
enter has been refused, the owner or lessee seeking to make

such improvements or repairs may commence a special N

proceeding for a license so to-enter ... Such license shall

be granted by the court 1n an approprlate case upon such .

- termg as justice requires. : B R

“McMullan cross-moved for dismissal of the RPAPL proceeding
and the imposition of sanctions and costs against HRH/155.
McMullan opposed the petition on grounds of collateral estoppel
and argued for imposition of sanctions on the grounds that the
commencement of the proceeding was frivolous and in violation of
22 NYCRR 130-1.1(c) (1) and (3).

McMullan pointed out that in papers before this Court,
HRH/155 had stated they would file for a temporary license after

the preliminary injunction was lifted. He further described the

filing of the special proceeding as “seek[ing] the interim relief




denied to them by [this Court].”

In June 2007 Supreme Court denied the motion for the RPAPL
881 temporary license as against McMullan as academic because he
was no longer the lessee at the subject premises, denied
McMullan’s request for imposition of sanctions and costs, and
discontinued the action as against the 153 owner on the
stipulation of the parties.

On éppeal, McMullan argues that the court abused its
discretion in denying his cross motion for sanctions. McMullan
argues that the motion court failed to determine whether
HRH/155's conduct was frivolous and failed to determine whether
an award of costs would have been appropriate.

\:l:HRH/lSS contend}that the!éoﬁfpwaidpnoﬁ abuse its discretion,.:
'tﬁé;4th;£e was no fri&oléﬁévppﬁdﬁéﬁ'sipcé~bﬁe~determination as-to
the preliminary injunction was not binding in the context of the
RPAPL special proceeding, and that the license is for prospective
access ahd cannot be based on allegations as to prior conduct.

For the reasons set forth below, this Court finds the motion
court abused its discretion by failing to adjudicate the issue of
frivolous conduct, which, to the extent outlined below, we find
sanctionable since HRH/155's conduct was both meritless and
evidently undertaken to harass McMullan and Carden. Thus, we
award costs to respondent McMullan, and financial sanctions are

imposed on HRH/155 up to the maximum amount permissible by law.




Pursuant to 22 NYCRR 130-1.1{(a), a court “in its discretion,
may award to any party or attorney in any civil action or
proceeding before the court...costs in the form of reimbursement
for actual expenses reasonably incurred and reasonable attorney's
fees, resulting from frivolous conduct”, and, in “addition to or
in lieu of awarding costs, the court, in its discretion may
impose financial sanctions upon any party or attorney in a civil
action or proceeding who engages in frivolous conduct as defined
in this Part” (see also Engel v CBS, Inc., 93 Ny2d 195, 203
[1999]; Tag 380, LLC v Ronson, 51 AD3d 471 [2008]; Costantini v
Costantini, 44 AD3d 509 [2007]; Intercontinental Bank Ltd. v
Micale & Rivera, 300 AD2d 207, 208 [2002}) .

" Frivolous conduct occurs when, as defined in subdivision (c)
of 22 NYCRR 130-1.1:

“(1) it is completely without merit in law and cannot be
supported by a reasonable argument for an extension,
modification or reversal of existing law; (2) it is
undertaken primarily to delay or prolong the resolution of
the litigation, or to harass or maliciously injure another;
or (3) it asserts material factual statements that are
false" (see e.g. Intercontinental Bank Ltd., 300 AD2d at 208
[the making of “false assertions of material facts” was
frivolous]; Nachbaur v American Tr. Ins. Co., 300 AD2d 74,
75 [2002]), 1v dismissed, 99 NY2d 576 [2003], cert denied 538
US 987 [2003] [the bringing of “repetitive and meritless
motions” constituted frivolous conduct]; Premier Capital v
Damon Realty Corp., 299 AD2d 158 [2002]).

In this case, we find that the petition as commenced was

totally without merit in the law. On the contrary, it was

conduct entirely in keeping with HRH/155's cavalier attitude




demonstrated by their literal trampling of respondents’ property
and figurative trampling of respondents’ property rights.
Throughout the proceedings, HRH/155's obstinately argued that
they were “entitled” to a license of access pursuant to RPAPL 881
and that it was their statutory right to be granted such a
license. 1In fact, the right is the right to seek a license under
certain circumstances. Nevertheless, relying on this erroneous
interpretation of the law, HRH/155's attitude continued unabated.

As of July 13, 2006, the day they filed their petition,
HRH/155's case was squarely before this Court; there was an
expedited appeal pending on the preliminary injunction, and
HRH/155 had been unequivocally denied the relief of vacating the
‘preliminary injunction pending appeal by a full bench of this
“Court.

HRH/155 pressed forward regardless. In a move that was as
inexplicable as it was ill-conceived, they filed their petition
in Supreme Court by order to show cause, requesting a temporary
license pursuant to RPAPL 881 to gain access to the 153 property
as well as seeking the vacatur of the preliminary injunction.
Counsel requested a court-ordered temporary licence for a period
not to exceed 30 days to complete the project. Counsel suggested
that during the license period, HRH/155 would provide a third-
party security guard to prevent worker misbehavior and would pay

a portion of McMullan’s rent. Finally, counsel for HRH/155




stated that, for the purposes of the special proceeding, the
court “can assume, as true, that McMullan has a possessory right
to the garden/courtyard area.”

HRH/155 repeated their erroneous assertion that because
their improvements could not be accomplished without access, and
permission was denied this “creates a statutory right to the
license on such terms that are just.”

The petition further stated that “[c]urrently pending before
the Appellate Division is a motion to vacate the appeal” (sic).
Meanwhile, an affidavit of counsel reflected that “[HRH/15%5] have
appealed such decision” (of granting a preliminary injunction) of
the court and have made an “expedited motion to wvacate the
»preliminary injunction pending appeal.” There was no mention. -
anywhere that the expedited motion had been denied.

"Arguably, the petition appears to have been drafted on July
11, 2006, two days prior to the full bench decision on the
motion; it is also possible that HRH/155 filed the petition
before noon of publication day, thus without being aware of the
decision on the motion. Indeed at one point, HRH/155 explained
that in filing the petition, they were endeavoring to accomplish
both license and vacatur as ‘“expeditiously as practicable.” In
other papers, they described it as a move to “avoid loss of time
in the event of a vacatur of the preliminary injunction.” This

of course does not explain why they did not withdraw the petition

10




upon being served with the decision and order of this Court
specifically denying the relief, or why they maintained the
action even after this Court affirmed the motion court’s
preliminary injunction on appeal.

Further, the record does not reflect that counsel informed
the court of these developments. Indeed, that places counsel in
direct contravention of 22 NYCRR 130-1.1-af{a), which states that
an attorney certifies to the accuracy of the contents of
litigation papers by signing them. The papers are considered
frivolous if they assert material factual statements that are
false (see 22 NYCRR § 130-1.1[c][3]). Furthermore, frivolous
conduct is continued when its lack of factual basis becomes
apparent (see 22 NYCRR § 130-1.1[c]l; see also Connors,
Supplementary Practice Commentaries, McKinney’s Cons Laws of NY;,
Book 29, Code of Profesgional Responsibility DR 4-101 [22 NYCRR
1200.19]). Hence, counsel had an ongoing obligation to alert the
court to material changes in the factual position stated
initially. 1In other wordsg, counsel had the obligation to inform
the court that an interim application for vacatur of the
injunction pending appeal was no longer pending, but had been
determined against the client, and after March 2007, had the
obligation to inform the court of this Court’s affirmance.

It is not necessary to consider HRH/155's argument that

collateral estoppel does not apply because a preliminary

11




injunction is not determined on the merits, or is not a final
adjudication. Nor is there any merit to HRH/155's sly
interjection, in parentheses, in their brief that “an interim
order is always subject to review.” Standing alone, such
pronouncement may have some merit but not in this case where the
interim order is made by an appellate court and the review is
being thrust upon a lower court. Nor can HRH/155 argue, with any
legal support or authority, that a license pursuant to RPAPL 881
is granted on different grounds from a preliminary injunction
because a license grants prospective access while a preliminary
injunction forbids access for prior conduct.

The simple fact is that this Court’s determination to deny
‘relief on July 13, 2006 was effectively an order of the Court to
- HRH/155 to:stay out of the 153 back yard, while the special -
proceeding filed on the same day was a request to a different,
and lower, court for a license that would allow defendants
immediate access to the 153 back yard. Thus, any grant of the
temporary license necessitated, as HRH/155 had conceded, a
vacatur of the preliminary injunction.

RPAPL 881 states that a temporary license may be granted for
access to an adjoining property where permission of the adjoining
owner or lessee has been refused. The statute then contemplates
court intervention in a dispute between adjoining property

owners, not intervention by a lower court to override an

12




appellate court’s prohibition of access. As respondent asserted,
this was the equivalent of a “supplemental appellate process”
seeking the necessary vacatur of the injunction, as well as the
subsequent granting of the license.

It is beyond comprehension how HRH/155 believed they could
gain the relief they were seeking from a lower court. In March
2007, this Court upheld the motion court’s characterization of
HRH/155's conduct as a “cavalier attitude” towards plaintiffs’
property rights. It further declined to convert the appeal into
an RPAPL special proceeding, and specifically decried HRH/155's
argument of entitlement to the license as “risible” (38 AD3d at
207) . The Court emphasized that HRH/155:

“utterly failed to justify their entry onto the backyard of -

the subject premises in connection with their construction

work on the adjacent property; and repeated interference .

with plaintiffs’ use and enjoyment of the premises by, inter

alia, leaving thereon construction materialg and debris,
removing fences, obstructing an exit from plaintiffs’
apartment and bolting closed the fire exit, for which they
were issued a violation by the Department of Buildings, and
causing damage to plaintiffs’ apartment itself as well as

the backyard” (38 AD3d at 206).

The Court admonished HRH/155 for their “cavalier attitude and
disregard of plaintiffs’ rights” and noted that HRH/155's claim
that “McMullan’s lease does not include the backyard garden area
borders on the frivolous” (id.). Finally, the Court held:
“Defendants’ argument raised for the first
time on appeal, that plaintiffs’ motion for a
preliminary injunction should have been

denied because of defendants’ right to bring
a special proceeding under RPAPL 881 for the

13




issuance of a license to enter adjoining
property, can only be construed as a request
to convert the motion for an injunction into
an RPAPL 881 proceeding. This we decline to
do. In any event, defendants’ utter failure
to show facts making the entry necessary
would require denial of any such RPAPL
application. Moreover, a license may be
granted pursuant to RPAPL 881 ‘in an
appropriate case upon such terms as justice
requires.’ Defendants’ assertion on this
appeal that they are ‘entitle[d]’ to a
license under RPAPL ig risible” (id. at 207
[citations omitted]) .

At the very least, HRH/155's persistence in continuing an

action that was legally futile from the beginning, but became

particularly so after this Court’s affirmance of the preliminary

injunction in March 2007, must be construed simply as an action

contlnued for the sole purpose of hara331ng the plalntlff

THIS CONSTITUTES THE DECISION AND ORDER

OF THE SUPREME COURT, APPELLATE DIVISION,  FIRST DEPARTMENT.

ENTERED:
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Gonzalez, P.J., Mazzarellil, Friedman, Catterson, Renwick, JJ.

5273 In re James Smith, et al., Index 400163/08
Petitioners-Respondents, ‘

-against-

Shaun Donovan, as Commissioner of

the Department of Housing

Preservation and Development,
Respondent-Appellant.

Michael A. Cardozo, Corporation Counsel, New York (John Hogrogian
of counsel), for appellant.

Steven Banks, The Legal Aid Society, New York (Ellen B. Davidson
of counsel), for respondents.

Order and judgment (one paper), Supreme Court, New York
County (Paul G. Feinman, J.), entered May 6, 2008, which granted
annérticle 78 petition té anﬁui/respondent bepartment of~Housing
Preservation and Develépméht'é‘(HPD) denialuéf relocation -
assistance to petitioners, directed HPD to provide petitioners
with any relocation services it would ordinarily provide to a
relocatee asg defined in 28 RCNY 18-01(a), and declared that
tenants in buildings subject to orders to vacate are entitled to
relocation services from HPD pursuant to Administrative Code qﬁ
City of NY § 26-301 whether or not the dwelling units that are
subject to the vacate orders are lawful, unanimously affirmed,
without costs.

The 12 petitioners occupied shared rooms in a two-story

multiple dwelling located in the Bronx. The building contains

15




apartments on the first and second floors, each of which has four
bedrooms, a kitchen, bathroom, and living room. In addition, the
basement was converted into an apartment with two rooms, a
kitchen, and a bathroom.

Petitioners moved into the building at various times between
April 2007 and December 2007. They were told that the building
was operated under the name “AJ Family House” as a “three-quarter
house,” which had a drug and alcohol-free environment and imposed
an 11 p.m. curfew. It is uncontested that all of petitioners
paid rent and entered into their rental agreements with a woman
who allegedly leased the building from the owners. Petitioners
all believed that the facility was a legal residence.

- All the petitioners;'savé ohe,;stayed in rooms on the first
and second floors which were~fﬁrniéhed with bunk beds that could
sleep four to six men; the kitcheh and bath facilities were
shared by 11 to 16 men. Petitioners state that the house was
drug and alcochol free, and that the roommates cooked together,
shared responsibility for cleaning, studied Bible, and watched
videos. They received their state and federal benefits there,
kept personal possessions there, and received mail there.

In December 2007, the leaseholder commenced a proceeding
against the owners in the Housing Part of the New York City Civil
Court in Bronx County. Subsequently, an HPD inspector was sent

to inspect the building. On December 26, 2007, the HPD inspector
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found six class B violations, including illegal conversion to a
multiple dwelling, and directed that the premises be restored to
lawful occupancy.

On January 3, 2008, HPD issued a vacate order to the owners,
lessees and occupants of the building. The vacate oxder charged
that the dwelling had conditions rendering it dangerous to life
and unfit for human habitation, including an illegal apartment
created in the basement and illegal rooming units and/or single
room occupancies on the first and second floors. HPD directed
the owner to provide an adequate supply of heat, seal up
accessible openings in the cellar apartment, and to legalize the
conversion from a private dwelling to multiple dwelling use, if
legally feasible, or else restore to lawful occupancy. HPD also
~directed a fire watch for therentire building.

On January 17, 2008 petitioners-cbntacted HPD and requested
that it provide them with relocation assistance pursuant to
Administrative Code § 26-301(1). The statute provides that the
Commissioner of HPD has a duty to provide relocation services to
certain tenants. It further provides:

"1. The commissioner of housing preservation and
development shall have the power and it shall be his or

her duty:

"(a) To provide and maintain tenant relocation
services:

"(v) for tenants of any privately owned building

where the displacement of such tenants results from the
enforcement of any law, regulation, order or

17




requirement pertaining to the maintenance or operation

of such building or the health, safety and welfare of

its occupants." (Administrative Code § 26-

301[1] [a] [v]) .

Rules pfomulgated by HPD define "relocatee" as: "[A]ln individual

deprived of a permanent residence rented by him/her or them
in the City of New York as a direct result of the enforcement of
a Vacate Order" (28 RCNY 18-01[al).

On January 23, 2008, after HPD refused the request on the
ground that petitioners’ occupancy was “illegal,” petitioners
commenced this a;ticle 78 proceeding by order to show cause.
Petitioners sought a judgment (1) granting a writ of mandamus,
pursuant to CPLR 7801, directing HPD to provide relocation
assistance, and (2) declaring that tenants in privately owned
’buildiﬁgs subjecﬁ to a vécate order are enfitled to relocatioﬁv
services, pursﬁant to Adminiéfr%ﬁi?e‘Coéé§”26~301, regardless of .
whéther the dwelling units subject to tﬁe vacate order are
lawful.

By decigion, order and judgment dated April 30, 2008,
Supreme Court granted the petition and annulled HPD’s decision to
deny relocation assistance to petitioners. The court remitted
the matter to HPD with directions “forthwith to provide
[pletitioners with any and all services and assistance it would
ordinarily afford a relocatee as defined in section 18-01(a) of

the Rules of the City of New York.” The court declared that

“tenants in buildings subject to orders to vacate are entitled to
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relocation services by the Respondent [HPD], pursuant to section
26-301 of the Administrative Code, whether or not the dwelling
units which are subject to the order of vacate are lawful.”

On appeal, HPD argues that Administrative Code § 26-301(1)
only requires HPD to offer temporary relocation services “to an
individual occupying a lawfully configured dwelling unit as
his/her permanent residence,” and that “illegal and hazardously
configured dwelling units in violation of the Building Code and
Multiple Dwelling Law cannot create a true and actual tenancy.”
In support of its argument, respondent relies on the affidavit of
Associate Commissioner for Enforcement Services, who asserts,
inter alia, that the term “tenant," as used in the Administrative
Code, ;cohnotes a person’residing iﬁ'a léﬁfﬁlly configured
dweiiiné unit occupied as hié/hef pefﬁahen£‘résidence with the
conséﬁt df‘the owner.” Based én that ébnnofation, the
commissioner argues that it is “HPD'’s policy to provide
relocation services only to individuals vacated from lawfully
configured residential units otherwise rendered inhabitable [sic]
and/or unsafe due to fire, flood, structural problem or other”
disaster.”

Petitioners assert that Supreme Court correctly determined
that they meet the unambiguous requirements of the Administrative
Code for receipt of relocation assistance in that they paid

monthly rent to reside in a privately-owned building and are
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being displaced as a result of a vacate oxder. Moreover,
petitioners maintain that the broad language of section 26-301 in
no way limits the definition of “tenants” entitled to relocation
assistance to persons who live in lawfully configured residences.
They further assert that respondent’s interpretation of
Administrative Code § 26-301(1) ignores the legislative intent
behind the statute, which is to provide relocation assistance to
tenants who lose their housing through no fault of their own.

For the reasons set forth below, we find that Supreme Court
properly concluded that tenants in buildings subject to orders to
vacate are entitled to relocation services by HPD, pursuant to
Administrative Code § 26-301(1),’regardless of whether the
dwelling units which are subject to ‘the wvacate orders are lawful.

The ~fundamental rule of sﬁatufory'intérpretation is that a-
court “should attempt to effectuate the intent of the
Legislature” (Majewski v Broadalbin-Perth Cent. School Dist., 91
Ny2d 577, 583 [1998] [internal guotation marks and citation
omitted]). Since “the clearest indicator of legislative intent
is the statutory text, the starting point in any case of
interpretation must always be the language itself, giving effect
to the plain meaning thereof” (id.). Further, “it is a well-
established rule that resort must be had to the natural
signification of the words employed, and if they have a definite

meaning, which involves no absurdity or contradiction, there is
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no room for construction and courts have no right to add to or
take away from that meaning” (id.) [internal quotation marks and
citation omitted]. ™' [N]lew language cannot be imported into a
statute to give it a meaning not otherwise found therein’”
(Matter of Chemical Specialties Mfrs. Assn. v. Jorling, 85 Ny2d
382, 394 [1995], guoting McKinney’s, Cons Laws of NY, Book 1,
Statutes § 94, at 190).

It is well settled that an agency’s interpretation of a
statute that 1t is charged with administering is entitled to
deference if it is not irrational or unreasonable (Seittelman v
Sabol, 91 NY2d 618, 625 [1998]; Matter of Howard v Wyman, 28 NY2d
434, 438 [1971]). However, where “the question is one of pure
statutory reading and analysis, dependent only on accurate
‘apprehension of legislative intent, there is little basis to rely
 on any special competence or expertise of the administrative
agency”'(Kurcsics v Merchants Mut. Ins. Co., 49 NY2d 451, 459
[1980]). ™“In such a case, courts are ‘free to ascertain the
proper interpretation from the statutory language and legislative
intent’” (Seittelman, 91 NY2d at 625, quoting Matter of Grubexn
[New York City Dept. of Personnel-Sweeney], 89 NY2d 225, 231-232
[1996]) .

Applying these rules, we find that HPD’s interpretation of
Administrative Code § 26-301(1) is contrary to the plain meaning

of the statute. Section 26-301 reguires HPD to provide
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relocation services to any tenant displaced as the result of
*enforcement of any law, regulation, order or requirement
pertaining to the maintenance or operation of such building or
the health, safety and welfare of its occupants” (emphasis
added). HPD's interpretation creates a broad exception to the
applicability of the statute, by excluding all persons displaced
as a result of vacate orders that enforce the law requiring an
owner to obtain a certificate of occupancy for conversion of a
private dwelling to multiple dwelling use (Multiple Dwelling Law
§ 301; § 302). HPD asserts that its policy is also to limit
relocation assistance to situations in which a vacate order is
issued following gome “disaster,” such as flood or fire, which
further limits the plain Jlanguage of the statute. However, an
administrative policy that “graft[s]” onto the statute an '
addendum that excludes only certain tenants and vacate orders
vicolates the plain meaning doctrine (see Matter of Raritan Dev.
Corp. v Silva, 91 NY2d 98, 104-105, 107 [1997] [declining to
enforce agency’s interpretation which grafted exception onto
zoning resolutionl]) .

Furthermore, in Matter of Cupidon v Donovan (8 Misc 3d
1024 [A], 2005 NY Slip Op 51263 [u] [2005]), HPD argued, as it does
here, that the petitioner could not be deemed a permanent
resident under Administrative Code § 26-301(1) and section 18-01

of the Rules of the City of New York because he would be subject
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to vacatur at any time because his occupancy of the unit violated
the law.' The Cupidon court flatly rejected HPD’s interpretation
as negating the plain language of the statute and regulation as
well as the clear intent to provide location assistance to
tenants who lose their housing through no fault of their own (id.
at 2, citing Matter of Goodwin v Gleidman, 119 Misc 2d 538, 549
[1983]).

Moreover, we reject HPD’s argument that it is not creating
an exception, but is simply interpreting the term “tenant,” which
it asserts cannot include persons who rent space in an illegal
multiple dwelling. HPD repeatedly states, without citation of
any legal authority, that a legal tenancy cannot be created in an
iliegal multiple dwelling because occupancy of an apartment
“lacking a valid certificate of occupancy is prohibited (Multiple
Dwelling Law § 301), and the landlord cannot recbver rent for
occupancy of such unit (Multiple Dwelling Law § 302[1] [b]).

To the extent the term “tenant” is ambiguous, courts may
look to statutory definitions as an aid to interpretation and

should interpret (see Jericho Water Dist. v One Call Users

'As a general matter, it is presumed “that the government
will abide by court rulings in future cases involving similarly
situated petitioners, under principles of stare decisis” (Jamie
B. v Hernandez, 274 AD2d 335, 336 [2000]). Here, HPD baldly
asserted in its verified answer that it was “not bound” by the
unappealed ruling in Cupidon and on appeal, it makes no effort to
distinguish the case despite the fact that it is directly on
point.
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Council, Inc. 10 NY3d 385, 390-391 [2008] [referring to
definitions of “municipality” in different statutes to aid
interpretation] ), and consider any well-defined technical or
common-law meaning (McKinney'’s Cons Laws of NY, Book 1, Statutes
§ 233). Administrative Code § 26-301(1) does not define
“tenant,” but definitions in the City Rent Control Law and in the
State Real Property Law do not make the issuance of a certificate
of occupancy a prerequisite to the creation of a tenancy (see
Admin. Code 26-403[m] [tenant is a “tenant, subtenant, lessee,
sublessee, or other person entitled to the possession or to the
use or occupancy of any housing accommodation”]; RPAPL 711
[“tenant” includes “an occupant of one or more rooms in a rooming
house .:.”]). Petitioners are tenants under these definitions

- since they paid rent and were entitled to possess or use rooms in
the housing accommodation.

Further, HPD’s argument that a person cannot be a “tenant”
of an apartment that is not in compliance with Multiple Dwelling
Law sections 301 and 302 is unsupported by case law. In Sima
Realty v Philips (282 AD2d 394 ([2001]), we rejected a similar
argument by a landlord seeking to rely on the absence of a
certificate of occupancy to eject a tenant. In determining that
there was no merit to the landlord’s contention that the
occupants should be ejected because the premises did not have a

residential certificate of occupancy we stated:
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“[the multiple occupancy] law was enacted to protect
tenants of multiple dwellings against unsafe living
conditions, not to provide a wvehicle for landlords to
evict tenants on the ground that premises are unsafe”
(id. at 395; see also Zane v Kellner, 240 AD2d 208
[1997]).

Similarly, we f£ind that HPD cannot rely solely on the fact that
petitioners lived in a dwelling unit that was not in compliance
with the Multiple Dwelling Law as a vehicle to deny them
relocation services.

To the extent HPD argues on appeal a different or
alternative rationale for denying relocation services, we are
constrained to review only the grounds it invoked in denying
petitioners’ request for such services (see Matter of Trump-
Equitable Fifth Ave. Co. v Gliedman, 57 NY2d 588, 593 [1982]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE' SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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Gonzalez, P.J., Mazzarelli, Friedman, Catterson, Renwick, JJ.

5281N In re petition of Construction Index 402801/06
and Reformation of Matthews 402800/06

Trust No. 1, etc., 402802/06

- - - - - 402799/06

William Morrison Matthews, et al.,
Petitioners-Respondents,

-against-

Cadwalader, Wickersham & Taft, LLP,
Regpondent-Appellant,

Bank of New York,
Respondent.
In re petition for appointment of
Paul W. Mourning, as successor
trustee of Matthews Trust No. 1, etc.,
Paul W. Mourning,
Petitioner-Appellant,

-against-

~ William Morrisoﬁ‘Matthews,~et al.y
Regpondents-Respondents.

Dewey Pegno & Kramarsky LLP, New York (Thomas E. L. Dewey of
counsel), for appellants.

Katten Muchin Rosenman LLP, New York (Neil V. Carbone of
counsel), for William Morrison Matthews, respondent.

Milbank, Tweed, Hadley & McCloy LLP, New York (David R. Gelfand
of counsel), for G. F. Robert Hanke, respondent. )

Sidley Austin LLP, New York (Isaac S. Greaney of counsel), for
William T. Seed, respondent.

Order, Surrogate’s Court, New York County (Renee R. Roth,

S.), entered June 25, 2008, which denied petitioner Mourning’s

motion for summary judgment to compel respondent Bank of New York
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to appoint him as individual trustee for the subject trusts, and
which granted the motions of petitioner beneficiaries of the
trust to dismiss Mourning’s petition, unanimously reversed, on
the law, the dismissal motionsg denied, and the petition
reinstated and granted.

This is an appeal from the Surrogate’s denial of petitioner
Mourning’s motion to compel the appointment of a member of the
Cadwalader Wickersham & Taft law firm (Cadwalader) as the
individual trustee of certain trusts. There are four trusts at
issue. Three were established for the benefit of the grantor’s
two sons in 1957, and one for her nephew in 1964. These are
inter vivos trusts, continuing until the beneficiaries pass away,
and are irrevocable. At the time the trusts were created, the
sons were 19 and 8 years old respectively,-and at the time the
nephew’s trust was creatéd; he was 33 years old.

The corporate trustee of all four trusts from the time of
their creation to the present is the Bank of New York (BNY). The
initial individual trustee of two of the trusts was Robert E.
Lee, a member of the Cadwalader law firm; the initial individqal
trustee of a third trust was Andrew Oliver, who was not
associated with Cadwalader. When Oliver resigned in 1961, Lee
was appointed successor trustee in accordance with a provision
(article Tenth) of that trust specifically naming him and

Cadwalader. The individual trustee of the fourth trust, created

27




in 1964, after Lee’s death, was William Moss, a Cadwalader
partner who was also appointed trustee of the other three trusts
upon Lee’s death in 1963 in accordance with article Tenth of the
trust instruments.

Bach of the four trusts included a substantially identical
article Tenth providing that, in the event of death or
resignation of an individual trustee, BNY was to direct the
appointment of a successor trustee. Such successor trustee was
to be a member of the Cadwalader law firm and designated by the
law firm “as most familiar with the affairs of the Grantor.”
Under the instruments, in the event of a dispute between the
trustees, the decision of the individual trustee would control.

The grantor died in 1979. William ‘Moss continued to sexrve
as trustee until his death in 2005: “At that time, Cadwalader:
again proposed a member of thé firm as successdr trustee, Paul
Mourning. However, because of objections by the beneficiaries,
corporate trustee BNY refused to appoint Mourning.

Mourning then commenced a proceeding in Supreme Court,
Dutchess County, seeking to compel his appointment. The
beneficiaries commenced a proceeding in New York County
Surrogate’s Court seeking to block the appointment. Eventually,
the actions were consolidated before the Surrogate in New York
County.

The Surrogate found that the plain language of article Tenth
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conditioned Cadwalader’s power to designate a trustee on its
continuing to perform other, unspecified legal work for the
grantor. Because the firm had not done so for decades, the
Surrogate determined that Cadwalader had no right to name the
successor trustee. The Surrogate denied Mourning’s motion for
summary judgment and granted the beneficiaries’ motions to
dismiss.

For the reasons set forth below, we disagree, and reverse.
It is well established that, unless ambiguous, the plain language
of the trust document must be given full force and effect (see
Matter of Chase Manhattan Bank, 6 NY3d 456 [2006] [“‘trust
instrument is to be construed as written and the settlor’s
intention determined solely from the unambiguous language of the
“instrument itself’”] [internal quotation marks and citation
‘omitted]). Article Tenth of the trust instruments provides in
relevant portion:

“If at any time and from timé to time due to death,

resignation or other cause there shall be only one Trustee

acting hereunder, such sole acting Trustee is directed to

appoint such member of the firm of Cadwalader, Wickersham &

Taft (or any successor firm) as may be designated by said

firm as most familiar with the affairs of the Grantor,

successor Trustee by an instrument in writing . . .”

The Surrogate interpreted article Tenth to require that any
member of Cadwalader designated as trustee must be “familiar”

with the grantor’s personal affairs, and that this, in turn,

meant that the person had to be familiar with more than just the
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trust instruments. From this the Surrogate then reasoned that
familiarity with personal affairs could only be achieved if the
grantor remained a client of Cadwalader’s, and in this way
“grantor was at least able to make sure that any such authority
[the power of appointment] could be wielded only by those who
retained her confidence over time.”

The Surrogate concluded that the grantor “was apparently
determined that (to the extent practicable) Cadwalader’s
considerable power to influence the administration of the trusts
would not outlast her confidence in the firm.” Given the
Surrogate’s finding that in the mid-1970s, the grantor took her
legal business to another law firm in the city (Sullivan and
Cromwell) and that neither Cadwalader nor Moss ‘had any further
dealings in her personal matters, -the Surrogate ruled against-
petitioners Mourning and Cadwalader.

We find that in so construing article Tenth, the Surrogate
impermissibly excised a word from the clause (see Matter of
Buechner, 226 NY 440, 443 [1919] [error to excise word “living”
from clause in will describing class of heirs]). As Mourning
correctly asserts, the Surrogate excised the word "most” out of
article Tenth. This necessarily resulted in a tortuous
interpretation of what is, essentially, clear language. The
requirements for appointing a successor trustee according to the

plain language of the provisions are 1) that the trustee isg a
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member of the Cadwalader law firm and 2) the Cadwalader member
appointed will be the one most familiar with the grantor’s
affairs as compared to other members of the firm. This provision
makes plain that the group from which a successor trustee is to
be picked is the membership of Cadwalader. The criteria for
choosing which member is the one who has the most familiarity
with the grantor’s affairs.

On appeal, the beneficiaries argue that the purpose of the
trusts supports their reading that “affairs” cannot include the
trusts, but must exclude them and refer only to other matters.
Specifically, they point to the Surrogate’s finding that the
grantor must have wanted Cadwalader to have the power to appoint
only so long as the firm held her confidence:-generally. The
probllem with this argument is that  the document simply does not:
say this.

The Surrogate may have been correct that the term “affairs
of the [g]lrantor” is broader than the instant trusts. However,
as Mourning notes, the phrase may not be fairly read to exclude
the trusts (see e.g. Teets v United States, 29 Fed. Cl. 697, 710
[1993] [using term “affairs” to include certain trusts]). The
grantor invested a considerable sum {(now worth some $250 million)
in the trusts, dictated their terms, chose the trustees and the
beneficiaries. Under the plain meaning of the words, the trusts

must be included in her “affairs.”
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In any event, as Mourning correctly counters, the “purpose”
of the trust cuts the other way. Given the young age of the
beneficiaries at the time of the creation of the trusts, the
grantor must have known that she would almost certainly pre-
decease them, and the expiration of the trusts. As such, the
grantor foresaw that a time would come when she had no affairs
other than the trusts. Her goal then, was to ensure that a
member of the firm she had chosen to designate the trustees would
have an incentive to remain familiar with the trusts, and thus
serve as a competent trustee even after her death.

Moreover, there is little merit in the beneficiaries’
argument that the reference to “any successor firm” indicates an
intention by the grantor that there might at®some point be a firm -
other than Cadwalader who would act to-appoint the trustee. A
reading more consistent with the remainder of the language of
article Tenth is that the phrase “any successor firm” refers to
the possibility that, if Cadwalader were to merge, or reorganize,
the appointment power would travel with Cadwalader to the
successor. Had the grantor wanted the appointment power to
follow her to any law firm she subsequently retained to manage
all her legal affairs, she could easily have included this in
article Tenth.

Petitioner Mourning further correctly argues that the

Surrogate’s interpretation of article Tenth places an
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impermissible condition precedent on Cadwalader’s appointment
power. Such conditions cannot be found or gratuitously implied
(see Stratis v Doyle, 176 AD2d 1096, 1098 [1991] [“(c)onditions
subsequent are disfavored and are not found to exist unless the
intention to create them is clearly expressed”]; Lui v Park Ridge
at Terryville Assn., 196 AD2d 579, 582 [1993] [“the law does not
favor a construction which creates a condition precedent”]).
Certainly there was no clear expression in the trust documents
that Cadwalader’s power to appoint is predicated on its continued
representation of the grantor in other matters. On the contrary,
the sole condition could not be more clearly expressed: that only
the member of Cadwalader “most familiar” with the grantor’s
affairs be named.

" Finally, we find that beneficiaries’ argument that article
Tenth violates public policy is without merit. Beneficiaries’
reliance on Matter of éutnam (257 NY 146 [1931] [an attorney who
receives a bequest in a will he drafts must make an affirmative
showing that there was no undue influence on his part]), and on
Matter of Weinstock (40 NY2d 1 [1976]), is misplaced.

Mourning correctly contends that Weinstock expressly exempts
attorney trustees from the rule in Putnam, and places no burden
on an attorney trustee who drafted the instrument to justify his
appointment. In Weinstock, an attorney retéined to draft a will

persuaded the testator to name him and hisg son as executors, thus
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allowing each to collect the statutory fee. The Surrogate
concluded that the two had perpetrated a constructive fraud on
the testator. 1In affirming, the Court of Appeals was careful to

distinguish this situation from that of an attorney/beneficiary:

“In reaching the conclusion we do in this instance, we
do not wish to be understood as implying that when a
testator selects the attorney who draws his will as his
executor any presumption or inference of impropriety
arises from the circumstance that such attorney is
otherwise a stranger. That fact alone does not give
rise to any obligation on the part of the attorney to
come forward with an explanation... [I]t is only where,
as here, the evidence warrants an affirmative finding
of impropriety and overreaching, predicated on more
than the fact of appointment, that courts would be
warranted in interfering with the testator's manifested
intention and excluding the attorney as executor.
(Matter of Weinstock, 40 NY2d 1, 7 [emphasis added]).

Ag such, the burden of showing some impropriety or
overreaching is on beneficiaries, and they do not even attempt to

meet that burden.

Hence, the Surrogate erred in criticizing the provision as
allowing the firm “a self-perpetuating hold on a trusteeship (and
likely concomitant expectation of substantial trustee’s
commissions and legal fees) presumably over the course of many
years ... If such were the result of the Provision drafted by
Cadwalader, it would raise the specter of overreaching by an

attorney.”
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Even 1if the extrinsic evidence that the grantor consulted or
retained new counsel was admissible, it would support her
expressed intention that the trustee appointment provisions were
to last beyond her lifetime. Indeed, at the time the grantor
retained new counsel in the mid-1970s she could have taken steps
to terminate the trusts and with them the Cadwalader trusteeships
had she decided that she no longer had confidence in the firm
regarding the trust instruments. EPTL 7.1.9(a) permits the
creator of an irrevocable trust to revoke or amend the whole or
any part “[ulpon the written consent ... of all the persons

beneficially interested in a trust.”

Nothing in the record reflects any intention of the grantor
to do so. Cadwalader’s trusteeship of the trust instruments
lTasted for 22 years during the grantor’s lifetime. During that
period, the grantor was undoubtedly aware of the financial impact
of its trusteeships. Further, there is no allegation or
assertion made that she asked Cadwalader to relinquish its
designation function nor any evidence that after retaining new
counsel the grantor made any effort to revoke or amend the trust

indentures or that she was dissatisfied in any way with the
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operation of article Tenth. Accordingly, there is no basis to

strike the unambiguous terms of the trust instruments.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 26

LE\;{/:‘; ﬁ
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Gonzalez, P.J., Nardelli, Catterson, Moskowitz, Renwick, JJ.

326 The People of the State of New York, Ind. 2631/06
Respondent,

-against-

Gilbert Rivera,

Defendant-Appellant.

Robert S. Dean, Center for Appellate Litigation, New York (Laura
Burde of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Melissa
Pennington of counsel), for respondent.

Judgment, Supreme Court, New York County (Charles J. Tejada,
J.), rendered February 20, 2007, convicting defendant, after a
jury trial, of criminal sale of a controlled substance in the
third degree, and sentencing him, as a second felony offender, to
a term of 6 years, unanimously modified, on the law, to the

extent of remanding for resentencing, and otherwise affirmed.

The court’s Sandoval ruling balanced the appropriate factors
and was a proper exercise of discretion (see People v Hayes, 97
NY2d 203 [2002]; People v Walker, 83 NY2d 455, 458-459 [1994];
bPeople v Pavao, 59 NyY2d 282, 292 [1983]). The court limited the
scope of permissible inquiry into defendant’s extensive record,

and the permitted inquiries were not unduly prejudicial.
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The People concede that at sentencing the court and counsel
were under the misimpression that defendant was a second felony
drug offender whose prior felony conviction was a violent felony,
a status requiring a minimum sentence of six years in this case,
whereas the predicate conviction at issue does not in fact
qualify as a violent felony. The People also concede that the
provision for postrelease supervision was defective under People
v Sparber (10 NY3d 457,[2008])' Accordingly, defendant is
entitled to be sentenced, within the court’s discretion, within
the range permitted for a second felony drug offender (see Penal
Law § 70.70([3]), and to have the postrelease supervision

component of his sentence pronounced orally.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION,. FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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Gonzalez, P.J., Nardelli, Catterson, Moskowitz, Renwick, JJ.

328 Boubacar Kante, Index 103037/06
Plaintiff-Appellant-Respondent,

-against-

Dramane Diarrassouba, et al.,

Defendants-Respondents-Appellants.

Grover & Fensterstock, P.C., New York (Simon B. Landsberg of
counsel), for appellant-respondent.

Baker, McEvoy, Morrissey & Moskovits, P.C., New York (Stacy R.
Seldin of counsel), for respondents-appellants.

Order, Supreme Court, New York County (Deborah A. Kaplan,
'J.), entered September 14, -2007, which denied defendants’ motion
for summary judgment dismissing the complaint on the ground that
plaintiff did not sustain a “serious injury” within the meaning
of Insurance Law § 5102 (d) and denied plaintiff’s cross motion
for partial summary judgment on the issues of liability and
“gserious injury” and to strike defendants’ affirmative defenses,
unanimously modified, on the law, defendants’ motion granted, and
otherwigse affirmed, without costs. The Clerk is directed to

enter judgment dismissing the complaint.

Defendants established prima facie that plaintiff did not

sustain a serious injury by submitting their experts’
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affirmations reporting normal ranges of motion in all tested
areas, specifying the objective tests they performed to arrive at
the measurements, and concluding that plaintiff’s alleged
injuries had resolved (see e.g. Ayala v Douglas, 57 AD3d 266
[2008]). Plaintiff’s submissions in oppogition to defendants’
motion and in support of his cross motion for summary judgment
were insufficient to raise an inference that he sustained a
serious injury. While his experts reported range-of-motion
limitations, specifying the objective tests they performed, their
examinations were not contemporaneous with the accident and their
findings are “too remote to raise an inference that the
limitation was caused by the accident” (Santos v Taveras, 55 AD3d

405 [2008]).

Defendants also established pfima facie that plaintiff did
not sustain a 90/180-day injury by submitting plaintiff’s
testimony that he returned to work within the first 90 days
following his accident (see e.g. Onishi v N & B Taxi, Inc., 51
AD3d 594 [2008]); plaintiff failed to submit competent medical
evidence to show that he was prevented from performing his usual
activities for not less than 90 of the first 180 days following
the accident (see e.g. Szabo v XYZ, Two Way Radio Taxi Assn., 267

AD2d 134, 135-136 [1999]).
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In light of this disposition, we do not reach the parties’

remaining contentions.
M-1049 - Kante v Diarrassouba, et al.,

Motion seeking leave for costs and expenses
and striking the cross appeal denied.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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329 In re Maria C.,

Petitioner-Respondent,

-agailnst-

Jorge R.,
Respondent -Appellant.

Nancy Botwinik, New York, for appellant.

Steven N. Feinman, White Plains, for respondent.

Order, Family Court, Bronx County (Juan M. Merchan, J.),
entered on or about May 5, 2008, which denied respondent'’s
objection to a Magistrate'’s order of support directing payment of
child support in the amount of $82 per week, plus a retroactive

lump sum payment of $3,199, unanimously affirmed, without costs.

Since respondent provided insufficient evidence to allow the
Support Magistrate to determine his gross income and its
application to various asgsserted medical conditionsg, the
Magistrate had no option but to base his determination of child
support on the child’s needs (Family Ct Act § 413[1] [k]), rather
than on respondent’s means (§ 413[1] [a]; see Matter of Denham v

Kaplan, 16 AD3d 685 [2005]).
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We have considered respondent’s other arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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330 The People of the State of New York, Ind. 1626/07
Regpondent,

-against-

Warren Scott, also known as Scott Warren,

Defendant-Appellant.

Robert S. Dean, Center for Appellate Litigation, New York (Carol
A. Zeldin of counsel), for appellant.

Robert T. Johnson, District Attorney, Bronx (Alexis Pimentel of
counsel), for respondent.

Judgment, Supreme Court, Bronx County (Barbara F. Newman,
J.), rendered February 26, 2008, convicting defendant, upon his
plea of guilty, of attempted burglary in the second degree, and
sentencing him, as a second felony offender, to a term of 3

yvears, unanimously affirmed.

The mandatory surcharge and fees were properly imposed (see

People v Guerrero, 12 NY3d 45 [2009]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16,
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334 Susan D. Fine Enterprises, LLC, Index 101160/08
Plaintiff-Respondent,

-against-

Norman Steele, et al.,

Defendants,

Vincent Polimeni,

Defendant -Appellant.

Stephan Garber, Garden City, for appellant.

Daniel A. Eigerman, New York, for respondent.

Order, Supreme Court, New York County (Joan A. Madden, J.),
entered October 9, 2008, which, insofar as appealed from in this
action to recover a real estate broker’s commission, denied
defendant-appellant’s cross motion for summary judgment
dismissing the complaint as against him, unanimously reversed, on
the law, without costs, and the cross motion granted. The Clexk

is directed to enter judgment accordingly.

Appellant made out a prima facie showing of entitlement to
judgment as a matter of law. He established that no triable
issue of fact exists as to whether he tortiously interfered with

plaintiff’s alleged agreement with codefendant Norman Steele to
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serve as the co-broker for the sale of the apartment at issue.

In any event, we note that the elements of torticus interference
with contract were not sufficiently pleaded in the complaint with
respect to appellant (see generally Lama Holding Co. v Smith
Barney, 88 NY2d 413, 424 {1996]). There was no allegation that
appellant intentionally procured the co-broker’s alleged breach

of the contract to pay a commission to plaintiff.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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335 The People of the State of New York, Ind. 5783/83

Respondent,

-against-

Hamilton Thompson,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Desiree Sheridan
of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Patricia
Curran of counsel), for respondent.

Order, Supreme Court, New York County (Carol Berkman, J.),
entered on or about May 2, 2005, which adjudicated defendant a
level three sex offender pursuant to the Sex Offender
Registration Act (Correction Law art 6-C), unanimously affirmed,

without costs.

The People met their burden of establishing, by clear and
convincing evidence, risk factors bearing sufficient total points
to support a level three sex offender adjudication. These risk
factors were properly established through reliable documentary
evidence (see e.g. People v Conway, 47 AD3d 492 [2008], 1lv denied
10 NY3d 708 [2008]). The court’s assegsment of points under the

acceptance of responsibility and conduct while confined factors
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was appropriate, since defendant’s purported acceptance of

responsibility or attempts to do so were not genuine, and since

he engaged in sexually inappropriate behavior while incarcerated.
We have considered and rejected defendant’s remaining

claims.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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337 Whitney Pulliam, et al., Index 116039/04
Plaintiffs-Appellants,

-against-

Deang Management of N.Y., Inc.,

Defendant -Respondent,

Patricia Correra,
Defendant.

Daniel J. Sweeney & Associliates, PLLC, White Plains (Brian M.
Hussey of counsel), for appellants.

Lester Schwab Katz & Dwyer, LLP, New York (Harry Steinberg of
counsel), for respondent. C

Order, Supreme Court, New York County (Rolando T. Acosta,
J.), entered October 31, 2007, which, in an action for personal
injuries, granted the motion of defendant Deans Management of
N.Y., Inc. for summary judgment dismissing the complaint as

against it, unanimously affirmed, without costs.

Defendant established its prima facie entitlement to summary
judgment by submitting evidence demonstrating that as an
out-of-possession owner with no contractual obligation to repair,

it is not liable for the injured plaintiff’s injury. In

opposition, plaintiffs failed to raise a triable issue of fact,
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as they did not allege or submit evidence that the defective
condition resulting in the accident constituted a specific
statutory safety violation (see Nieves v Burnside Assoc., AD3d
, 2009 NY Slip Op 1330 [1lst Dept 2009]; Vasqguez v The Rector, 40
AD3d 265, 266 [2007]; Velazquez v Tyler Graphics, 214 AD2d 489,

490 [1995]).

Nor may plaintiffs succeed on the claim that defendant is
liable based on its nondelegable duty to members of the general
public to keep their premises safe, where its premises are open
to the public (see e.g. Thomassen v J & K Diner, 152 AD2d 421,
424 [1989], appeal dismissed 76 NY2d 771 [1990]), since the
. injured plaintiff was injured in an area of the premises that was
not open to the general public (see Parsons v City of New York,

195 AD2d 282, 284 [1993]).

Plaintiffs’ claim that a triable issue exists with regard to
defendant’s lease obligations is unpreserved as it is raised for
the first time on appeal. Plaintiffs’ failure to raise this
issue when defendant moved for summary judgment precluded
defendant from including in its reply papers the documentary
evidence plaintiffs assert is missing (see 815 Park Ave. Owners v
Fireman’s Ins. Co. of Washington, D.C., 225 AD2d 350, 355 [199%96],

lv denied 88 NY2d 808 [1996]).
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We have considered plaintiffs’ remaining contentions and

find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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338 . The People of the State of New York, Ind. 3906/05
Respondent,

-agalnst-

Blaine Galloway,
Defendant -Appellant.

Steven Banks, The Legal Aid Society, New York (Svetlana M.
Kornfeind of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Sheryl Feldman
of counsel), for respondent.

Judgment, Supreme Court, New York County (Richard D.
Carruthers, J.), rendered June 13, 2006, as amended June 30,
2006, convicting defendant, after a jury trial, of rape in the
first degree (two counts), criminal sexual act in the first
degree and assault in the second degree, and sentencing him, as a
second violent felony offender, to an aggregate term of 18 years,

unanimously affirmed.

The court properly permitted the prosecutor to elicit
evidence that 10 months before the charged crimes defendant
punched the victim, his girlfriend, over a perceived infidelity.
The evidence constituted highly probative background information

that tended to explain the relationship between defendant and the
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victim (see People v Dorm, 12 NY3d 16 [2009]). This evidence
also placed the victim’s testimony in a believable context and
tended to refute defendant’s defense (see People v Steinberg, 170
AD2d 50, 72-74 [1991], affd 79 NY2d 673 [1992]). Defendant’s
remaining arguments concerning this evidence are unpreserved and
we decline to review them in the interest of justice. As an

alternative holding, we also reject them on the merits.

The court’s Sandoval ruling, permitting only limited inquiry
into defendant’s extensive record, balanced the appropriate
factors and was a proper exercise of discretion (see People Vv
Hayes, 97 NY2d 203 [2002]; People v Walker, 83 NY2d 455, 458-459

[1994]; People v Pavao, 59 Ny2d 282, 292 [1983]).

Defendant’s generalized objections did not preserve his .
challenges to the prosecuto?'s summation comments (see People v
Tevaha, 84 NY2d 879 {1994]), and we decline to review them in the
interest of justice. Asg an alternative holding, we also reject

them on the merits (see People v Overlee, 236 AD2d 133 [1997], 1v




denied 91 NY2d 976 [1998]; People v D’Alessandro, 184 AD2d 114,

118-119 [1992], I1v denied 81 NY2d 884 [1993]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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Gonzalez, P.J., Nardelli, Catterson, Moskowitz, Renwick, JJ.

340N Esther Rivera, Index 101164/03
Plaintiff,

-against-

The City of New York, et al.,

Defendants,

New York City Transit Authority,
Defendant-Appellant,

CAB Associates,
Defendant-Respondent.

Wallace D. Gossett, New York (Steve S. Efron of counsel), for.
appellant.

Lewis Scaria & Cote, LLC, White Plairns (Susan A. Scaria of
counsel), for respondent.

Order, Supreme Court, New York County (Donna M. Mills, J.),
entered December 21, 2007, which, to the extent appealed from as
limited by the brief, granted defendant CAB Associates’ motion to
compel defendant New York City Transit Authority (NYCTA) to
disclose documents and produce a witness for an examination

before trial, unanimously affirmed, without costs.

The motion court providently exercised its discretion in

ruling that the test boring project, its related documents, and
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the testimony of the NYCTA’'s project manager for the test boring
project was relevant to this action arising from plaintiff’s trip
and fall on the metal cap and plywood sheet which covered the
boring hole (see e.g. Daniels v City of New York, 291 AD2d 260
[2002]). The documents and testimony are relevant to resolving
questions as to what caused the accident and who installed the
plywoqd and metal cap that plaintiff allegedly tripped and fell
over on the project site. In this regard, the photographic
evidence cited by the NYCTA does not conclusively establish its
claim that its subcontractor, George Warren, Inc., was not

responsible for the installation.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2008
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Mazzarelli, J.P., Sweeny, Moskowitz, Renwick, JJ.

3650N Karen Meredith, etc., et al., Index 109405/02
Plaintiffs-Appellants,

-against-

The City of New York, et al.,
Defendants-Respondents.

Arnold E. DiJoseph, P.C., New York (Arnold E. DiJoseph, III of
counsel), for appellants.

Michael A. Cardozo, Corporation Counsel, New York (Elizabeth I.
Freedman of counsel), for The City of New York and Adler Massues,
respondents.

Sweetbaum & Sweetbaum, Lake Success (Marshall D. Sweetbaum of:
counsel), for Francisco Falcon, respondent.

Order, Supreme Court, New York County (Jacgueline W.
Silbermann, J.), entered January 24, 2007, which denied
plaintiffs’ motion to vacate the order of dismissal and restore
the action to the trial calendar, unanimously affirmed, without

costs.

We reject plaintiff’s challenge to the jurisdiction of the
5udicial hearing officer. While the record does not contain an
order of reference, plaintiffs actively participated in the
proceedings before him without objection (see Matter of Heather
J., 244 AD2d 762, 763 [19971).
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The hearing officer’s refusal to adjourn, after a jury had
been empaneled, to allow plaintiffs to seek an amendment of the
complaint or bill of particulars cannot serve as a basis for
plaintiffs’ refusal to proceed (see Vink v Ranawat, 48 AD3d 212
[2008]). Plaintiffs cannot avoid the consequences of the acts or
omigsions of their retained counsel (see Drake v Bates, 49 AD3d
1098 [2008]), whose intentional default, based on the
misrepresentation that his firm had been discharged and he could
not proceed, is ipso facto inexcusable (see Wilf v Halpern, 234

AD2d 154 [199%6]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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Saxe, J.P., Friedman, Sweeny, Acosta, JJ.

4371~ TAT (E) 04-33 (GC)
4372 In re National Bulk Carriers,
Inc. and Affiliates,

Petitioner-Appellant,

-against-

New York City Tax Appeals Tribunal, et al.,
Respondents-Respondents.

Dewey & LeBoeuf LLP, New York (John M. Aerni of counsel), for
appellant.

Michael A. Cardozo, Corporation Counsel, New York (Andrew G.
Lipkin of counsel), for respondents.

Decision of respondent New York City Tax Appeals Tribunal,
dated November 30, 2007, sustaining a notice of deficiency for
petitioner’s New York City General Corporate Tax (GCT) returns
for calendar years 1997, 1998 and 1999, unanimously confirmed,
the petition denied and the proceeding pursuant to CPLR article
78, commenced in this Court pursuant to CPLR 506 (b) (4),

dismissed, without costs.

The Tribunal’s decision, that it is the ratable share of
the fair market value of petitioner’s partnership assets, rather
than the book value of its partnership interests, that should be
used to compute the GCT on capital pursuant to Administrative
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Code of City of NY § 11-604(2) is rationally based and supported
by substantial evidence, and is thus entitled to deferenée (see
Matter of Citrin Cooperman & Co., LLP v Tax Appeals Trib. of City
of N.Y., 52 AD3d 228 [2008]). Even if petitioner’s construction
of the tax law is reasonable, petitioner cannot prevail as it
fails to show that such construction is “the only reasonable
construction” (Matter of Bamberger Polymers v Chu, 111 AD2d 589,
591 [1985], 1v denied 66 NY2d 603 [1985]). We have considered

petitioner’s remaining arguments and find them without merit.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: ~ APRIL 16, 2005
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Friedman, J.P., Nardelli, Catterson, DeGrasse, JJ.

85 The People of the State of New York, Ind. 6418/06

Respondent,

~against-

Jerry Francois,

Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Robert Budner of
counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Steven
Goldstein of counsel), for resgpondent.

Judgment, Supreme Court, New York County (John Cataldo, J.),
rendered January 29, 2008, convicting defendant, upon his plea of
guilty, of criminal possession of stolen property in the fourth
degree, and sentencing him, as a second felony offender, to a

term of 1% to 3 years, affirmed.

The court properly denied defendant’s suppression motion.
An officer trained and experienced in detecting suspicious use of
MetroCard vending machines observed defendant repeatedly
attempting to use a credit card in such a machine. The credit
card appeared to be functioning, but each time the machine asked

defendant to enter a ZIP code, defendant seemed to be unable to
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enter a ZIP code matching the credit card. Since most people
know their own ZIP codes, this behavior was suggestive of a
person trying to use someone else’s credit card, as opposed to a
person innocently having technical difficulties using his own
card. Accordingly, the police had, at least, a founded suspicion
of criminality warranting a level-two common-law inguiry (see
People v Wilson, 52 AD3d 239 [2008], 1v denied 11 NY3d 743

[2008]) .

When the officer approached defendant and asked if he needed
assistance, defendant said he was having problems with his credit
card. The officer asked defendant to accompany him and his
partner to a nearby wall of the subway station, in order to
continue the inquiry away from the busy area in front of the
MetroCard machines, and, without any use of force, he physically
guided defendant by briefly grasping his elbow. Even though the
officer made slight physical contact with defendant, none of the
police conduct elevated the encounter to a seizure requiring
reasonable suspicion (see e.g. People v Stevenson, 55 AD3d 486
[2008]; People v Cherry, 30 AD3d 185, 185-186 [2006], 1v denied 7
NY3d 811 [2006]; People v Wigfall, 295 AD2d 222 [2002], lv denied
99 NY2d 540 [2002]). The officer lawfully asked to see the

credit card and a form of identification, and the discrepancy
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between the identification card and defendant’s actual appearance

provided probable cause for his arrest.

All concur except Catterson, J. who dissents
in a memorandum as follows:
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CATTERSON, J. (dissenting)

Because I believe that the police forcibly stopped and
detained the defendant without a reasonable suspicion that the

defendant had committed or was about to commit an offense, I

dissent. Initially, I agree with the motion court and the
majority that police had a founded suspicion of criminality based
on the defendant’s furtive behavior at the MetroCard machine. In
my view, this founded suspicion merely allowed the police to
pursue a common law right to ingquire what the defendant was doing

at the MetroCard machine. People v. De Bour, 40 N.Y.2d 210, 223-

224, 386 N.Y.S.2d 375, 385, 352 N.E.2d 562, 572 (1976).

Where I depart from the majority’s reasoning is in the
characterization of the police conduct as “slight physical
contact with defendant.” It is uncontested that Police Officer
Rodriguez approached the defendant, identified himself by showing
his police identification and shield, and asked if the defendant
waé having a problem with his credit card. Officer Rodriguez was
on the defendant’s right side and Rodriguez’s partner was on the
defendant’s left. The defendant replied that he was having
problems with his credit card. Officer Rodriguez “grabbed” or
“grasp[ed]” the defendant’s elbow and propelled him to the side
of the MetroCard machine. He simultaneously said to the

defendant “please walk with me.” The defendant found himself
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against a wall next to a MetroCard machine, with Officer
Rodriguez directly in front of him and another police officer
“directly” to the side of Rodriguez. Officer Rodriguez further
testified that he had “grabbed [the defendant] away from the
people just in case anything happenled] and I put him on the

wall.”

This stop by police is significantly more intrusive than the
minor interruptions that we have permitted under a De Bour level-

two stop. See People v. Stevenson, 55 A.D.3d 486, 867 N.Y.S.2d 56

(1% Dept. 2008); People v. Cherry, 30 A.D.3d 185, 186, 816

N.Y.s8.2d 450, 451 (1°* Dept. 2006), 1lv. denied, 7 N.Y.3d 811, 822

N.Y.S.2d 486, 855 N.E.2d 802 (2006) (officer justified in raising
hand to physically restrain defendant in a level-two endounter);‘

People v. Grunwald, 29 A.D.3d 33, 34, 810 N.Y.S.2d 437, 439 (1%

'De§t. éod6), lv. denied, 6 N.Y.3d 848)1816 N.Y.S.2d 754, 849
N.E.2d 977 (2006) (police officer did not exceed limits of
common-law right to ingquire where he told defendant to “[c]ome
over here,” got in front of the defendant, and confronted him

face-to-face when he tried to walk away).

The ultimate test of whether an encounter has risen to the
level of a seilzure is, “whether a reasonable person would have
believed, under the circumstances, that the officer’s conduct was

a significant limitation on his or her freedom.” People v. Bora,

83 N.Y.2d 531, 535, 611 N.Y.S.2d 796, 798, 634 N.E.2d 168, 170
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(1994). I submit that any reasonable person who is grasped by
the elbow, “put [...] on the wall”, and surrounded by police
officers in the middle of a subway station would believe that
there was a significant limitation on his freedom. Accordingly,

I would reverse the motion court.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 20089
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Saxe, J.P., Friedman, Sweeny, Acosta, Freedman, JJ.

313 In re Daniel Hasberry, et al., Index 405070/06

Petitioners,

In re Linda Branch, et al.,

Petitioners-Appellants,

~against-

New York City Department of Education, et al.,
Regpondents-Respondents,

Thomas Buses Inc.,

Regpondent.

John C. Gray, South Brooklyn Legal Services, Brooklyn (Nicole
Salk of counsel), for appellants.

Michael A.. Cardozo, Corporation Counsel, New York (Sharyn!' . -
Rootenberg of counsel), for NYCDOE and Joel Klein, respondents.

Order, Supreme Court, New York County (Marylin G. Diamond,
J.), entered November 23, 2007, which, insofar as appealed from,
granted respondents-appellants’ motion tc dismisgs the claims of
petitioners Linda Branch and Marco Viola pursuant to CPLR
3211 (a) (5), unanimously modified, on the law, to reinstate

Viola’s claims, and otherwise affirmed, without costs.

On June 19, 2006, respondent Department of Education (DOE)

sent letters to respondent Thomas Buses Inc., petitioners’
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employer, denying petitioners’ applications to become certified
bus drivers} DOE sent carbon copies of the letters to
petitioners. The letters “reached a definitive position on the
issue that inflict[ed] actual, concrete injury,” and there was no
further administrative action that petitioners could take (see
Walton v New York State Dept. of Correctional Servs., 8 NY3d 186,
194 [2007] [internal qguotation marks and citation omitted]), as
Chancellor’s Regulation C-105 does not provide for administrative
appeal of the denial of an application. As a result, the four-
month statute of limitations (CPLR 217[1]) began running upon
petitioners’ receipt of the June 19, 2006 letters (id.; see e.g.
Matter of Saddlier v Teachers’ Retirement Sys. of City of N.Y., 7
 ‘Aﬁ3d”436‘[2004]). This arti?lesz/p}oceéding was commenced on

November 27, 2006, some five months later.

Wﬁile Branch’s claims thus areléiﬁé~barred, the statute of
limitations was tolled with regpect to Viola’s claims after DOE
sent Viola another letter on September 13, 2006, thereby creating
ambiguity as to the finality of its June 19, 2006 determination
(see Matter of Biondo v New York State Bd. of Parole, 60 NY2d -

832, 834 [1983]).
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We have considered petitioners’ remaining arguments and find

them unavailling.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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Andrias, J.P., Nardelli, McGuire, Acosta, DeGrasse, JJ.

362N Tolani Lakes, etc., Index 15340/07
Plaintiff-Respondent,

-against-

Lavelle School for the Blind,
Defendant-Appellant,

USA United Transit Inc.,
Defendant.

Leahey & Johnson, P.C., New York (Peter James Johnson, Jr. of
counsel), for appellant.

Bruce Montague & Partnerg, Bayside (Steven B. Drelich of
counsel), for respondent.

Ordexr, Supreme Court, Bronx County (Alison Y. Tuitt, J.),
entered August 19, 2008, which granted plaintiff’s motion for
disclogure of certain material and denied defendant Lavelle
School for the Blind’s cross motion for a protective order as to
the material sought, unanimously reversed, on the law, without.
costs, plaintiff’s motion denied, and defendant’s cross motion

granted.

Defendant demonstrated that the reports sought by plaintiffs
were prepared in anticipation of litigation (CPLR 3101[d] [2]).

Plaintiff failed to make the requisite showing that he has
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“substantial need of the materials in the preparation of the case

and is unable without undue hardship to obtain the substantial

equivalent of the materials by other means” (id.).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 16, 2009
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