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THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Lippman, P.J., Tom, Williams, McGuire, Freedman, JJ.

4097~
4098 The People of the State of New York, Ind. 1430/93
Respondent,

-against-

Yvonne Thomas,
Defendant-Appellant.

4099 The People of the State of New York,
Respondent,

-against-

Heyward Mitchell,
Defendant-Appellant.

4100 The People of the State of New York,
Respondent,

-against-

Samuel O. Forson,
Defendant~Appellant.

Malvina Nathanson, New York, for Yvonne Thomas, appellant.
Michael E. Lipson, Garden City, for Heyward Mitchell, appellant.
Samuel O. Forson, appellant pro se.

Robert M. Morgenthau, District Attorney, New York (Richard Nahas
of counsel), for respondent.




Judgment, Supreme Court, New York County (James A. Yates,
J.}, rendered December 6, 2001, convicting defendant Yvonne
Thomas, after a jury trial, of enterprise corruption, violation
of General Business Law § 352-c(5), scheme to defraud in the
first degree (two counts), grand larceny in the third degree (two
counts), and violation of General Business Law § 352-c(6) (two
counts), and sentencing her to an aggregate term of 2 to 6 years
and restitution of $89,640, unanimously affirmed. This matter is
remitted to Supreme Court, New York County, for further
proceedings pursuant to CPL 460.50(5).

Judgment, same court and Justice, rendered December 6, 2001,
convicting defendant Heyward Mitchell, after a jury trial, of
enterprise corruption, violation of General Business Law § 352-
c(5), scheme to defraud in the first degree (two counts),
violation of General Business Law § 352-c(6) (ten counts), grand
larceny in the second degree {(two counts), and grand larceny in
the third degree (five counts), and sentencing him to an
aggregate term of 1% to 4% years and restitution of $516,600,
unanimously affirmed. This matter is remitted to Supreme Court,
New York County, for further proceedings pursuant to CPL
460.50(5) .

Judgment, same court and Justice, rendered December 6, 2001,

convicting defendant Samuel O. Forson, after a jury trial, of




enterprise corruption, violation of General Business Law § 352-
c(5), scheme to defraud in the first degree (two counts), grand
larceny in the second degree {(six counts), grand larceny in the
third degree (two counts), falsifying business records in the
first degree (two counts), violation of General Business Law
§ 352~c(6) (three counts), and violation of General Business Law
§ 352-c(1l), and sentencing him to an aggregate term of 7 to 21
years and restitution of $2,095,336, unanimously affirmed.

Order, same court and Justice, entered on or about December
6, 2001, which, to the extent appealed from, denied defendants
Thomas’s and Mitchell’s CPL 440.10 motions to vacate judgment,
unanimously affirmed.

As to each defendant and each count, the verdict was based
on legally sufficient evidence (see People v Norman, 85 NY2d 609,
620 [1995]) and was not against the weight of the evidence (see
People v Danielson, 9 NY3d 342, 348-349 [2007]). 1In a prior
decision involving other defendants in the same case, this Court
described the activities of defendants’ securities firm as a
“wide-ranging ‘Ponzi scheme,’ selling fraudulent investment
agreements and certificates,” and “misrepresent[ing] to clients
that their money was being invested in legitimate, risk-free
securities that would pay high returns, while in reality the
money was being spent by defendants and their accomplices.”

(People v Dowling, 266 Abzd 18, 18 [1999]).




The evidence supports the conclusion that each defendant
made false promises while acting with the requisite intent for
larceny by false promise (see e.g. People v Luongo, 47 NY2d 418
[1979]), as well as being guilty of scheme to defraud and
violation of General Business Law § 352-c(6) (see People v Sala,
258 AD2d 182, 186-195 [1999], affd 95 NY2d 254 [2000]) and the
remaining crimes. The fact that some of the employees who worked
for defendants and who actually solicited the investments may
have intended that their clients be repaid does not prevent
defendants from being found guilty (see Penal Law § 20.05[1]).

There was sufficient corroboration of accomplice testimony
(see People v Besser, 96 NY2d 136, 143-144 [2001]), such as
investment contracts signed by defendants Mitchell and Forson and
the testimony of investors who dealt directly with those
defendants. Furthermore, where there is a common scheme or plan,
“evidence corroborating an accomplice with respect to one offense
is sufficient to provide the required corroboration with respect
to the other similar crimes” (People v Mensche, 276 AD2d 834, 835
[2000]1, 1v denied 95 NY2d 966 [2000]).

The record, when viewed in light of the presumption of
regularity (see e.g. People v Dominique, 90 NYz2d 880, 881
[1997]), establishes that the People fulfilled the special
procedural requirements for charging enterprise corruption set

forth in CPL 200.65, and we reject defendants’ arguments to the




contrary.

The court offered or provided suitable remedies that were
sufficient to prevent defendants from being prejudiced by a brief
reference to an inadmissible prior bad act by Mitchell; the
People’s belated disclosure, during trial, of certain notes,
photographs, and a videotape; and a substantive meeting between a
prosecutor and one of the People’s witnesses during a break in
that witness’s cross-~examination (see People v Ortiz, 54 NY2d
288, 292 [1981l]; People v Young, 48 NY2d 995, 996 [19801). The
court properly exercised its discretion in denying all of
defendants’ mistrial motions. Defendants’ additional claims of
prosecutorial misconduct are without merit.

Between the verdict and sentencing, defendants made CPL
330.10 motions to set aside the verdict, raising issues that they
also raise on appeal. With respect to the posttrial motions made
by Forson, and with respect to a posttrial motion made by
Mitchell that the court denied in an oral decision on May 9,
1997, to the extent they were “based on factual assertions.
outside the record, these motions constituted, at best, motions
to vacate judgment pursuant to CPL 440.10, and since [those
defendants] failed to obtain permission from this Court to
appeal, the issues raised in [such] motions are unreviewable. In
any event, were we to consider these motions as having been made

pursuant to CPL 330.30(1), we would find that they were properly




denied since that type of motion is limited to grounds appearing
in the record” (People v Villegas, 298 AD2d 122 [2002], 1v denied
99 NY2d 565 [2002] [citations omitted]).

As an alternative holding, we also reject these claims on
the merits. 1In particular, we note that the People’s
nondisclosure of a case pending against one of their witnesses
for operating a motor vehicle while intoxicated did not
constitute a violation of CPL 240.45(1) (c) because the People
were not aware of this pending action during defendants’ trial
(see People v Hernandez, 210 AD2d 535, 536 [1994], Ilv denied 84
NY2d 1032 [1995]). Furthermore, there is no reasonable
possibility that disclosure of the open case would have led to
defendants’ acquittal (see e.g. People v Richards, 184 AD2d 222
[1992], 1lv denied 80 NY2d 1029 [1992]).

To the extent that defendants’ postverdict meotions also
alleged improper conduct by or toward jurors (see CPL 330.30([2]),
those claims are likewise without merit.

We reject Forson’s ineffective assistance of counsel,
excessive sentence, and delay in sentencing claims, as well as

Thomas’s claim that she should be resentenced. Defendants’




remaining contentions are unpreserved and we decline to review
them in the interest of justice. As an alternative holding, we
also reject them on the merits.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008




At a term of the Appellate Division of the
Supreme Court held in and for the First
Judicial Department in the County of

New York, entered on October 14, 2008.

Present - Hon. Angela M. Mazzarelli, Justice Presiding
David Friedman
FEugene Nardelli
Milton L. Williams
Helen E. Freedman, Justices.

The People of the State of New York, Ind. 9665/94
Respondent,

-against- 4238
Alvaro Carvajal,

Defendant-~Appellant.
X

An appeal having been taken to this Court by the above-named
appellant from an order of the Supreme Court, New York County
(Bonnie G. Wittner, J.), rendered on or about January 12, 2007,

And said appeal having been argued by counsel for the
respective parties; and due deliberation having been had thereon,

It i1s unanimously ordered that the judgment so appealed from
be and the same i1s hereby affirmed.

ENTER:

' Ve L
“&;\ Clerk.™

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.




Mazzarelli, J.P., Friedman, Nardelli, Williams, Freedman, JJ.

4239 The People of the State of New York, Ind. 3980/03
Respondent,

-against-

Jason Cordova-Diaz,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Joanne Legano Ross
of counsel), for appellant.

Robert T. Johnson, District Attorney, Bronx (Allen H. Saperstein
of counsel), for respondent.

Judgment, Supreme Court, Bronx County (Harold Silverman,
J.), rendered December 19, 2005, convicting defendant, after a
jury trial, of attempted murder in the second degree, and
sentencing him, as a second felony offender, to a term of 15
years, unanimously affirmed.

The verdict was based on legally sufficient evidence and was
not against the weight of the evidence (see People v Danielson, 9
NY3d 342, 348-349 [2007]). There is no basis for disturbing the
jury’s determinations concerning credibility.

The court properly admitted limited evidence concerning the
marijuana-trafficking relationship between defendant and the
victim. This evidence was highly probative of motive, and we
note that even on this appeal, in challenging the sufficiency and
weight of the evidence, defendant argues that he lacked a motive

for the crime. The court properly rejected defendant’s




suggestion that the evidence should have been limited to
testimony about a dispute over a money debt, since such an
attempt to sanitize the evidence would have unduly diminished its
probative value (see People v Chebere, 292 AD2d 323 [2002], 1v
denied 98 NY2d 673 [2002]). This evidence was also necessary to
explain aspects of the victim’s testimony, which would have been
incomprehensible to the jury had all references to drug dealing
been excised. The probative value of this evidence outweighed
its prejudicial effect, which the court minimized by way of a
limiting instruction.

Defendant’s arguments concerning the prosecutor’s cross-
examination of alibi witnesses and the court’s failure to
discharge a Jjuror who was arrested during the trial for
possession of marijuana are unpreserved and we decline to review
them in the interest of Jjustice. As an alternative holding, we
also reject them on the merits.

Defendant’s claim that his attorney rendered ineffective
assistance when he asked the court not to discharge the juror-
arrestee is unreviewable on direct appeal because it involves
tactical matters outside the record (see People v Rivera, 71 NY2d
705, 709 [1988]1; People v Love, 57 NY2d 998 [1982]). An
attorney’s evaluation of whether a particular juror is likely to
be favorable or unfavorable is a quintessentially tactical

decision. On the existing record, to the extent it permits

10




review, we find that defendant received effective assistance
under the state and federal standards (see People v Benevento, 91
NY2d 708, 713-714 [1998]; see also Strickland v Washington, 466
US 668 [1984]). Under the circumstances of the case, a
reasonably competent trial attorney may have had sound reasons
for being eager to keep a juror who had been arrested for

marijuana possession.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008

11




Mazzarellli, J.P., Friedman, Nardelli, Williams, Freedman, JJ.

4240 The People of the State of New York, Ind. 2172/00
Respondent,

~against-

Wilgen Herasmne,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Bonnie B. Goldburg
of counsel), for appellant.

Judgment, Supreme Court, New York County (Brenda Soloff J.),
rendered on or about May 11, 2001, unanimously affirmed.

Application by appellant's counsel to withdraw as counsel is
granted (see Anders v California, 386 US 738 [1967]; People v
Saunders, 52 AD2d 833 [1976]). We have reviewed this record and
agree with appellant's assigned counsel that there are no
non-frivolous points which could be raised on this appeal.

Pursuant to Criminal Procedure Law § 460.20, defendant may
apply for leave to appeal to the Court of Appeals by making
application to the Chief Judge of that Court and by submitting
such application to the Clerk of that Court or to a Justice of
the Appellate Division of the Supreme Court of this Department on
reasonable notice to the respondent within thirty (30) days after
service of a copy of this order.

Denial of the application for permission to appeal by the

12




judge or justice first applied to is final and no new application
may thereafter be made to any other judge or -justice.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008

13




Mazzarelli, J.P., Friedman, Nardelli, Williams, Freedman, JJ.

4244 The People of the State of New York, Ind. 4703/05
Respondent,

-against-

Anthony Danvers,
Defendant-Appellant.

4245 The People of the State of New York,
Respondent,

-against-

Alvin Washington,
Defendant-Appellant.

Curtis J. Farber, New York, for appellants.

Robert M. Morgenthau, District Attorney, New York (Patricia
Curran of counsel), for respondent.

Appeals from judgments, Supreme Court, New York County
(Gregory Carro, J. on speedy trial motions; Edwin Torres, J. at
jury trial and sentence), rendered March 27, 2007, convicting
defendant Anthony Danvers of coercion in the first degree and
criminal possession of a weapon in the second degree and
sentencing him to concurrent terms of 2% to 7 years and 4 years,
and convicting deféndant Alvin Washington of coercion in the
first degree and sentencing him, as a second felony offender, to
a term of 3% to 7 years, held in abeyance, and the matter
remanded to the Administrativé Judge of Supreme Court, New York
County to schedule an expeditious hearing with respect to the

issue of the knowing and intelligent consent of the respective

14




defendants to joint representation by retained counsel Curtis
Farber, including the waiver of any claims regarding potential

conflicts of interest.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTORER 14, 2008

15




Mazzarelli, J.P., Friedman, Nardelli, Williams, Freedman, JJ.

4246 The People of the State of New York, Ind. 1955/03
Respondent,

~against-

Kevin King,
Defendant-Appellant.

Robert S. Dean, Center for Appellate Litigation, New York (Mark
W. Zeno of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Victoria E.
Phillips of counsel), for respondent.

Judgment, Supreme Court, New York County {(Gregory Carro, J.
at plea; Bruce Allen, J. at sentence), rendered May 15, 2006,
convicting defendant of attempted sexual abuse in the first
degree, and sentencing him to a term of 1% to 4 years,
unanimously affirmed.

Since defendant did not move to withdraw his plea, his claim
that his sentence violated his plea agreement is unpreserved (see
e.g. People v Taylor, 5 AD3d 333 [2004], Iv denied 3 NY3d 648

[2004], 1v denied 3 NY3d 649 [2004]), and we decline to review it

16




in the interest of justice. As an alternative holding, we find
no basis for reversal. We also perceive no basis for reducing

the sentence.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008

17




Friedman, J.P., Nardelli, Williams, Freedman, JJ.

4247 Metropolitan Steel Industries, Inc., Index 402684/05

Plaintiff-Appellant,
-against~

Tully Construction Co., Inc.,
Defendant-Respondent,

Seaboard Surety Company, et al.,
Respondents.

Tully Construction Co., Inc., 350346/05

Third-Party Plaintiff-Respondent,
-against-

The City of New York,
Third-Party Defendant-Respondent.

Schnader Harrison Segal & Lewis LLP, New York (David E.
Montgomery of counsel), for appellant.

Peckar & Abramson, P.C., New York (Paul G. Monte of counsel),
Tully Construction Co., Inc., respondent.

Michael A. Cardozo, Corporation Counsel, New York (Karen M.
Griffin of counsel), for The City of New York, respondent.

Order, Supreme Court, New York County (Herman Cahn, J.},
entered March 20, 2008, which, in an action for delay damages
a subcontractor against the project’s general contractor, and
third-party action by the general contractor against the site

owner for its own delay damages and for indemnification of

for

by

plaintiff’s claims as well of the claims of “other subcontractors

[which] have demanded or will demand damages by reason of

delays,” denied plaintiff’s motion to vacate a prior order

18




staying the action pending completion of the project, unanimously
reversed, on the facts, without costs, the motion granted and the
stay vacated.

The stay was imposed because, in the view of Supreme Court,
significant judicial economies, including, in particular, the
prospect of “mediation,” would be served by awaiting completion
of the project and receipt of any and all claims by the other
subcontractors, and then hearing and considering all of the
claims together. While the general contractor and owner argue
that completion of the project is necessary to determine the
impact of all of the delays, neither show how the alleged errors
and oversights in the foundation work, which allegedly caused the
delay in plaintiff’s steel erection work, in turn caused, in
domino-~like fashion, the cumulative delays in the project that
have continually pushed its anticipated completion date back.
Absent a showing that any delay damages likely to be claimed by
the other subcontractors will be based on the same foundation
problems alleged by plaintiff as the cause of its delay damages,
it does not appear sufficiently likely that any significant
judicial economies will be served by considering all of the
subcontractors’ claims for delay damages together (cf. Schneider
v Lazard Freres & Co., 159 AD2d 291, 293-294 [1990] [stay imposed
pending final determination of another action because other

action “raises numerous possibilities for the application of

19




collateral estoppel”]; Belopolsky v Renew Data Corp., 41 AD3d 322
[2007]). The owner’s request for a severance of the third-party
action and stay of all proceedings therein, in the event this
Court vacates the stay of the main action, is improperly made for
the first time on appeal, and we decline to consider it.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008

20




Mazzarelli, J.P., Friedman, Nardelli, Williams, Freedman, JJ.

4248 Jaime Eichinger, Index 20901/06
Plaintiff-Respondent-Appellant,

~against-

Jone Cab Corp., et al.,
Defendants,

Ivan Holding Corp., et al.,
Defendants-Appellants-Respondents.

Baker, McEvoy, Morrissey & Moskovitz, P.C., New York (Stacy R.
Seldin of counsel), for appellants-respondents.

Law Offices of Stephen H. Frankel, Mineola (Nicholas E. Tzaneteas
of counsel), for respondent-appellant.

Order, Supreme Court, Bronx County (Alan Saks, J.), entered
on or about March 17, 2008, which denied so much of defendants’
motion for summary judgment dismissing the complaint as to the
allegation of serious injury regarding lumbar spine bulges at
L4-1L5, and granted the motion with respect to all other
allegations, unanimously modified, on the law, without costs, the
motion granted in its entirety, and the complaint dismissed. The
Clerk is directed to enter judgment accordingly.

Defendants made a prima facie showing, based on the
quantified findings in the examination reports of their
orthopedic surgeon and neurologist, that plaintiff had a full
range of motion in her lumbar spine (see e.g. Style v Joseph, 32
AD3d 212, 214 [2006]). Related tests by these experts revealed

no motor or gait deficiencies, leading to the conclusion that

21




plaintiff was not disabled. In opposition, plaintiff’s proof
failed to raise a triable issue as to serious injury of the
lumbar spine. The minimal lumbar range-of-motion deficits noted
by plaintiff’s neurologist, Dr. Hausknecht, contradicted by the
results of other tests he conducted (including a negative result
on a seated strailght-leg-raising test), indicated no serious
injury to the lumbar spine.

The l4-month gap in treatment underscores the lack of
evidence of serious injury to plaintiff’s lumbar spine (see
generally Pommells v Perez, 4 NY3d 566, 574 {[2005]). Dr.
Hausknecht’s conclusory opinion that plaintiff had received “an
adequate course of rehabilitation” and attained “maximal medical
improvement” was insufficient, under the circumstances, to
explain this gap.

Plaintiff’'s experts failed to address the opinion of
defendants’ radiologist that the cervical condition was
degenerative in origin due to dessication of the discs, thus
negating any triable issue of fact as to serious injury regarding
the cervical complaint (id. at 579-580). Plaintiff’s evidence
also failed to establish a medically substantiated, nonpermanent

impairment satisfying the 90-out-of-180-day aspect of the claim

22




(see Insurance Law § 5102[d]; Johnson v Marriott Mgt. Servs.
Corp., 44 AD3d 450 [2007], 1v denied 10 NY3d 716 [2008]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008

23




Mazzarelli, J.P., Friedman, Nardelli, Williams, Freedman, JJ.

4249 The People of the State of New York, Ind. 4087/03
Respondent,

-against-

Nelson Cruz,
Defendant-Appellant.

Richard M. Greenberg, Office of the Appellate Defender, New York
(Joseph M. Nursey of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Sylvia
Wertheimer of counsel), for respondent.

Judgment, Supreme Court, New York County (Jeffrey M. Atlas,
J. at suppression hearing; Bruce Allen, J. at jury trial and
sentence), rendered June 17, 2005, convicting defendant of murder
in the second degree and criminal possession of a weapon in the
second degree, and sentencing him to an aggregate term of 25
years to life, unanimously affirmed.

The court properly denied defendant’s motion to suppress the
identification testimony of an eyewitness. The witness’s lineup
identification was not unduly suggestive. The record supports
the court’s factual determination (see People v Prochilo, 41 NY2d
759, 761 [1977]) that a detective did not tell the witness that
the lineup would include the suspected perpetrator. In any
event, such information would not have rendered the lineup unduly
suggestive (see People v Rodriguez, 64 NY2d 738, 740-741 [1984]).

Further, suppression was not warranted by the facts that the

24




witness had described the assailant as wearing a blue T-shirt,
and defendant was the only person in the lineup wearing such a
shirt. The shirt was a common article of clothing (see People v
Santos, 250 AD2d 413, 414 [1998], lv denied 92 NY2d 905 [1998],
cert denied 525 US 1076 [1999]), and the lineup occurred more
than a month after the crime, so that the passage of time would
have reduced the significance of any similarity between the
attire of a lineup participant and that of the described suspect.
In addition, the witness credibly testified at the hearing that
the shirt did not affect her identification.

The court properly admitted evidence concerning the drug-
trafficking relationship between defendant and the victim, which
was highly probative of motive and identity, and provided context
for other evidence. Furthermore, the People established a
sufficient link between the illicit relationship and the murder.
A witness testified that at the time of the crime the victim and
defendant were engaged in an argument, and the jury could draw a
reasonable inference that the argument was about drugs (see
People v Mena, 269 AD2d 147 [2000], Iv denied 95 NY2d 800
[2000]). The probative value of the evidence of uncharged crimes
outweighed its prejudicial effect, which the court minimized by
way of a limiting instruction.

To the extent that the court erred in admitting testimony

that the District Attorney’s Office helped a witness to relocate,

25




the error was harmless in light of the overwhelming evidence of
defendant’s guilt, which included the testimony of multiple
identifying witnesses.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTCOBER 14, 2008

26




Mazzarelli, J.P., Friedman, Nardelli, Williams, Freedman, JJ.
4250 In re Kathryn K.,

A Person Alleged to be
a Juvenile Delinguent,
Appellant.

Presentment Agency

Tamara A. Steckler, The Legal Aid Society, New York (Judith Stern
of counsel), for appellant.

Michael A. Cardozo, Corporation Counsel, New York (Susan B.
Eisner of counsel), for presentment agency.

Order of disposition, Family Court, Bronx County (Clark V.
Richardson, J.), entered on or about July 3, 2007, which
adjudicated appellant a juvenile delinquent, upon fact-finding
determination that she had committed an act which, if committed
by an adult, would constitute the crime of false personation, and
placed her with the Office of Children and Family Services for a
period of 12 months, unanimously affirmed, without costs.

The court’s finding was based on legally sufficient evidence

27




and was not against the weight of the evidence (see People v
Danielson, 9 NY3d 342, 348-349 [2007]). There is no basis for
disturbing the court’s determinations concerning credibility,
including its rejection of appellant’s explanation for her
conduct.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008

28




Mazzarelli, J.P., Friedman, Nardelli, Williams, Freedman, JJ.

4251 Day One Express Corp., Index 14844/06
Plaintiff-Appellant,

~against-

Gracepat Corporation,
Defendant-Respondent.

Ginsburg & Misk, Queens Village (Hal R. Ginsburg of counsel), for
appellant.

Nobile, Magarian & DiSalvo, LLP, Bronxville (Edward J. Mitchell
of counsel), for respondent.

Order, Supreme Court, Bronx County (Lucindo Suarez, J.),
entered on or about February 20, 2008, which granted defendant’s
motion for summary judgment dismissing the complaint and
cancelling the lis pendens, unanimously affirmed, without costs.

More than a year after the parties had entered into a
contract for the sale of property, plaintiff, by letter of its
counsel dated September 7, 2005, offered “to forgo the expenses
listed on the attached statement” if the down payment was
returned within five business days. Defendant returned the down
payment by letter of its counsel dated September 12, 2005.

Plaintiff’s offer having been timely accepted by defendant,
the contract was canceled (see Formey v Jones, 303 AD2d 266
[2003]). Contrary to plaintiff’s argument that its attorney did
not have the authority to cancel the contract, plaintiff’s

principal testified that he and counsel discussed the letter

29




before it was sent and that he prepared the statement of expenses
for attachment thereto. Plaintiff’s remaining arguments are
equally unavailing. Defendant’s return of the down payment
without interest was pursuant to the contract of sale. The
failure to execute mutual releases did not invalidate defendant’s
acceptance of plaintiff’s offer (see Meier v Stonebrook
Structured Prods., LLC, 18 AD3d 228 [2005]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14

, 2008

30




Mazzarelli, J.P., Friedman, Nardelli, Williams, Freedman, JJ.

4252 The People of the State of New York, Ind. 1766/05
Respondent,

~against-

Rajab Curtis,
Defendant-Appellant.

Richard M. Greenberg, Office of the Appellate Defender, New York
(Jessica A. Yager of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (Patricia
Curran of counsel), for respondent.

Judgment, Supreme Court, New York County (Marcy L. Kahn,
J.), rendered April 7, 2006, convicting defendant, after a jury
trial, of criminal possession of a controlled substance in the
third and fourth degrees, and sentencing him to concurrent terms
of 1 year, unanimously affirmed.

The court properly denied defendant’s suppression motion.
There is no basis for disturbing the court’s credibility
determinations, which are supported by the record (see People v
Prochilo, 41 NY2d 759, 761 [1977]). The evidence established a
valid inventory search.

The court properly exercised its discretion when it denied
defendant’s mistrial motion and instead struck, with a curative
instruction, a summation remark by the prosecutor that made an
inappropriate reference to pretrial proceedings. The remark was

only minimally prejudicial, and the curative instruction was

31




sufficient (see People v Santiago, 52 NY2d 865 [1981]).
Defendant’s remaining arguments regarding the People’s summation
are unpreserved and we decline to review them in the interest of
justice. As an alternative holding, we find that the
prosecutor’s brief reference to a matter not in evidence was
harmless and that defendant’s other claims are without merit.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008

3 '
“if\ CLERK
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At a term of the Appellate Division of the
Supreme Court held in and for the First
Judicial Department in the County of

New York, entered on October 14, 2008.

Present - Hon. Angela M. Mazzarelli, Justice Presiding
David Friedman
Eugene Nardelli
Milton L. Williams

Helen E. Freedman, Justices.
b
The People of the State of New York, Ind. 4971/06
Respondent, 3776/06
-against- 4254~
4254A

Saalih Zaki Mustafa,
Defendant-Appellant.
X

An appeal having been taken to this Court by the above-named
appellant from judgments of the Supreme Court, New York County
(Michael Obus, J.), rendered on or about February 1, 2007,

And said appeal having been argued by counsel for the
respective parties; and due deliberation having been had thereon,

It is unanimously ordered that the judgment so appealed from
be and the same are hereby affirmed.

ENTER:

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.




Mazzarelli; J.P., Friedman, Nardelli, Williams, Freedman, JJ.

4255 Patrick 0O’ Keefe, et al., Index 102449/04
Plaintiffs, 590511/05
~against-

Tishman Westside Construction
of New York, et al.,
Defendants.
Tishman Westside Construction
of New York, et al.,
Third-Party Plaintiffs-~Respondents,

~against-

Permasteelisa Cladding Technologies, Ltd.,
Third-Party Defendant-Appellant.

Fabiani Cohen & Hall, LLP, New York (Sander N. Rothchild of
counsel), for appellant.

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP, White Plains
(Patrick J. Lawless of counsel), for respondents.

Order, Supreme Court, New York County (Rolando T. Acosta,
J.), entered January 7, 2008, which, in this action seeking
damages for personal injuries arising out of a work-related
accident, upon granting the motion by third-party defendant for
reargument and renewal, adhered to the original determination
granting defendants/third-party plaintiffs’ motion for summary
judgment against third-party defendant as to contractual
indemnification, unanimously affirmed, without costs.

The motion court properly declined to vacate its prior

determination in this matter. Third-party defendant not only
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supported defendants/third-party plaintiffs’ motion for summary
judgment dismissing plaintiffs’ Labor Law claims, it moved for
such relief itself. The court granted summary judgment
dismissing plaintiffs’ common law negligence and Labor Law § 200
causes of action and a portion of plaintiff’s Labor Law § 241(6)
claim, but granted defendants’ motion for summary judgment on its
claim for indemnification against third-party defendant. Third-
party defendant can not now take the contrary position and argue
that defendants were not entitled to summary judgment as to
common law negligence since defendants may have been actively
negligent in connection with plaintiff’s accident and that
therefore defendants are not entitled to indemnification (see
General Obligations Law § 5-322.1). Third-party defendant has
not established the existence of any new facts that would warrant
renewal.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008
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4256 The People of the State of New York, Ind. 73/05
Respondent,

-against-

Hector Garcia,
Defendant-Appellant.

D.J. & J.A. Cirando, Syracuse (John A. Cirando of counsel), for
appellant.

Robert M. Morgenthau, District Attorney, New York (Melissa
Pennington of counsel), for respondent.

Judgment, Supreme Court, New York County (William A. Wetzel,
J.), rendered February 16, 2006, convicting defendant, upon his
plea of guilty, of conspiracy in the second degree, and
sentencing him to a term of 7 to 21 years, unanimously affirmed.

While defendant’s challenge to the voluntariness of his
guilty plea survives the waiver of his right to appeal, his claim
is nonetheless unpreserved because he did not move to withdraw
his plea, and because this case does not come within the narrow
exception to the preservation requirement (see People v Lopez, 71
NY2d 662 [1988]). We decline to review this claim in the
interest of justice. As an alternative holding, we also reject
it on the merits. The record establishes that defendant's plea
was knowing, intelligent and voluntary (see People v Fiumefreddo,

82 NY2d 536, 543 [1993]), and there was nothing in the plea
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allocution that cast significant doubt on his guilt (see People v
Toxey, 86 NY2d 725 [1995]). A colloquy between defendant and the
plea court that occurred months before the plea was not coercive.
At that colloguy, the court emphasized defendant’s right to
proceed to trial.

Defendant’s valid waiver of his right to appeal precludes
review of his excessive sentence claim. In any event, we
perceive no basis for reducing the sentence.

THIS CONSTITUTES THE DECISION AND OQORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008
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4257 The People of the State of New York, Ind. 2273/04
Respondent,

-against-

Patrick Tuck,
Defendant-Appellant.

Richard M. Weinstein, New York, for appellant.

Robert T. Johnson, District Attorney, Bronx ({(Justin J. Braun of
counsel), for respondent.

Judgment, Supreme Court, Bronx County (Ethan Greenberg, J.
at suppression hearing; Barbara F. Newman, J. at jury trial and
sentence), rendered July 13, 2006, convicting defendant of
criminal possession of a controlled substance in the fourth
degree, and sentencing him, as a second felony offender, to a
term of 3% to 7 years, unanimously affirmed.

The court properly denied defendant’s suppression motion.
There is no basis for disturbing the court’s credibility
determinations, which are supported by the record (see People v
Prochilo, 41 NY2d 759, 761 [1977]). The hearing evidence
established that the police properly stopped defendant’s vehicle
after he committed a traffic violation (see People v Robinson, 97
NY2d 341 [2001]), and that the ensuing police conduct was
entirely lawful.

Defendant’s challenge to the court’s jury charge on the

automobile presumption (Penal Law § 220.25([1]) is unpreserved and
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we decline to review 1t in the interest of justice. As an
alternative holding, we also reject it on the merits. This
instruction was appropriate in light of the defense contentions
(see People v Spann, 56 NY2d 469 [1982]).

Defendant’s challenge to his second felony offender
adjudication is without merit.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008

N CLERK
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The People of the State of New York,
Respondent,

~against-

Quentin Abney,
Defendant-Appellant.

Defendant appeals from a judgment of the Supreme Court,
County (William A. Wetzel, J.), rendered
March 20, 2006, convicting him, after a jury
trial, of robbery in the first degree, and
imposing sentence.

Steven Banks, The Legal Aid Society, New York
{(Richard Joselson of counsel), and Shearman &
Sterling, New York (Ashley W. Walker, of the
District of Columbia Bar, admitted pro hac
vice, Brian H. Polovoy, Karen S. Hart,
Douglas R. Miller, of the District of
Columbia Bar, admitted pro hac vice and Chloe
E. Neil, of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New
York (Patrick J. Hynes and Mark Dwyer of
counsel), for respondent.
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FRIEDMAN, J.

Defendant was convicted of robbing a 13-year-old girl at
knifepoint based on the victim’s eyewitness testimony. Defendant
argues that the conviction should be reversed, and the case
remanded for a new trial, based on the trial court’s refusal to
permit the defense to present expert testimony on the reliability
of eyewitness identifications. We disagree. Even if the
proffered expert testimony was relevant to the reliability of the
identification at issue, here there was evidence corroborating
that identification. Thus, People v LeGrand (8 NY3d 449 [2007]),
which requires the admission of expert testimony on the
reliability of eyewitness identification under certain
circumstances where “there is little or no corroborating evidence
connecting the defendant toc the crime” (id. at 452), does not
mandate admission of the expert testimony in this case. For this
reason, and because defendant’s remaining arguments are also
without merit, we affirm the judgment of conviction.

On June 2, 2005, at 3:20 p.m., as 1l3-year-old Farhana U.
walked down the well-lit stairway into the subway station at
Essex and Delancey Streets, she saw defendant coming up the
stairs toward her. When he was about two feet away from her, and
she could clearly see his face, he asked her for some change.
Farhana, who at that point was not frightened and did not believe

that defendant intended to harm her, told defendant that she had




no change. Defendant at first continued walking up the stairs,
and Farhana took a couple of steps down. Then, defendant
suddenly came around in front of her, held a knife close to her
neck, and demanded a couple of times, in a harsh voice, that
Farhana give him the necklace she was wearing, a gold chain with
a heart-shaped locket. Farhana was frightened, and screamed “no”
three or four times, but defendant ripped the chain from her neck
and fled up the stairs. The robbery lasted a few seconds.
Afterwards, Farhana went to the token booth clerk to report it.
Police Detective Samuel DeJesus interviewed Farhana in the
presence of her brother. Farhana seemed frightened to DeJesus.
She described the person who robbed her as a black male, over six
feet tall, with pinkish lips, wearing a blue short-sleeved shirt
and a blue bandanna. DeJesus, having worked on the investigation
of a robbery committed in the same general area on May 28,
recognized a possible connection, and prepared a photographic
array that included defendant, who had been arrested for the May

28 robbery.' Within an hour of the June 2 robbery, Farhana

While we do not consider this matter in deciding the
appeal, we note that the record reflects that defendant pleaded
guilty to the May 28 robbery -- which, like the June 2 robbery,
involved the snatching of a chain from a female victim in a
subway station -- after the People moved to consolidate the
indictments for the two crimes. At the trial for the June 2
robbery (after defendant’s guilty plea to the May 28 robbery),
the People made a Molineaux motion to introduce evidence of the
May 28 robbery for the purpose of showing a common pattern of
criminal conduct. That motion was denied, to all appearances
correctly. Still, we observe that the evidence of the May 28
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picked defendant out of the photographic array.

Later that month, on June 22, defendant was located and
arrested. Detective Ernest Dorvil phoned Farhana, told her that
he had a suspect, and asked her to come to the station to view a
lineup. Farhana, upon viewing the lineup, selected defendant as
the man who robbed her.

At trial, shortly before jury selection, defendant moved to
present expert testimony from Dr. Solomon M. Fulero regarding 15
psychological factors of memory and perception that may affect
the accuracy of witness identification. Defendant wanted to have
Fulero testify about psychological studies showing that several
factors present in this case typically affect the accuracy of an
eyewitness identification. Supreme Court denied the motion as
premature, but gave defendant leave to renew at the close of the
People’s direct case:

“As a threshold matter, the defendant’s papers fail to
appropriately narrow the scope of the expert’s proposed
testimony. The defendant suggests that the expert will
address three topics: event factors, investigation factors
and witness confidence, as outlined on [plages 9 and 10 of
the motion.

“But, those headings are really a full-fledged seminar
on many of the studies and opinions in the field, any
one of which could lead to hours of academic discussiocon

and speculation, which would be inappropriate to
present to a jury.

robbery, had it been admissible, would have tended toc corroborate
defendant’s guilt of the June 2 robbery by showing that the two
crimes followed a common pattern.
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“The defendant may be in a better position to narrow
the scope of this application at the close of the
People’s direct case.”

The court also pointed out that

“[ulnlike many lineup situations where photographic

identification did not occur before a lineup . . . the
victim must have realized here [that] the person whose
photo she selected in the photo array would be in the

lineup. In such a case, testimony [as to] how police
investigation factors could influence a lineup is
inappropriate.”

Finally, the court stated that, upon request, it would charge the
jury that the fact that a witness claims to be certain of her
identification does not mean that the identification is accurate.
Ultimately, such a charge was given.

On the People’s direct case, Farhana testified to her
recollection of the robbery and identified defendant as the
perpetrator. After the People rested, defendant renewed his
motion to admit expert testimony on eyewitness identification.
Pointing to Farhana’s testimony that she screamed during the
robbery, Detective DeJesus’ description of Farhana as frightened
more than an hour after the robbery, and the inherent
stressfulness of the event, defendant sought to introduce expert
testimony that stress impairs the accuracy of an identification.
Since Farhana testified that the incident took only a few
seconds, defendant asserted that his expert should be allowed to

testify that the less time an eyewitness has to observe an event




the less accurately it will be remembered. Defendant also argued
that the expert should be allowed to offer testimony to the
effect that the violent circumstances of the robbery, including
the use of a knife and the ripping of Farhana’s chain, would
adversely affect her ability to remember the event, as would the
fact that Farhana’s attention would have been focused on the
weapon rather than on the perpetrator’s face. Defendant also
intended to have the expert testify concerning the greater
likelihood of an inaccurate identification in a cross-racial
crime such as this one, which involved a victim of South Asian
descent and an African-American perpetrator.

Defendant further argued that the identification was
affected by certain investigation techniques that had been used
in this case. Thus, defendant contended, the fact that Detective
Dorvil told Farhana that the police had a suspect before she
viewed the lineup may have impacted her identification. As to
lineups in general, defendant wanted to elicit expert testimony
on the subject of the relative reliability of sequential,
simultaneous and double blind lineups. The deficiency in the
lineup conducted here, defendant claimed, lay in the fact that
Dorvil knew the suspect’s identity as he supervised the lineup.

The court reaffirmed its earlier determination not to allow
expert testimony, stating:

“I, having had the benefit of the witness’ [s]
testimony, see nothing unique about this case that would




present issues that are beyond the ken of the ordinary

juror. All these issues were explored adequately on cross-

examination and have been brought into question. They can
be argued. There will be a charge.”

On defendant’s case, his counsel presented an alibi defense.
It was defendant’s position that he could not have robbed Farhana
at 3:20 p.m. on June 2 at the Essex/Delancey subway station
because he had picked up the daughter of his fiancé at 3:00 p.m.
that day at the Bishop Head Start school, located at 933 Herkimer
Street in Brooklyn. To buttress this claim, defendant offered in
evidence a sign-in/sign-out sheet purporting to document, by
virtue of his signature thereon, that defendant had in fact made
the pickup at the time he claimed. Defendant’s fiancé, Mary
Nimmons, testified that she obtained the sign-in/sign-out sheet
from Carolyn Murphy, her daughter’s assistant teacher.

An issue developed as to when Mary Nimmons picked up the
sign-in/sign-out sheet. Although defendant was not arrested for
the June 2 robbery of Farhana U. until June 22, Murphy testified
that she was sure that defendant signed the sign-in/sign-out
sheet on June 2 “[b]ecause the next day [June 3] Mary came’to get
this document.” Since it is difficult to see any use defendant
could have anticipated for the sign-in/sign-out sheet other than
as support for an alibi defense, and he was not arrested for the
robbery of Farhana U. until June 22, Murphy’s testimony was

obviously devastating to his position that the wrong person had

been charged with the June 2 robbery.




Similarly, when defense counsel asked Nimmons on direct
examination about when she picked up the sign-in/sign-out sheet,
she stated: “But, I didn’t go there on June 2nd. It was probably
about the next day.” On cross-examination, she repeated that she
went to pick up the sign-in/sign-out sheet on June 3, but, when
asked why she did so, indicated that defendant called her after
his arrest. Nevertheless, when cross—examined further, she
reiterated the following:

“0. And this incident occurred on June 2nd?

“A. Yes

Q. And you went to the school the following day?
“A. Yes.”

The trial resulted in defendant’s conviction. Defendant now
appeals, arguing, among other things, that, under People v
LeGrand (8 NY3d 449 [2007], supra), Supreme Court erred in
excluding the expert testimony he proffered on the accuracy of
eyewltness identifications. LeGrand held as follows:

“[Wlhere the case turns on the accuracy of eyewitness

identifications and there is little or no corroborating

evidence connecting the defendant to the crime, it 1s an
abuse of discretion for a trial court to exclude expert
testimony on the reliability of eyewitness identifications
if that testimony is (1) relevant to the witness’s
identification of defendant, (2) based on principles that
are generally accepted within the relevant scientific

community, (3) proffered by a qualified expert and (4) on a

topic beyond the ken of the average juror” (id. at 452

[emphasis added]).

The LeGrand Court noted that “not all categories of [eyewitness




expert] testimony are applicable or relevant in every case” (id.
at 459). Further, “[i]ln the event that sufficient corroborating
evidence 1s found to exist, an exercise of discretion excluding
eyewitness expert testimony would not be fatal to a jury verdict
convicting defendant” (id.).

As stated in LeGrand, a defendant seeking to admit expert
testimony on eyewitness identifications must show that the
proffered expert evidence is “relevant to the witness’s
identification of defendant” (8 NY3d at 452). Here, to show the
relevance of his expert’s testimony to the reliability of the
eyewitness identification in this case, defendant relied on the
brevity and violence of the incident, the frightening and
stressful character of the incident for the complainant, the
different races of the victim and perpetrator, and the
complainant’s knowledge that the lineup included a suspect.
While LeGrand establishes that, in an appropriate case, all of
these factors may be proper subjects of expert testimony, it is
far from clear that defendant established that this 1s such an
appropriate case as to each factor he invoked.? After all, the
complainant had an opportunity to see defendant, under well-lit
conditions, before the encounter became stressful or violent.

Further, if the complainant knew there was a suspect in the

2To the extent the dissent suggests that the record
establishes the relevance to this case of expert testimony on
each factor defendant invoked, we disagree.

9




lineup, it was because she had previously made an identification
from a photo array. In any event, even if it is assumed that
defendant established the relevance of the proffered expert
testimony relating to certain of the factors, we conclude that
LeGrand does not require the admission of the expert testimony
because the record includes “sufficient corroborating evidence”
of defendant’s guilt (id. at 459).°

Before turning to the evidence corroborating defendant’s
guilt, we observe that, of the several decisions over the past
two decades in which the Court of Appeals has considered the

admissibility of eyewitness expert testimony in criminal cases,

‘The dissent argues that reversal is required by the
exclusion of expert testimony even on factors on which defendant
made no proffer at the time he renewed his motion for leave to
call the expert. Specifically, in arguing for reversal, the
dissent makes reference to “the correlation between confidence
and accuracy of identification, confidence malleability, and the
effect of post-event information on accuracy of identification.”
The record reflects, however, that when defendant renewed his
motion to present expert testimony, confidence malleability was
not mentioned, and, as to post-event information, his counsel
indicated that “there’s no facts [sic] in this case, so it’s not
relevant.” Those areas of inquiry were waived by defendant, to
say nothing of the fact that defendant never addressed why the
complainant would not have expected a suspect to be in a lineup
conducted after she had made an identification from a photo
array. Further, contrary to the dissent’s implication, defense
counsel was not entitled to renew defendant’s motion to present
expert testimony as to all factors simply by making a pro forma
statement incorporating by reference the contents of the original
motion. As the court instructed defense counsel, it was her
burden to show the relevance of each factor as to which the
expert would testify. Absent a particularized showing of the
relevance of a given factor, defendant must be deemed to have
abandoned the motion to present expert testimony as to that
factor.

10




LeGrand is the only one in which it was determined that the
exclusion of such evidence constituted an abuse of discretion.
Further, the facts of LeGrand are far removed from the facts
here, even when the lack of corroborating evidence in LeGrand is
put aside. In LeGrand, after all, the defendant was convicted
for a crime committed in 1991 after a retrial held 11 years
later, in 2002 (the trial held the year before ended with a hung
jury), and “[tlhe People’s case rested solely on identifications
made nearly seven years after the crime” (8 NY3d at 453) . The
circumstances that gave rise to special concern about the
reliability of the eyewitness identifications in LeGrand were
summarized in a later decision of this Court as follows:

“[A] few days after a livery cab driver was stabbed to death
[on June 15, 1991}, four people who had witnessed the attack
collaborated on a composite sketch of the assailant. Two
years later, the defendant was identified as a possible
suspect after a detective who arrested him for an unrelated
burglary concluded that he resembled the 1991 composite
sketch; however, because the police were unable to find any
of the witnesses to the stabbing, the case remained dormant
until 1998 when the defendant was again arrested for
burglary in the same precinct and the police again concluded
that he resembled the composite sketch. This time the
police located the four original witnesses as well as an
additional witness who was not identified until 1998. One
of the witnesses identified the defendant as the killer in a
photo array and a lineup. Two other witnesses were unable
to make a positive identification from the photo array, but
one of them picked out the defendant’s photo as a ‘close, if
not exact’ match (8 NY3d at 453). A third witness described
the defendant’s photo as ‘similar’ to the assailant and the
two remaining witnesses were unable to identify the
defendant from the photo array (id.).” (People v Austin, 46
AD3d 195, 200 [2007], 1lv denied 9 NY3d 1031 [2008].)

To complicate matters further, two of the three identification
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witnesses at the first LeGrand trial (which was held about 10
yvears after the crime) “had seen defendant’s photo array in the
district attorney’s office the night before they were to testify”
(8 NY3d at 453).

The facts of LeGrand make for a stark contrast with the
facts bearing on the reliability of the eyewitness identification
here. 1In this case, the complainant picked defendant’s
photograph out of a photo array only one hour after she was
robbed on June 2. Defendant’s image was included in the photo
array because the police recognized that defendant, who had been
arrested for a very similar robbery in the same area on May 28 (a
crime to which he pleaded guilty), fit the complainant’s
description of the perpetrator of the June 2 robbery.’ When
defendant was located, a lineup was conducted on June 22, within
three weeks of the robbery, and the complainant again identified
defendant as the perpetrator. Defendant was represented at the
lineup, about which his trial attorney stated, “When you look at
the photo [of the lineup], you can see it looks like a very fair

lineup.” As to the circumstances of the crime itself, it is

‘We recognize, of course, that the initial identification of
defendant from the photo array was not admissible (and was not,
in fact, admitted) at trial, since the defense never opened the
door to it. Presumably, however, the trial justice who excluded
the expert evidence was aware of the photo identification, which
had figured in a pretrial suppression motion decided by a
different justice. As previously noted, evidence of the May 28
robbery was also properly excluded from the trial.
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uncontroverted that it occurred in a very well lit area and that,
while the crime may have occurred within a few seconds, the
complainant had two opportunities to see defendant at close
range, first when he asked her for change and second when he
returned brandishing a knife. Neither defendant nor the dissent
points to any circumstance of the complainant’s identification of
defendant that casts doubt on its veracity.

The unusual fact pattern presented in LeGrand raises a
genuine question as to whether that case’s rule concerning
admissibility of eyewitness expert testimony applies in cases,
like this one, where the circumstances create much less doubt
about the reliability of the identification testimony.® We need
not answer this question today, however, because, as previously
stated, the record of the instant appeal includes evidence
providing significant corroboration of defendant’s guilt. Thus,
by the terms of the LeGrand rule itself, the exclusion of the
proffered expert testimony was within Supreme Court’s discretion.

Simply put, the witnesses presented by defendant himself
(Nimmons, the fiancé, and Murphy, the assistant teacher of

Nimmons’s daughter) had him seeking to document an alibi for the

Notably, in People v Austin (supra), this Court affirmed a
robbery conviction based solely on the victim’s uncorroborated
identification of the defendant, notwithstanding the exclusion of
eyewitness expert testimony. In so doing, we contrasted the
facts of LeGrand to the facts of the case at bar, as reflected in
the above-quoted excerpt from Austin (46 AD3d at 200).
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June 2 robbery (in the form of a school sign-in/sign-out sheet)
on June 3, long before his arrest for that crime. Contrary to
the dissent’s assertion, this did not emerge for the first time
during cross-examination. This evidence certainly supports the
view that the complainant was not mistaken in her identification.
In the face of such corroborative evidence, LeGrand does not
require that the conviction be reversed because defendant was not
allowed to present an expert witness on eyewitness
identification.

Defendant, implicitly recognizing how damaging the testimony
of Murphy and Nimmons 1s to his position, asserts that these
witnesses were confused by poor acoustics in the courtroom. The
record belies this explanation. Whatever defendant may say about
the confusion of dates in Nimmons’s testimony, Murphy’s testimony
was clear. 1Indeed, it is obvious that defendant immediately
reallzed how much damage Murphy had done to his defense by
referring to June 3, since his counsel promptly sought to get her
to change her answer, an effort to which Supreme Court
appropriately put a stop.

Defendant nonetheless asserts, and the dissent agrees, that
the testimony of Murphy and Nimmons cannot be used as
corroboration under LeGrand because it does not constitute
physical or forensic evidence directly tying him to the crime.

While it is true that LeGrand speaks of the absence of such
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evidence, nothing in LeGrand indicates that only such evidence
qualifies as corroboration for purposes of deciding whether
expert testimony on the reliability of eyewitness identification
should be permitted. LeGrand states that where “there is little
or no corroborating evidence connecting the defendant to the
crime” (8 NY3d at 452), expert testimony on the reliability of
eyewitness identifications should be admitted under appropriate
circumstances. Contrary to the dissent’s contention, LeGrand
simply does not state that only forensic or physical evidence
constitutes corroboration for these purposes.

Defendant deprecates the value of the testimony of Murphy
and Nimmons on the ground that it i1s not direct evidence of
criminality, but he does not dispute that the testimony in
question may be considered as evidencing consciousness of guilt.
While consciousness~of-guilt evidence is sometimes characterized
as weak, 1t seems to us that, under the circumstances of this
case, and considering the purposes for which it is being
considered, the evidence is of at least moderate value (see
People v Benzinger, 36 NY2d 29, 33-34 [1974] [“false statements
indicat (ing) a consciousness of guilt” had “a moderate degree of
probative force” under the circumstances]).

We recognize that, based upon LeGrand, the trial court may
very well have erred in refusing to permit the expert testimony

when defendant renewed his application at the close of the
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People’s case. Defendant, however, does not dispute that the
People’s case against him was legally sufficient, and, after the
People rested, as defendant’s case unfolded, it emerged that the
eyewitness identification on which the prosecution was based
found corroboration in the testimony of defendant’s own
witnesses, who described conduct by him that could logically be
explained only by consciousness of guilt. In light of this
corroboration (which, to reiterate, was unnecessary to entitle
the People to take their case to the jury), it 1s apparent that
any initial error in the exclusion of the expert testimony was
ultimately revealed not to be error as the evidence unfolded at
trial, or, considered otherwise, was harmless (cf. People v
Kello, 96 NY2d 740, 744 [2001] [stating the harmlessness standard
for errors in the admission of proscribed evidence]). LeGrand
sets forth a rule of evidence and procedure and, given the
undisputed legal sufficiency of the People’s case, this Court may
take account of the record as a whole in determining whether any
error occurred.

With regard to the subject of defendant’s alibi defense, and
the dissent’s observation that such defense was “by no means
conclusively disproved,” it seems to us that the dissent loses
sight of the fact that there is no guestion that it always
remained the People’s burden to disprove the alibi, not

conclusively, but beyond a reasonable doubt, toc the jury’s
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satisfaction. It also bears noting that the alibi defense
further disintegrated in this case because it emerged (as more
fully discussed below) that there were two versions of the very
sign-in/sign-out sheet on which the alibi was based. While the
dissent seems to believe that the redundancy of sign-in/sign-out
sheets did not diminish the alibi defense, the jury was entitled
to disagree. However, neither the People’s burden to disprove
the alibi defense, nor the self-destruction of that defense at
trial, is truly pertinent to the question presented on this
appeal, which is whether the eyewitness identification testimony
was so lacking in corroboration as to render the exclusion of the
expert testimony reversible error.® Defendant was, of course,
free to present evidence in support of an alibi defense, and to
require the People to disprove that defense, but we know of no
principle requiring us to shut our eyes to the fact that the
alibi evidence he presented inadvertently corroborated the
People’s case, thereby curing (or rendering harmless) any
possible error in the prior ruling excluding the expert evidence.
In other words, having presented the evidence in question,

defendant must accept, not only its advantages, but also its

SContrary to the dissent’s claim, we do not take the view
that “the jury’s rejection of the alibi drove the outcome of this
trial”; rather, we recognize that the consciousness-of-guilt
evidence that unexpectedly emerged from defendant’s alibi defense
corroborated the eyewitness identification evidence against him.
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disadvantages.’

Defendant also argues that his rights were violated when the
court admitted into evidence as People’s Exhibit 6 (People’s 6) a
logbook of original school sign-in/sign-out sheets, which
- included a sheet for June 2, 2005 (the day of the robbery) that
was different from the one defendant had previously introduced
into evidence through Carolyn Murphy, the teaching assistant, in
support of his alibi defense.? For the reasons discussed below,
this argument is unavailing.

At the outset, no constitutional issue has been preserved

'We disagree with the dissent’s characterization of People v
Austin (supra) as holding that “a court may not grant a motion to
introduce expert testimony bearing upon the accuracy of an
eyewltness identification on the basis of subsequently received
evidence.” In Austin, an unsuccessful pretrial motion to present
expert testimony on this subject was not renewed by the defense
at trial, even though the complainant’s trial testimony arguably
rendered the proffered expert testimony relevant. Since the
trial testimony obviously was not before the court when it
decided the pretrial motion, we recognized that such testimony
did not retroactively turn the denial of the motion into
reversible error (see 46 AD3d at 198). Nothing we said in Austin
suggests that a defendant is precluded from renewing a previously
denied motion for leave to present expert testimony on the
rellability of eyewitness identification in light of subsequent
trial testimony. To the contrary, we observed in Austin:
“Perhaps the better practice would have been to reserve decision
or deny the motion with leave to renew during presentation of the
People’s case, at which time both the defense and the prosecution
would have been in a better position to consider the relevance of
any expert testimony proffered on the effect of the various
factors on the reliability of eyewitness identification” (id.).

!The June 2 sheet admitted as Defendant’s Exhibit G reflects
a pick-up of the child of defendant’s fiancé from the school at
3:00 p.m., while the June 2 sheet in People’s 6 reflects such a
pick-up at 3:04 p.m.
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for our review with regard to the admission of People’s 6, as
defendant did not raise any constitutional argument in that
connection at trial (see People v Kello, 96 NY2d at 743-744). As
an evidentiary matter, defendant’s counsel stipulated on the
record to the admission of People’s 6, which, at the time of
admission, the court described as “the logbook from March through
June.” Defendant argues that his counsel was unaware that the
logbook included a sheet for June 2 because the prosecutor had
earlier offered into evidence faxed copies of sheets from the
logbook ending on June 1, the authenticity of which had been
stipulated by defendant. However, at the time of the stipulation
to the admission of People’s 6, the court clearly indicated that
People’s 6 included documents “other” than those that had
previously been faxed ﬁo the prosecutor, and, in particular,
sheets “from March through June” {(emphasis added), which should
have alerted counsel to the possibility that a sheet for June 2
was included. Nonetheless, defense counsel never sought an
opportunity to review People’s 6 before it was admitted.

It should also be noted that the confusion over the school
logbook was entirely the fault of the defense, which had not
given the prosecutor the required pretrial notice that it would
call a school employee (Carolyn Murphy) as an alibil witness to
establish defendant’s presence at the school at 3:00 p.m.

on June 2. When the court nonetheless gave defendant leave to
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call Murphy, the People were forced to make a rushed, last-minute
effort to obtain the logbook from the school, and the documents
comprising People’s 6 did not arrive at court until defense
counsel was giving her summation. We further observe thaf the
June 2 sheet in People’s 6 also supports defendant’s alibi.
Contrary to defendant’s contention, the court gave a sufficient
clarifying instruction in response to the jury’s note pointing
out the presence of “two time in/time out sheets with the same
date but different information.”

The court properly denied defendant’s motion to suppress the
complainant’s identification of him, as the lineup procedure did
not involve any violation of defendant’s rights. Defense counsel
was present at the lineup and viewed it before the complainant
did, but there was no requirement that defense counsel be given
an opportunity to participate in setting up the identification
procedure (see People v Hawkins, 55 NY2d 474, 485 [1982], cert
denied 459 US 846 [1982] [“during a lineup counsel plays the
relatively passive role of an observer”]). Defendant does not
identify any unfairness in the lineup procedure that was used.

Finally, the court acted within its discretion in precluding
the defense from calling two alibi witnesses of whom the People
did not receive the requisite pretrial notice.

Accordingly, the judgment of the Supreme Court, New York

County (William A. Wetzel, J.), rendered March 20, 2006,
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convicting defendant, after a jury trial, of robbery in the first
degree, and sentencing him, as a persistent violent felony

offender, to a term of 20 years to life, should be affirmed.

All concur except Lippman, P.J., and
Moskowitz, J. who dissent in an Opinion by
Moskowitz, J.
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MOSKOWITZ, J. (dissenting)

This appeal involves a core issue: whether the trial court
abused its discretion by refusing to allow an expert to testify
about factors that affect reliability of eyewitness
identifications in light of the Court of Appeals’ decision in
People v LeGrand (8 NY3d 449 [2007]). The trial evidence shows
that on June 2, 2005, at approximately 3:20 p.m., 13-year-old
Farhana U. was accosted on a staircase at the Delancey Street
subway station in lower Manhattan. A curved knife was held to
her neck and, when she refused to surrender the necklace she
wore, the necklace was ripped from her. While Farhana U.
testified that, at moments during the encounter she was able to
view the perpetrator clearly, she also testified that the robbery
lasted only seconds, that she was very scared and that she had
never seen the perpetrator before.

Some three weeks subsequent to the robbery, after having
selected defendant’s picture in a photo array shown to her in the
near aftermath of the crime and after a detective informed her
they had a suspect, Farhana U. picked defendant out of a lineup.

In a detailed pretrial motion, that the People did not
oppose, defendant sought permission to present expert testimony
as to “psychological factors of memory and perception that may
affect the accuracy of witness identifications.” The court

initially denied the motion, for the most part as premature, but
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also, in part, because the court found, without holding a Frye
hearing, that certain proposed areas of expert testimony relied
on theories not generally accepted as scientifically valid. The
defense renewed the motion at the close of the People’s case.’
The People again offered no opposition. The court again denied
the motion, this time solely upon the ground that the matters the
expert’s testimony proposed to cover were not beyond the ken of
ordinary jurors. The Jjury convicted defendant of the charged
robbery. Defendant now urges that the exclusion of testimony
from his expert, bearing upon the accuracy of Ms. U.’s
identification of him, constituted error and deprived him of a
fair trial.

In People v LeGrand (8 NY3d 449 [2007]), that the Court of
Appeals decided subsequent to the trial of this matter but is
nonetheless applicable in determining this appeal (see People v
Vasquez, 88 NY2d 561, 573 [1996]; and see e.g. People v Gonzalez,
47 AD3d 831 [2008], 1lv denied, 10 NY3d 863 [2008]), the Court

held that

°The People’s contention, adopted by the majority, that some
of these factors were waived on the renewed motion, does not
reflect a fair construction of the record. It would appear that
defense counsel was merely describing the court’s prior ruling on
the initial motion, not conceding that any of the proferred
testimony was irrelevant. We note that counsel, on renewal,
specifically excepted to the court’s rejection of the proffered
testimony bearing upon witness confidence and excepted “as well

to the other areas that the Court would find inadmissible.”
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“where the case turns on the accuracy of

eyewitness identifications and there is

little or no corroborating evidence

connecting the defendant to the crime, it is

an abuse of discretion for a trial court to

exclude expert testimony on the reliability

of eyewitness identifications if that

testimony is: (1) relevant to the witness's

identification of defendant, (2) based on

principles that are generally accepted within

the relevant scientific community, (3)

proffered by a qualified expert and (4) on a

topic beyond the ken of the average juror”

(LeGrand, at 452).

There is no dispute that this case “turns on the accuracy of

[an] eyewitness identification[],” and that at the time the trial
court ruled upon defendant’s motion there was not a scintilla of
“corroborating evidence connecting the defendant to the crime.”
Indeed, there was at that Jjuncture not even the prospect of that
evidence. Plainly, then, the denial of the motion constituted an
abuse of discretion, unless the proffered evidence failed to meet
LeGrand’s four enumerated conditions. No issue is raised as to
whether the proffer satisfied conditions one and three. Nor does
it seem debatable that the proffer satisfied, at least in part,
conditions two and four. LeGrand expressly found several of the
proposed subjects of defendant’s expert’s testimony to have
general acceptance in the scientific community (8 NY3d at 458):
namely the correlation between confidence and accuracy of
identification, confidence malleability, and the effect of post-

event information on accuracy of identification. To the extent

the others are not already recognized as proper subjects for
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expert explication, given the detailed nature of defendant’s
proffer and the obvious relevance of the proposed testimony to
the reliability of the incriminating identification, the court
should not have summarily rejected them without a Frye hearing.
The court’s summary conclusion that the proposéd testimony
of defendant’s expert would not shed light upon areas already
within an average juror’s experience, was plainly incorrect.
M[I]t cannot be said that psycholeogical studies regarding the
accuracy of an identification are within the ken of the typical
juror” (People v Lee, 96 NY2d 157, 162 [2001]). Nor do the
results of these studies correspond with our expectations from
ordinary experience. To the contrary, these studies have yielded
findings at once highly counterintuitive and highly relevant to
the assessment of the accuracy of eyewitness identification
testimony, among them, for example, one that would have been
particularly pertinent in this case, i.e., that there is an
inverse relation between high levels of stress and the
reliability of the stressed individual’s identification (see
People v Young, 7 NY3d 40, 43 [2006]). Such counterintuitive
information, accessible through scientific inquiry rather than
common experience, affords jurors “more perspective than they can
get from their day-to-day experience” (id. at 45 [internal
quotation marks and citations omitted]) and cannot be adduced

through cross-examination of an identifying witness or
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effectively imparted by means of a standard jury charge (see
People v Mooney, 76 NYzd 827, 831 [1990] [Kaye, J., dissenting]).
It is true that the facts in LeGrand were extreme, and that
the circumstances at bar are less extreme. However, 1t is also
true that no reasonable reading of LeGrand could engender the
highly artificial notion that the Court intended to tether the
application of its holding to the particular circumstances of
that case. Rather, LeGrand recognizes that there is now
persuasive scientific evidence that, under certain circumstances,
eyewitness identification testimony, even while apparently
convincing and certain, is fraught with error (see LeGrand, 8
NY3d at 454-455). We should not limit LeGrand, then, to its
facts, and thus effectively consign it to jurisprudential
oblivion. Instead, we should apply LeGrand in accordance with
its broadly articulated holding and remedial purpose, that is, to
enhance the quality of the deliberative process as well as the
reliability of its outcome where a prosecution depends entirely
on substantially uncorroborated eyewitness testimony and the
introduction of expert testimony 1is otherwise warranted.
Obviously, this does not mean that in every case turning on
eyewitness identification testimony, a court must admit expert
testimony bearing on the reliability of the identification
(People v Mooney, 76 NY2d at 833). It is a relatively infrequent

case in which there is no other evidence of a defendant’s
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connection to the charged crime, and the particular circumstances
of a case will often render expertise about the accuracy of an
identification of little or no utility. This, however, is not
such a case. It is not, for example, a case in which the
identifying witness previously knew the perpetrator, or in which
the opportunity to observe was ample, or in which extreme stress
or cross-racial factors could have played no role affecting the
reliability of the identification, or in which the witness was
not distracted from her observation of the perpetrator by the
near and undoubtedly terrifying presence of a threatening weapon,
or in which there was no question as to whether police conduct
and procedures affected the witness’s post-incident
identification. This is not LeGrand, but it is an eyewitness
case, indeed a single eyewitness case, in which issues bearing
upon the reliability of the inculpatory identification were
clearly raised and in which the jury could have benefitted from
the analytic perspective that defendant, in his proffer, sought
to provide through his expert. It is a case in which the
limitation upon a trial court’s discretion enunciated in LeGrand
is clearly applicable and in which the trial court exceeded that
limitation in the exercise of its discretion (see e.g. People v
Gonzalez, 47 AD3d 833).

The majority’s contention that the court properly rejected

defendant’s proffer under LeGrand because there was corroborative
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evidence 1s simply incorrect. As noted, at the time of the trial
court’s denial of defendant’s motion, there was absolutely no
corroborative evidence before the court. The court denied
defendant’s motion at the close of the People’s direct case. The
purportedly corroborative evidence, upon which the People and the
majority now rely, did not surface until well into defendant’s
case, emerging as it did altogether unexpectedly during the
cross-examination of two of defendant’s witnesses he called as
part of an alibi defense. We have, of course, held that a court
may not grant a motion to introduce expert testimony bearing upon
the accuracy of an eyewitness identification on the basis of
subsequently received evidence (see People v Austin, 46 AD3d 195,
198 [2007], 1v denied, 9 NY2d 1031 [2008])%°, and it would be no
less offensive to fairness, orderly procedure and, indeed, logic,
retrospectively to permit the denial of such a motion upon an
evidentiary predicate not before the court at the time of the
motion’s disposition. Moreover, because the People did not
railse, much less argue, the factual issue of whether there was
sufficient corroboration of defendant’s connection to the charged

offense to warrant the motion’s denial, this Court may not review

To the extent the majority itself relies on People v
Austin, 46 AD3d 195[2007], it is misplaced as in that case the
defendant failed to establish the relevance of the proffered
expert testimony to the particular facts of that case. Here, the
People did not contest defendant’s motions and even on appeal do
not contest the relevancy of the initial topics defendant
proposed.
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it. Therefore, corroboration may not now be urged, much less
adopted, as an alternative theory in support of an affirmance
(see CPL 470.15[1]; People v Romero, 91 NY2d 750, 753-754
[1998]). Even with this “post hoc” evidence, other than the
victim’s testimony, the jury had no physical or forensic evidence
connecting defendant to the crime.

The majority stresses evidence that in no way actually
connects defendant to the charged crime, but is at best some
evidence of consciousness of guilt. It fails to realize that the
course of this trial could well have been different had the court
not excluded the proffered expert testimony. Defendant’s
conviction was not, and could not have been, premised upon
whether the prosecution disproved his alibi; rather it was
necessarily premised upon whether the complainant correctly
identified him. Ultimately, it was the jury’s decision to credit
the complainant’s identification, not the rejection of
defendant’s alibi, that dictated the trial’s outcome. Had the
court permitted defendant to challenge the reliability of the
identification by means of the proffered expert testimony, it is
entirely possible that the jury would not have believed the
accuracy of the inculpatory identification, and it is also
entirely possible that the jury would, in that event, have
credited defendant’s alibi (although it would not have had to do

so to reach a verdict of acquittal).
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While it i1s true that there was some evidence that defendant
sought to establish an alibi prior to his arrest, the timing of
defendant’s request for the sign-out sheet indicating that he had
been at Herkimer Street in Brooklyn some 20 minutes prior to the
charged crime at Delancey Street in lower Manhattan’, was by no
means definitively established. Ms. Nimmons clarified that
defendant did not request her to retrieve the sign-out sheet
until after his arrest, and although Ms. Murphy did testify that
Ms. Nimmons requested a copy of the sign-out sheet the day after
the robbery, it is noteworthy that Ms. Murphy, upon whose
testimony the majority places such reliance, also specifically
testified that, some 20 minutes before the robbery, she saw
defendant come into the classroom at the Herkimer Street day-care
center where she worked and that she saw him, at that same time,

* Also noteworthy is the confirmation of

sign the sign-out sheet.
defendant’s presence at the day-care center at or near 3:00 P.M.
on the day of the robbery by both the copy of the sign-out sheet

Ms. Murphy gave to Ms. Nimmons and by the sign-out sheet for the

It is not disputed that if, in fact, defendant was at the
Herkimer Street location 20 minutes before the crime, he could
not also have arrived at the Delancey Street station in time to
commit the crime.

‘The court inquired of Ms. Murphy: “Do you specifically
remember him [defendant] signing it [the sign-out sheet] on June
the 2™?,” to which the witness replied, “Yes.” To the
prosecutor’s immediately following ingquiry as to how Ms. Murphy
remembered, the witness responded, “Because I saw him come into
the classroom and sign it.”
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same day the People retrieved directly from the day-care center
during the final stages of the trial. The point of all this is
that defendant’s alibi was by no means conclusively disproved and
that it is altogether possible that the jury would have given it
credit if the jury had some additional framework to question the
reliability of the complainant’s identification.

The majority’s conclusion that the jury’s rejection of the
alibi drove the outcome of this trial, even had the court
accepted defendant’s expert proffer, is thus speculative on two
counts: first for its supposition that the jury would, in that
alternative scenario, have rejected the alibi and second for its
additional supposition that the alibi defense and the evidence
related to it, both for and against, would, in that scenario
ultimately have played any role at all in the jury’s
determination. As noted, the jury could have acquitted the
defendant solely upon the determination that the complainant’s
identification was insufficiently reliable. On this record it
cannot be said that it would not have done so.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 14, 2008
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