
SUPREME COURT, APPELLATE
RST DEPARTMENT

S ON

THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Tom, J.P., [\[;:,rriolli, 11 ,'n... UU,.i.re, J J .

Index 402936/06New York,
General

The People of the State of
by Andrew M. Cuomo, Attc,rrle'y
of State of New York,

Pet -Respon.de,nt

2811N

Marcus Nursing Home, Inc.,
Respondent-Appel

LLP, New el L. Kurtz of counsel), for

Andrew M. Cuomo,
UUOC.i.) ,

, New York (Laura

Court, New S.

J.), entered August 24, 2006, which granted the ition

directing compl.i.uu~~ with a subpoena and denied the cross motion

to quash, unanimously affirmed, without costs.

Tom, J.P. and Williams, J. concur in a
separate memorandum by Tom, J.P. as follows:



.P.

At ect

course an

mi SITlarla(:jement at , as well as s

(see ic Law 2803 c). The At~v~uc

General's office lS to to oi such f ClUUU.-Lent

or ill act t s, to proof and to issue II [i] n

connect th any such applicat II (Execut Law § 63 [12] ) .

th Insurance Portabili

PAA) (42 USC § 1302d et seq.)

and Accountability Act of 1996

zes the production of

medical records are relat to a

timate law inquiry II (45 CFR 16 .512

[f] [1] [ii] [C] [1] i see Matter La le e Intl. f S. . v

Attol:ne'y N.Y., 10 NY2d 192, 196-197 [1961])General

We agree

State

Supreme Court that when investigat possible

of law at a th reI iIi (see e.g. 42 USC

§ 1320a 7b), the Attorney General's ice functions as a "health

oversight agency II within the meaning of HIPAA (45 CFR 164.501;

164.512[d]). The Attorney General has demonstrated "authority,

relevancy, and some basis for inquisitorial action" (Matter of

A'Hearn v Committee on Unlawful Practice of Law of N.Y. County

Lawyers' Assn., 23 NY2d 916/ 918 [1969], cert denied 395 US 959

[1969]), and except where "the futility of the process to uncover

anything legitimate is inevitable or obvious or where the

2



is t evant to any a

11 not

NY2d 327! 331-332 [1988 citat

tt , we note Execut

Law § 63(12) st ion llengage

fraudulent or i 1 acts ll re to the the

bus SSt here respondent nurs home, not to a person its

care. While idents ient

miscoD.dt:lct reflect respondent's lure to protect the

s guaranteed to ients Public Law § 2803-c.

Thus, we regard the inc s as relevant to, and indicative of,

the 1 tern of t '-j0CL._'-'--'H, not as

mere i at in care.

Nardelli and ret JJ. concur in a
separate memorandum by McGuire, J. as
follows:
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McGUIRE, LT

I with Justice Tom's concurrence the

Court affi for

f reasons.

Justice Tom's concurrence issuance the

sole on the of the At General's

authority Execut Law § 63(12) I would not rely on

statute. At argues Executive Law § 63(12)

is not 1 ted to consumer fraud cases, I do not wi

the argument at level of generality. But it is far from

obvious that the Attorney General's authority under Execut Law

§ 63(12) is so sweeping as to ze issuance of

srecords

s of, asto two

to

relat

zes it his "OC.A.,-,"aJ. ly aggressive by

two of four residents. More , I

doubts that these two incidents satis the statute's

requirements of either "repeated . illegal acts" or

"persistent . illegali ty" (Executive Law § 63 [12J [emphasis

added] ) .1

Notably, the Attorney General does not venture any

explanation of the "illegal" character of the "sexually

lThe Attorney General does not
Executive Law § 63(12) to seek relief
fraudulent. . acts" or istent

on his authority r
on account of "repeated
fraud" (emphasis ) .

4



aggress the two res s. f

s statute is so

d lit

to any or nurs reason to I

been ient or

one twice ient.

Moreover, under the Attorney General's view of s powers under

Executive Law § 63 (12), it appears to be irrelevant that the

ostensibly "illegal" conduct was not committed by the

investigated. That is hard to square with the terms of

statute, which authorizes the Attorney General to bring suit and

invest " [w] hAnA,rA any person I engage in

U."''''''JHutrate persisten

transact

se

on,

acts or

i

ent or ill

fraud or il

ilrements ofthesati

s" (Executive Law § 63[12]). Although it is not clearof

what

acts or persistent illegality under the Attorney General's view,

presumably the Attorney General does not contend that two

tances of patient ect or medi care occurring

in a hospital or nursing home would be sufficient.

Justice Tom's concurrence, however, apparently embraces that

extraordinary contention. It first correctly recognizes that

"the requirement of Executive Law § 63(12) that a party

investigation 'engage in repeated fraudulent or illegal acts'

5



to jJy'O_LU',-OS, here

nurs home, not to a its care." It

state the two \\ ient mi.sc;olC1duc;·t" est ish

acts resj:1oIlderJLt

resj:1oIlderJLt's f to ec to s

Health Law § 2803 -c." Preou"'Q.jJ Justice Tom is

ref (h) of subdivis 3 of § 2803-c, ch

provides relevant \\ [e J patient shall be

from mental and physical abuse." I respectfully submit it

from obvious any nurs home or hospi in this

state engages in "illegal acts" wi the meaning of Execut

Law § 63(12) , over some -'-U,'-A'-, -'- ini te

racted t ,a ient s two acts! or two

ients commit one act, that can as

"mental [or] physi abuse."

Ins ! I of

N-PCL 112(b) (6). The subpoenas are part of a broader

investigation one respondent concedes is proper into

financial and governance issues. In litigating s motion to

compel compliance with the subpoenas and the cross motion to

quash, the Attorney General made a strong showing of significant

financial and governance irregularities. At least under these

circumstances, in pursuing his investigation into both possible

mismanagement by respondent's board members and officers and

6



vers e from s a.s a nurs

At is entitl to assess the extent to

may

scope

e

care.

su.se of

compromi

a I may is relevant to a s

At the ate measure

(see N-PCL 112[a] remedial measures an

action or speci

under the N-

by

N-

cta

to issue's authori

may issue in

1 ice is

v liance (136 sc 2d

that "[i]n connection with any such

ial proceeding [authorized by N-PCL

ch respondent relies on l states

wi the c

N-PCL 112 (b) (6)

proposed action or

112(a)]1 at

added). Matter

1022 I 1025 [1987]) I

that

PCL 112 (b) (6) "presuppose [s] a ision by the Attorney-General

to bring the proceedings to the adjudicative stage. 1I In my view l

however I the Attc1rrley IS ty to issue subpoenas

under N-PCL 112(b) (6) does not depend on an antecedent decision

actually having been made to commence one of the specified

actions or special proceedings. The word "proposed ll certainly

does not require the conclusion that such a decision must have

been made I and the statute does not state that the Attorney

7



issue connect wi such act

or has " To

At , s to ssue a an tecedent

on to commence one '+'l.L or

at least somet At to commence

or to commence act or fore

satisfied that doing so was appropriate. For these reasons,

because the broad scope Attorney General's

over not for-profit corporations (see MatteI:' of McDonell, 195

Misc 2d 277, 278-279 [2002J), I would construe

"proposed" to mean "potential."

word

I also would ect es:pc)n(:1ent' s as an

for reversal, Insurance

Port and Account Ii Act of 1996 (42 USC § 1320d et

seq.) (HI forbids disclos to the Attorney

the records subpoena. The

argues HIPAA does not disc the records sought

for two reasons: because the Department of Law is a "health

oversight agency" as that term is defined by the relevant

regulation (45 CFR 164.501), and the Attorney General is a "law

enforcement official" within the meaning of the same regulation.

Under that regulation, a "law enforcement official" is "an

officer or employee of any agency or authority . . empowered by

law to . [iJnvestigate or conduct an official inquiry into a

8



at lawn or to" ]rosecute ho'V''''' se

a c I, or s

from 1 at avv. "

expressly states i ef s

not General is a

official' thin the of HIPA.A "

that it nonetheless may not disclose the medical

they are not "relevant and material to a 1 t e law

enforcement inqui (45 CFR 164.512 [f] [1] [ii] [C] [1] ). Thus,

s argument is not an independent ground for reversal but

rather collapses into respondent's challenge to the of

the stigat that the As

lenge is t, re:Sj:)OJQder:Lt's content that HI

s compliance wi so is without

As respondent's reliance on the disc ions HIPAA

easi disposea of on s , I not deci less

S.L tlI.I-I.1,. c question whether the Department of l.aw is a "heal

oversight agency."

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2, 2008
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Tom, J P., Friedman, ey, Acosta, L",'reE;OInan, J J

4183-
4183A

PI
, LLC,

1 399/02

Sam . ,
RE;Sl?OncieJClts,

Nomura
De

, et al.,

Law Offices of Thomas Hoffman, P.C., New York (Thomas Hoffman
counsel), for appellant.

McManus, Col
counsel) ,

Munves PC, New York (Jason
Kat s.

P.C., New
and

of counsel),

(Scott C. Tuttle
.r;\.L,,=>j,J.,"-U, respiorld i2n,ts.

Wilson (Brett A. Scher of
re S'j:loIld I2n,t

,"-LI LU,J..::;l C-l- ), for

Meister Seel
for Stuart I

& Fein, LLP, New S.

Order, Supreme Court, New York County (Marylin G. Diamond,

J.), entered November 24, 2006, as it dismissed the

third, fourth, fi sixth and seventh causes of action as

against the attorney defendants, unanimously affirmed, without

costs. Order, same court and Justice, entered November 2, 2007,

as it denied plaintiff's motion for renewal and for leave

to amend t complaint, unanimous modified, on the law, to the

extent of ing pI iff leave to file

10



horhn se

cost, as

costs. Cross

ss

fi

U~~':;ULLtll'-~Uo1y

compl

ar:)DE::a.lS

iff, who does not l , was to

an

re a two-

to s

to11

LLC

$

Internat

an

Sam Suzuki permanent managing control a itsgave de

affairs. title to a consist of 41

condominium

Hasegawa.

s owned by an entity cantrall by

transact was derogation of "a clear and

unequivocal court order" enjoining transfer of the property due

to of v nCl'::>':;~'CLWCl., 281

AD2d 594, 595 [2001]) Novembers act

court,

CL.LH l-. -L f f

to feeteral.enaa.ncsch2002,

amendment of the campI

of RICO

to conform to

Cl.'-j<.A..l.U, to refrements and,

lowing by the Di ct Court late 2005, iff

filed her third amended complaint, and defendants brought this

pre-answer motion to dismiss (CPLR 3211 [a] [1], [7]), which

Supreme Court granted in relevant part. Plaintiff then

interposed a motion to renew, which also sought amendment of the

complaint to reflect a change in the law concerning standing to

sue a limited liability company.

The complaint adequately pleads a cause of action for fraud,

11



all Sam

a c

transfer

ce

I asserts

sat luded

million sett~CllICU~ of a fraudulent conveyance claim

Ha.sE~q,3.Wa I s wi

amended compl asserts claims and

conspiracy to de (third and causes of action)

defendants Daniel Roshco and his f , Markowitz & Roshco,

Stuart I. , and s firm, Kudman Trachten, LLP (collect

defendants) and s irm are wi

1 ice of (fifth, s

seventh causes action) the proposed

wi breach of f

It is that a iff was not

represented by counsel with respect to either formation of

Keystone or trans of the subject Defendant

Daniel Roshco represented plaintiff in the sale of her New York

condominium apartment to secure funding for her investment in

Keystone, obtaining her unlimited power of attorney to permit

sale of the premises her absence.

Both plaintiff and her brother were present when the

12



2000.

$8,500 out

cl

was not

of

LLC.

chi

Y-OT\-'-Osentat at

leges escro~v to the

closing was even scheduled whereby,

all leverage to withdraw from the

aintiff asserts,

II

11

the all

f led to disclose

towas

rA

transact

defendants is that

alleges that Suzuki, represented by

iff, who that she was represented by

the at

extent to

compl

defrauded pI

Ro.shco

,is assert of any

either Roshco or Rich that was calculat to induce pI iff's

det ~lll~~JL~al reliance so as to a aim

Houbigant, Inc. v Deloitte & Touche, 303 AD2d 92, 100 [2003])

and, absent any underlying tort, the conspiracy claim is likewise

without (see Jebran v LaSalle Bus. Credit, LLC, 33

AD3d 424, 425 [2006]).

A claim for attorney malpractice arises out of the

contractual relationship between the parties, whether documented

by a retainer agreement or not (Moran v Hurst, 32 AD3d 909, 911

[2006]). Absent actual representation by Rich and Kudman

13



tiffls I are unt~u.~-,-,~

as CUUCl.LLl.. S (see AG Partners!

L.P. v State St & Trus Co, 5 NY3 582, 59 [20 5 )! as

cause act breach of f iary (see

v .LICVV..L.H, 21 AD3d 731, 733 [2005]! v ed NY3d 7

[2006] i Tabner v Drake, 9 AD3d 606, 611 [2004]).

every favorableAffording plaintiff

10 v Real

benefit

Co , 40 NY2d 633, 63 [1976] ) , we

accept as true the complaint's allegations that Rich knew or

should known active assistance he provided to

was to erests (see Franco v ish, 210

AD2d 630, 6::33 [1994]) Rich and Kudman en were

egawa

u.':'UJ),. ..L., as IS lllCLUC:1.'-j'C.L, was a

fiduci duty to plaintiff. A cause of act aiding and

ofa

res a

iff,

IIbreach of fiduciary duty mere

showing of a fiduciary duty owed to pI

that duty, and defendant's substanti assistance . in

ef ing the breach, with result damages II (Ulico

Cas. Co. v Wilson, Elser, Moskowitz, Edelman & Dicker, AD3d

, 865 NYS2d 14 [1st Dept 2008] i Kaufman v Cohen, 307 AD2d 113,

125 [2003]). Owners of a fractional interest in a common enti

are owed a fiduciary duty by its manager (see Caprer v Nussbaum,

36 AD3d 176, 189 [2006]), and it is now settl that a member of

14



10

Co. 1

to ain a

39 AD3d 38 [2007] 1

..
a

New York

is v Wol

e

1i

on its

a 1

NY3 d 100 [2008])

act

55 NY2d 433 1 442 [1982], cert ed 459 US 1 46 [1983]) 1 we f

it sufficient o the extent ch and

Trachten knowingly assisted Suzuki to structure the transaction

a manner that was det to a iff's erests,

may be held liable for aiding and abetting the breach of Suzuki's

duc duty to her as owner of Keystone's maj

UL.lllClH, 307 AD2d at 125).lnterest

We f fJ-<.u.-<.u<--iff's mot to amend compl to be

t (CPLR 3025 ]; see

., 43 AD3d 364, 365 [2007J) As not

L"lillJJL(-LanCe Serv. I

s matter was

iff's capaci2006,

court until late 2005, defendants interposed

ss

litigated in f~n~Y'~

this motion to

to bring derivative claims on behalf of has only

recently been resolved (Tzolis, 10 NY3d at 109). Given that

detailed facts concerning the extent of attorney defenaa.ncs'

involvement the fraudulent scheme are pecul within the

knowledge of other parties (see Jered Contr. Corp. v New York

City Tr. Auth., 22 NY2d 187, 194 [1968]) and substance of the

alleged wrongdoing is set forth in the affidavits of plaintiff

and her brother l the circumstances surrounding the proposed cause

15



act are sufficient stat to amendment of

compl d tre . v Sana Co., 8 AD3d 352,

354 355 [2005] Non Co. v s .Assoc ,

AD2d 107, 116 [1998]). Moreover, at s st

j of issue scovery,

j'r~0n~en wil not susta ce as a re

amendment (see Stroock & Stroock & Lavan v Beltramini, 157 AD2d

590, 591 [1990]).

We dismiss the cross appeals as abandoned l to

raise grounds for affirmat relief in the briefs (see vera v

Anilesh, 32 AD3d 202, 204 205 [2006],

NY3d 627 [2007]).

on other 8

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT

ENTERED: DECEMBER 2
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MazL,uLc~li, J.P., Saxe, Catterson, ck t l:''reE~al:nan, J J

4690 the State of New I . 6146/05

a Taussi Casucci,
De llant.

St ey , New
appellant.

(Jason C. of counsel),

Robert M. Dis
Morse of counsel), res~lorldl2nt

I New L.

Judgment, Supreme Court, New York County (Gregory Carro,

J.) , September 12, 2006, convict defendant, after a

jury t all of grand 1 In and 44 counts

of the ~~'~'rQQ, and sentenc her a term of 3

to 9 years concurrent

unanimously affirmed.

44 concurrent terms 2 to 6 years,

Defendant makes a two that was of

her right to counsel.

law, she was without

F , she claims that, as a matter of

services of a licensed attorney at trial

because lead counsel, Carlos Perez-Olivo, never s

disbarment in another jurisdiction, thereby avoiding reciprocal

disbarment. Second, she claims that, as a matter of fact, this

attorney rendered ffective assistance, as did a second

attorney who represented her at sentencing.

Shortly after defendant's trial, this Court disbarred Perez

17



ivo reasons not re to s case tter Perez-

ivo, 34 AD3d 141 [2006] ) effect s Court's

fell ' s
.

at

t , Perez Olivo was not New

1 ' to aw. However, 2001, was_l

in Puerto Rico (In re Perez Olivo, 155 DPR 8 7 [2001J),

but he never complied the notificat 22

NYCRR 603(3) (d). As a t, no rec disc

proceeding was ever instituted; the ultimate New York disbarment

was on other grounds.

"Counsel, as word is s Amendment can

mean less than a licensed attorney at law." e v

47 NY2d 287, 293 [1979]). Defcuuau~ essential

that at time of , Perez-Olivo

"constructively" sbarred, because had he reported s Puerto

Rican s sbarment New would

legedly have inevitable.

As we observed a case where we declined to find,

retrospectively, a constructive absence of counsel based on an

attorney's posttrial suspension for mental disability, "we do not

see a sufficiently compelling or persuasive reason to create a

new per se rule to cover the instant situation." (People v Lopez,

298 AD2d 114, 116 [2002], lv denied 99 NY2d 616 [2003]).

Reciprocal discipline by this Court is never automatic; it occurs

18



record

reasonably

assistance

have occurred

e v Love, 57 NY2d

extent t

and preparation (see

e ect

Perez Olivo

ckland v Washington, 466

matters outside

new t

so

st

rece

record, to

e, as to what

In any event, the alleged errors and

never did occur.

st

aus

the rements set

an of s Court sett

sc act at is

issues set 22 NYCRR 603.3(c) TtJe

fendant's cIa

e

In particular, Perez-Olivo could

that de

On

to

vera, 71 NY2d 705, 709 [1988] i

state and federal standards (see People v Benevento, 91

lve assistance in fact, we find that claim unreviewable

ions, however

circumstances

e v

effect

as

ent led to lit

22 NYCRR 603.3,

inef

see no reason to

ter satisfact

19

on direct appeal because

Perez Olivo's t

review, we f

US 668 [1984]).

998 [1982])

under

NY2d 708, 7 3 714 [1998] i see

unhelpful to her defense.

concluded that a motion pursuant to CPL 60.45(2) (a) to suppress

defendant's confession to civilians would have been futile and

omissions did not deprive defendant of a fair trial or cause her

any prejudice (see People v Caban, 5 NY3d 143, 155-156 [2005]

People v Robot, 84 NY2d 1021, 1024 [1995]; compare People v

Turner, 5 NY3d 476 [2005]). The evidence of defendant's It



was " c]ounsel may not be to create a

it stl! ( e v tas{ 213 AD2d 96{

101 [1995]) f Lv 86 NY2 872 [1995]).

At sentenc rese'nced an attorney

other establi s s

effective assistance. We no is

the sentence.

THIS CONSTITUTES THE DECISION A.ND ORDER
OF THE SUPREME COURT { APPELLATE DIVISION{ FIRST DEPARTMENT.

ENTERED: DECEMBER 2{ 2008
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as

1 6764/04

costs, the

iff's

oor,

JJ.

an act

Jane

York Building

ed 9 NY3 d 808)

(Joseph A.

al

the compl

. ,

basis of

21

Young &
for appellant.

favor of de

., etc.,

caused

June 12, 2008,

-against -

Court, New York

1,
.l.C1..l.Ljec..if f -Ke:SI)Ond.erlt

es

CSB

mot

Mazzarel l, J.P., Saxe, Catterson, Renwi

Plaintiff's deposition testimony that the floor on which she

Mazure Director wil
(Anna A. of counsel) ,

469

lyn, Hausner & Montanile, LLP, White PI
Montanile of counsel),

motion granted and the complaint dismissed. The Clerk is

J.), entered on or

contractor, for summary judgment dismiss

directed to enter judgment

Maintenance Corp. dismissing the complaint as against

C1.~IC1..~u~t it, unanimously

slipped was "very shiny" and "over waxed," without more, does not

support an inference of negligent waxing or polishing (see Davies

v City of New York, 39 AD3d 390 [2007], lv

Nor may such inference be made on t



test

were on

a a yel "caut

Ioor after

II or "sl-Lf.Jf.Jt::::L'!"·

I (see

s

v

Co., 220 AD2d 293 [1995 ). We have

-J..u...:.",.L-iff's

unavail

f

THIS CONSTITUTES DEC SION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST

ENTERED: DECEMBER 2, 2008
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Mazzarelli, l:'TeE:arnan, JJ

4692 In re S, ,

A Person
a Ie

llant.

.'

Presentment

Tamara A. Steckler, Aid Soc
Colella counsel), for appellant.

, New (Patricia

Michael A. Cardozo, Corporation Counsel, New York (
Scalzo counsel) , presentment agency.

Order of spos ion, ly Court, New York County (Susan

R. Larabee, J.), entered on or about December 20, 2007, which

adjudicat appellant a juvenile a t f..Lu.u..Luy

comrrllt an act/ whi

an d constitute of obstruct

governmental administration in second placed him

on ion for a of 18 months, affi

without costs.

The court's finding was based on legally sufficient evidence

and was not Q~'Q_LUot the weight of the evidence (see People v

Danielson, 9 NY3d 342/ 348-349 [2007]). Appellant's physical

acts of interference with the officers' performance of their duty

clearly satisfied the elements of Penal Law § 195.05 (see Matter

of Quaniqua W., 25 AD3d 380 [2006]). The court's dismissal of a

resisting arrest charge does not warrant a different conclusion,

23



appellant's s ui-IC,,",UJ-ates as

to reason di s (see People v Rayam, 94 NY2d 557

[2 000] ) f and! event! resist arre

obstructing administrat fferent elements

(see Matter tta T., 92 AD2d 416 [1993]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST

ENTERED: DECEMBER 2, 2008
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Dale

602470/05

and. The

Si

s and courses

counsel), for

of

(Judith J

I

• !

, Freedman,

ed defendants

firmed, with costs.

Garner

fferent indivi

(W.

et

Re S};)Oll.d.en,t s ,

25

to two

. ,
.M.i-"I-''CO.J.lants,

R. Sche
Inc., respondent.

4, 2007,

Brown,
if

them, unanimously

Court, New

., Saxe, Catterson,

P.

Bus

Derek Couzens,
De

es were assJ.~,".'_~

Ii,Maz

4693

aintiff P. Sherman Brown entered into a licensing

Collier & Basil, P,C" New York (Robert J. Basil of counsel),
Bus Leadership Group, Jul Dennett, Mark tzmaurice,
Peter Naylor, Jack Ross and Ross, respondents.

Dady & Garner, PAl New
appellants.

Arent Fox LLP, New
rne>rn e & Assoc

agreement with defendant Dale Carnegie & Associates, Inc. (DCA)

t

in 1990 for the right to use the DCA name, mat

complaint as

J.), ent

at training centers in two defined territories

respondents' motions for summary judgment dismiss the

would be entitled to a continuing license fee (CLF) from his

agreement provided that upon its expiration or termination Brown

successor licensee. When Brown's agreement



Bus s Group one se

DCA

s.acquired

a license

ventures formed a j

2003, BLGIn

Brown's t until

Brown's

rm(Olnc~e, DCABLG's poor

to itself. DCA ass

2005,

trans

tories to another licensee December 2006.

Brown compl of DCA's ion BLG as s successor

and of the IS-month delay in selecting BLG's successor, which

re ted the parti loss of his CLF payments. However,

contrary to s contention, the evidence fails to se an

s,sofs

i covenant of

inference that DCA acted

(see ton v Educational Tes Serv., 87

NY2d 384, 389 [1995] i Pernet v Peabody Eng/g, 20 AD2d 781

[1964J) .

Nor does the raise an that in

the business BLG failed to use its "best efforts," pursuant to

the 2003 agreement between DCA and BLG, in ch Brown's right to

CLF payments is included, since the agreement's "best efforts"

clause does not contain "objective criteria against which [BLG's]

efforts can be measured" (Timberline Dev. v Kronman, 263 AD2d

175, 178 [2000] i Non-Linear Trading Co. v Braddis Assoc., 243

AD2d 107, 113 [1998]). The tory Revenue Potential (TRP) ,

26



amount bus to the

, and Minimum Ur.r'\rlll"t (GMP) ,

DCA s revenue ! not

at

t s

a. Moreover,

revenues so as toDCA's

license were entirely DCA BLG. f Brown

from them at 1, was only incident ly, s BLG's s

to meet these standards would qE~nE=rate revenue from which s CLF

would be calculated. But Brown had no to enforce these

standards, particul the GMP. In any event, a sponsor could,

despite its t efforts, 1 to meet the TRP or GMP because of

market (see Ohanian v .Avis Rent .A Car Sys., Inc., 779 F2d

01, 108 [2d Cir 1985])

Brown's content s CLF must be ated as a

percentage of the "aggregate income" ed from all

tories by BLG, not

belonged to him, depends on an interpretation of the term

"aggregate income" that is unreasonable, reading his 1990

agreement with DCA and BLG's 2003 agreement with DCA as a whole

(see Metropolitan Life Ins. Co. v Noble Lowndes Intl., 84 NY2d

430, 438 [1994] i Matter of Lipper Holdings v Trident Holdings, 1

AD3d 170 [2003]). Indeed, by Brown's own admission, the CLF was

intended to compensate a former licensee for the business and

gooditllill it had built up and for its inability under the

27



to ass or 1 iness itself,

Ii to Brown on BLG's

cter:enct.anLts - eE;pC)Di:1ents 1 2003

BLG DCA, cannot e, In any event, a

"is to be st ctest manner" te

Rose Food v oa~C~l, 99 NY2d 589, 591 2003] i so v

Segal, 256 AD2d 199 [1998]). The guarantee agreements

st that the ees " 1 to fit of DC&A,

s successors and assigns." S

obligated to pay any portion of

DCA was expressly not

CLF, neither may the

guarantors so obI Brown's I that the

the word "only" theabove-guoted statement means

that ees also to s fi , d

statement ess or (see RM 14 FK v

Bank One Trust Co./ N.A., 37 AD3d 272, 274 [2007] i East 41st St.

Assoc. v 18 E. 42nd St., 248 AD2d 112, 114 [1998])

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2/ 2008
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Mazzarelli, J P., Saxe, Catterson,

4695
I ant!

11780/05

s Bus ss
ct Associat

Defendant-Respondent.

Joelson & Rochkind, New
llant.

(Kenneth son counsel) ,

Fiedelman & McGaw,
respondent.

cho (Ross P. Masler of counsel), for

Order, Supreme Court, New York County (~~'~'Aa~ G. DeGrasse,

J.), entered May 22, 2007, which defendant's mot

summary judgment

wi costs.

ss aint, firmed,

Summary was smatter

pI iff was when tripped on a plastic a

street ir that was host and sponsored by defendant. Although

defendant, as a licensee who obtained permission to use the

designated streets to sponsor and host r, owed a duty of

care to maintain the area in a reasonably safe condition (see

Maheshwari v City of New York, 2 NY3d 288, 294 [2004]), the

evidence demonstrates that defendant established its entitlement

to summary judgment by showing that it had no constructive notice

of the defective condition (see Smith v Costeo Whol e Corp.,

50 AD3d 499 [2008]). The

29

awareness of itter the



streets s ..Luc>u.l..ficient se a e issue as

de f eIlCJ.arl (. construct notice astic

a iff's 1 (see v Museum

story, 67 NY2d 836, 838 [1986] j

Au ., 23 AD3d 211 [2005J).

v New Rous.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST

ENTERED: DECEMBER 2, 2008
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Maz Ii, J .. , Saxe, Catterson, !:,'reE,Qrnan, JJ.

4696
llant,

18498/00
8207/00

-aga

Construct
De

t-

• f

Wood Pro II lers Inc., et aI"
Defendants-Re s.

[And a rd- .Acti

sogno & Meyerson, Brooklyn (Elizabeth Mark Meyerson of
UH~C~), for lant.

& MacCartney, Nyack (William K.
Wood-Pro II Ins lers Inc.,

M. ~V'~~jH'~H, New York, for William Summerville, Inc ,

Judgment, Supreme Court, Bronx a Anne

Williams, J.), entered on or about as

appealed from as limited by the briefs, after a jury trial,

dismissing the complaint as against defendants Wood Pro II

Installers, Inc. (Wood Pro) and William Summerville, Inc.

(Summerville), unanimously firmed, without costs.

Plaintiff was injured when, while working at a construction

site, he was struck in the back by an uninstalled door frame that

had been left an open doorway. Plaintiff commenced this

action against, inter alia, Wood Pro, company hired to

inst 1 the door frames at site, and Summerville, the

31



ltiC1.HU..Lacturer frame.

ct in favor of Pro was upon a fa

dence (see e.

L ., 9 AD3d 195, 206 [2004]).

McDermot

Pro's

nor Wood Pro workers ect

Pro's, and that it was

nei

in

testif

door

practice to lean the wooden door frames against a sol wall

Issues of are for

jury and its resolution of such issues is entitled to deference

(see White v New York City Tr. Auth., 40 AD3d 297 [2007]) It

was error the court to jury on comparat fault

HU..l.."l.J-ess

as was no evidence of any act on

However, the error was

aintiff's

1 of

v Marine Midland Trust Co. of N.Y., 35 AD3d 840

of Wood Pro (seeonnoct f.J-L.lu.;.u'j

Silvers

[2006] ) .

The court properly granted Summerville's motion to dismiss

the action as against it at the close of plaintiff's case. There

was no evidence that Summerville was negligent or violated a

statutory or contractual duty to plaintiff (see Vargas v New York

City Tr. Auth., 54 AD3d 579 [2008]).

The record further establishes that contrary to plaintiff's

contentions, he had no viable claims under Labor Law § 241(6)

against either Wood Pro or Summerville. Neither had the

32



to supe~rv"J se or cont were

not owners or contractors at construct (see

e g., , 35

[2006J) .

We cons iff's

that court s reques to

his case to establi Ii lity on Sumrr\e:r~v)lIe's , and f

them I

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2, 2008
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Maz,,-,u.L"'..J.. .P., Saxe, Cat erson,

4697
4698 e

-aga

of New . 6058/05

Santos,
~C.L"'UV,uk~~-Appellant.

Steven wC<.un.. 0, The Legal
appellant.

Soci , New (Steven of

Robert M. MC'rCjel~tha.u, District Attorney, New
of counsel), respondent.

(Lucy Jane

Judgment, Court, New D.

f J ) I defenaa.nc

after a jury of insurance rd

si s in first sentenc

to a term of 5

affirmed.

and a $5000 f , unanimously

The jury's ct was not aga the we the

evidence (see People v Danielson, 9 NY3d 342, 348-349 [2007])

Defendant's lt was established by testimony of mult e

witnesses, and we find no basis for

decision to credit those witnesses.

sturbing the jury's

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION,

ENTERED: DECEMBER 2,

34



Maz i, J.P., Saxe, Catterson, , Freedman,

4700­
4700A

llant,
601783/02 -

aga t

al. ,

Ell t
De

al. ,
s - Kesponae:n s.

Cashman LLP, New York (
appellant.

Z. Epstein of counsel), for

Dolgenos Newman & Cronin LLP, New York (Jef
counsel), respondents.

Newman of

Judgment, Court, New County (Richard F. Braun,

lJ. ) ,ent 22,2007, ss the compl

aga Meisel fendants, unanimously f .l...l-lllCV. wi costs.

Appeal from , same court and Justice, ent August 6!

2007, which ed d de.Lcuv.Clu s' motion,

dismissed, without costs, as subsumed within the appeal from the

judgment.

PI iff seeks damages and equitable relief connection

with the sale of an apartment to defendant Giorno Poetry Systems

Institute in 1996. On a prior appeal in this case, we held that

the fourth cause of action against the Giorno defendants and the

35



cause action aga

and

258 [2006])

e owner the were (28 AD3

The the case , as

Meis

liabili of ies other than invo i our

rul (see Brown v Sears Roebuck & Co., 297 AD2d 205, 208 209

[2002] ) ess, the a of tortious

wi contract and breach of fiduciary duty are both subject to a

three-year statute of 1 tat (see 28 AD3d at 258-259)

iff's content essence of s cl CC'-lCC ..LU",t the

J:vleisel f , a claim not

cannot serve as a is for denial moti (see Hassan

lmarc . Mgt. Servs., Inc., 12 AD3d 197, 198 [2004]) Even

if fraud had been pleaded, it would be insuffic to de

motion, as the legations of fraud are inc to

breach fiduciary duty (28 AD3d at 259; see Powers Mercantile

Corp. v Feinberg, 109 AD2d 117, 119-120 [1985], affd 67 NY2d 981

[1986]). The Meisel defendants' representation of Giorno Poetry

was disclosed in the Contract of Sale, and they gave no

indication they were withdrawing as counsel for Giorno Poetry, so

the requisite ~intent to deceive ll is lacking and a claim for

actual fraud cannot be sustained.

36



\tile

1

conSlueLeu lIS rgum.ents

THIS CONSTITUTES THE DECISION Ai\JD ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED DECEMBER 2, 2008
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lVlaz i, .P., Saxe, Catterson,

470 Manuel 21633/99

Inc , et al.,
"""'-"l-'c:.J..lants,

Tam Restaurants,
De s

Grotto D'Oro
Defendants.

Corp., et al. f

counsel) ,
ic & Duf ,P.C.,

appellants.
(Patrick J.

Camacho Mauro Mulholland, LLP f New York (
counsel), for

L. Cooper of

Order, Court, Bronx an Saks,

29, 2007, as from, act

s, granted def~""~,~"".~ Andrew

motion to renew s mot summary j UClqrnent on s

cross c against defendants Tam Restaurants, Inc. and Plum

Third Street, Corp. common-law indemnification, and, upon

renewal, granted Levenbaum's motion to the extent of him

summary judgment on the cross claim as against Tam Restaurants,

unanimously affirmed, with costs.

This Court previously determined that Levenbaum bears no

liability to plaintiff and that Plum Third, which is owned by TaITt

Restaurants, directed plaintiff's work at the time that he was

38



(30 AD3d 262 [2006]) , s is

from act

over se to ! summary on

iss1J.e ~u~~u",'s cross cl comrnon- aw J.HUClilll,J.f i cat i

Tam Restaurants was not (see

itan fe Ins. Co., 234 AD2d 156 [1996]; see also v

Hennegan Constr. Corp., 48 AD3d 201, 202 [2008]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2, 2008
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Mazza:r:'elli, .P" Saxe, Cat erson,

4702 In re Frances V.
Petitioner,

Index 07670/07

State Division of

against-

New
Responaenc

Frances V. it pro se.

Det of respondent State Divis of Human s,

dated April 3, 2007, which dismissed it 's employment

di ion G~.Q.Llnu, unanimously confirmed, the pet ion

proceeding brought to CPLR article 78

(t s Court by order of Court, New York

Acosta, J.], on or 1 ,

2007), di ssed, wi costs.

To the extent petitioner pro se cl that her

, New Ci Human Resources

led to reasonably accommodate her disability, this claim must

fail, because at the time she made her request, Executive Law

§ 292(21) did not require an employer to provide \\ e

accommodations" (see Riddick v City of New York, 4 AD3d 242, 247

[2004] ) . In any event, substantial evidence supports the

determination that HRA was not required to provide petitioner

with a job transfer as a reasonable accommodation, since

petitioner failed to demonstrate that she could not perform the

40



essenti her job and would be e

essenti dut s of j (see v

N.A.; 29 AD3d 141, 147 48 2006] I 7 707 00

Pembroke v New York State

[2003J) .

Ct. Z-"U~'U.~L., 306 AD2d 185

We have cons

them unavailing.

it 's l,tlllC lJ. L. S f

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2, 2008
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Maz Ii, J'P' l Saxe, Catterson,

4703 In re Francis 55 46/90
Petit

"

-agains -

Tax Commission of
New ,et.,

Respondents-Appellants.

J.Corporation Counsel, New
,-,,-,,-,-".L':::>'-..I.) , for lants

Michael A. Cardozo,
Paparella of

Goldberg Weprin & Ustin LLP, New York (Matthew Hearle of
counsel), respondent.

Order, Court, New County (Mart

J.), entered June I, 2007, reS~)Orld!en.ts' motion to

dismiss consol 1 of

unanimously r~,u<~rQ~~, on the law, wi costs, motion

is to enter jUd.grrle~Lt

While is no quest that it , s

twas af ed by the tax assessment against the subject

property, petitioner, a fractional lessee, failed to establish

that it has standing to ma~~.l~(~~U these tax certiorari proceedings

by demonstrating either that the lease "expressly confers

right to assert the lessorls undivided property interest in a

challenge of the assessment" or that it "is required to pay

direct taxes levied lessorls undivided parcel"

(Matter of Waldbaum, Inc. v Finance Adm'r of City of N.Y., 74

NY2 d 128, 132 [1989]).

42



Arti e 6.01(d) ies' lease

/I at

to contest or

or such

to

1''-1''"(,.1.(1 sion

it " 1 the

ew 1 Taxes

manner as in s

, s s

to commence a certiorari action l S own name

(compare Matter of Ames Dept. Store, No. 418 v Assessor of Town

of Greece, 261 AD2d 835 [1999], and Matter K-Mart v

Board of Assessors of County of Tompkins, 176 AD2d 1034 [1991])

Nor do letters from landlord consenting to litigation,

years after commencement

retroactively standing (see e.g. Matter of Midway Shopping

Center v Town of , 11 Misc 3d 1071 , 2006 NY Sl

50501 (U), *10 [2006])

While petitioner pays the overwhelming proportion the

taxes and landlord is a tax-ex.err~t ent it is not

required to pay the taxes directly to the taxing authority; he

pays the taxes to the landlord (see Waldbaum, 74 NY2d at 132).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2, 2008
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a

to

tta

Ind. 4 38/05

s about his

f

lliam B.

defendant of

the

JfreE:drnan, JJ.

witnesses by their

fense

New

, New

Po.r".11 ck,

vers

pursuant to People v Dawson (50

llant.

16, 2006, convicting deLc:H~LQU~

scene who were accus

s

Legal Soci
appellant.

De

him to concurrent terms of 2 years,

, of two counts of sexual

to ment

civilians at

The prosecutor cross examined a

sentenc

Mazzarelli, J.P., Saxe, Catterson,

lure to report exculpatory alibi information to law

Judgment, Supreme Court, New York County (Carol Berkman,

44

4704 e of State

Robert M. Morgenthau, st ct At
of counsel), for respondent.

Steven Banks,
counsel) ,

misconduct. Defendant's claim that this impeachment required the

af

jury

J.), rendered

prosecutor to lay a foundat

merits. Dawson concerns the impeachment

justice. As an alternative holding, we also reject it on the

1077 [1997]), and we decline to review it in the interest of

NY2d 311 [1980]) is unpreserved (see People v.Miller, 89 NY2d



is Dawson or s

appli to a witness's

ext lS

s tness or

tness

to attent of

To

should

liansc

t s, and

cross - C.4',CUll.i..UCl.

his

's summat

contacts

f led to

rat.i.VLlCl..i.e to

law enforcement, defendant's claims are unsupported by

We have considered and ected defendant's remaining

rgiurnents, including those related to court's jury charge.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELL,ATE DIVISION I FIRST DEPARTMENT,

ENTERED: DECEMBER 2, 2008
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Maz ., Saxe, Catterson,

4705 602886/04

Henley lihlmott
Defendants,

. ,

tall LLC, et . ,

PLCUL'~~Cll:LC:ll~1 LLC, et al.,
,-,'C',"-,,"u,,",,-uu,-s.

Jonathan
Analyt

ay, New lant pro se l and
Ltd., appellant.

Investment

Law Offices of Issler, PLLC, New York (David K. Bowles of
), for res~lorld,=nts.

Order, Court, New York (Herman Cahn , J.),

entered defendants-reSI)OJQder.lts'

mot to smiss all by the corporate plaintiff,

r",,'.rr-~r'Q""rI, on the law, with costs, the mot

claims of the corporate pI iff reinstated.

The individual plaintiff is the owner and chief executive

officer of corporate plaintiff. Two months after iffs'

attorney was relieved by the court, defendants moved to dismiss

the claims of the corporation pursuant to CPLR 321(a) I which

requires a corporation to appear by an attorney. The corporation

then assigned all of its claims in the action to the individual

plaintiff, admittedly to evade CPLR 321(a), a perfectly

46



leg tact c v In 39 AD2d 869 [1972] I revg

on dissen opn at Term, 70 sc 2d 898 [1972J see also

li. es v u~rrv=! 172 AD2d 33 [1991]; Traktman

of New 182 AD2d 814 [1992] ) ss, mot

court di ssed 's cIa f ass

to be \\ a the lavJ On defendants,

acknowledge that good cons ion was the assignment

and do not se lenge s Ins appear

to argue that the appeal should be dismissed because the

corporat fell into de t once it purported to maintain the

act wi ~~~UU~~, that the motion court's di ssal of the

corporation's claims was in effect a default judgment, that no

lies a de t j uclgrnent, and the 's

remedy is to counsel and move to vacate its ault.

argument is contrary to above authorities and lacks merit.

a iff has all of the cor!=)01::a ltlon's

claims, and thus CPLR 321(a) does not app

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2, 2008
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of
rst

At a term llate
Supreme Court held in and for
Judicial Department in County
New York, entered on 2, 2008.

Present Hon. Angela M. Mazzarelli,
David B. Saxe
James M. Catterson
Dianne T. Renwick,
Helen E. Freedman,

Justice Presiding

Justices.

____________________________x

The People of the State of New York,
Respondent,

Ind. 3687N/05

aga t- 4706

Wander Duran De La Rosa,
Defendant-Appellant.

x----------------------------
An appeal having been taken to this Court by

appellant from a judgment Court, New
(Michael R. , J.), on or about June 28, 2006,

And said
respective parties;

argued by
liberation having

It is unanimously ordered that
be and the same is hereby affirmed.

ENTER:

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, rst Department.

judgment so dC)DE::d-led from



Mazzarel i, J, " Saxe, Cat erson,

4707 e State 0 New

"

-1 /..L

De
Howze,

llant.

Robert S. Dean,
(Jonathan M.

Center for llate t
of counsel), for

York

Robert M. Morgenthau, District Att , New York (Ellen
Stanfield Friedman of counsel), for respondent.

Judgment, Supreme Court, New York County (A. Ki

J ), rendered March 20, 2007, convicting defendant, a

Bartley,

a jury

t of burglary in the sentenc as a

second fe

affi

offcu.ucOi, to a term 0 2 to 4 years,

The court exercised s scret in

's challenge for cause to a juror had

been the victim property s. ~QH~.~ist never said

anything that would "cast serious doubt on [herJ ability to

render an impartial verdict" (People v Arnold, 96 NY2d 358, 363

[2001J), and, in any event, she then gave the court an

unequivocal assurance of her impartiality, Given the totality of

her responses, the panelist's assurance was not rendered

equivocal by her use of the phrases "I don't think I could not be

49



"I my til (see e v

NY2d 417; 419 [2002])

De CUUCl.UL; S f ective assistance is

rect e i ly

matters out counse 's strat (see

e v vera; 7 NY2d 705, 709 [1988]; Love, 57 d

998 [1982]) During the , counsel obs some type

interact a juror and a witness in the hal outs

the courtroom and called it to the court's attention, but only

witnesses

s t al counsel

ident, and could not

so. Wereason for

d try to keep jurors

defendant s

ed an

reasonable trat

asked if the court

separated. On

sagree,

was

counse may conc

and that an inquiry could have led to,

C'".LLC"-'-j'-.JH..J.. Z or even i a juror

may ewed as favorable to the defense. On st

record, to the extent it permits review, we find that defendant

received effect assistance under state and

50



(see Benevento, 1 NY2 d 0 J '7 998

see so v WaSn..LIl.gC.UIl J 466 US 668 [1984]).

THIS CONSTITUTES THE DECISION A-ND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2
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At a term the late s of
Supreme Court held in and the First
Judicial Department in the County
New York, entered on December 2, 2008.

Present - Hon. Angela M. Mazzarelli,
David B. Saxe
James M. Catterson
Dianne T. Renwick,
Helen E. Freedman,

x---------------------------

The People of the State of New York,
Respondent,

-against-

Parnell Haynesworth,
Defendant-Appellant.

___________________________x

Justice Presiding

Justices.

SCI 4999/05

4708

An appeal having been taken to s Court by the above-named
appellant from a judgment of the Court, New York County
( c Nunez, J.), rendered on or about 27, 2007,

And
respect

appeal having by counsel the
parties; and due deliberation been had thereon,

It is unanimously ordered that the judgment so appeal
be and the same is affirmed.

ENTER:

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, rst Department.

from



Mazzare I J.P., Saxe, Catterson, , Freedman,

4709N In re Hanover Insurance
Petit

1 4853/0

llant.

Susan R. Nude , We appellant.

Goldman & Grossman, New York (Eleanor R.
respondent.

dman of counsel), for

Order and judgment (one paper) , Court, New York

(Lottie E. Wilkins, J.), entered August 22, 2007,

the it to CPLR article 75 to pe:r:mc:J.nEmtly

stay st tration, affi

wi costs.

contact is a I..-VUU.J.t to tration

of this uninsured motorist claim, and whether or not was

physical contact between vehicle ·an alleged "hit

and runU vehicle is an issue of fact to be decided by the court

(see Matter of Empire Mut. Ins. Co. (Zelin] I 120 AD2d 365 [1986]

see also Lumbermens Mut. Cas. Co. v Nespolini, 281 AD2d 365

[2001]). Here, the evidence at the framed-issue hearing

establishes that the court's determination that the vehicle

driven by respondent did not come into contact wi another

vehicle at the time of the acc was supported by a r

ation of the I and

53

is no basis to sturb



court's see e,g,

v Menot , 160 AD2d 544 [1990]). Respondent

told ice ficer responae:G scene

acc cut f,

was ent ect s consist

with respond.en 's teSl-.LHLVU

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT! APPELLATE DIVISION, FIRST DEPARTMENT

ENTERED: DECEMBER 2, 2008
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Maz if J .. , Saxe, Catterson, Renwi

4711N­
4711NA issa Stampf,

Pet Respon.d.ent
111041/07.-

Met itan
Respondents-Appellants.

• f

Mark D.
appellants.

ca ( K. Saltz counsel) ,

Philip J.
u.uC>C.L.) ,

fer, LLC, Rockville Centre (
respondent.

1 J. Dinho of

Order, Supreme Court, New York uuu..L.C.L., J.),

entered October 30, 2007, which mot

leave to serve a late notice of claim on Met itan

and e action

Island Rail was

timely instituted that the motion to serve a late notice of

claim on the LIRR was unnecessary, unanimously modif , on the

law, to deny petitioner's motion to serve a late notice of claim

on the MTA with respect to all causes of action except that for

malicious prosecution, and otherwise affirmed, without costs.

Order, same court and Justice, entered January 16, 2008, which

denied respondents' motion to renew, unanimously affirmed,

without costs.

The motion court properly determined action against

the LIRR was timely commenced. There is no requirement that a

55



MTA (see

letter sent

ofupon LIRR,

Law § 1276 [6) ) ,

cl

to LIRR 's

site on LIRR (see ic t Law

§ 1276 [ )), 1 one-year statute of 1 tat

up to one year 30 after her cl

accrued to serve complaint against it (see Burgess v Long Is.

R.R. Auth., 79 NY2d 777 [1991J i CPLR 204 [a] ) .

However, we modify to the extent indicated because

ioner's motion to serve a late notice

st

claim

ic

'The MTA is a

claims,towith

prosecution, on the MTA was unt

1 enti the LIRR sui ic

t sLaw § 1266[5) i see Montez v Me itan

Auth., 43 AD2d 224, 226

to toll either the time to

of her demandthe[1974J) ,

fLIRR wasletter on

commence action or the time within which to move to serve a

late notice of claim on the MTA.

malic

Regarding the claim for

cause of action did not se

until there was a favorable termination of the criminal charges

against petitioner, the motion was timely (see CPLR 215(3)).

Petit's failure to demonstrate a reasonable excuse for

failing to move earlier is not fatal to her request, where the

MTA's investigation at the time provided it with actual knowledge
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events issue MTA s not

We cons respon.de:n SI

V_C;U.LC;Ul and f

cl motion to renew was

unavail

THIS CONSTITUTES THE DECISION Al\JD ORDER
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, Acosta, DeGrasse,

712

De

e State
Re spon.clE~nt

.c-:>.r.JIJ';:;;:.J..lant.

New York/

.'

I 9 /06
5398/06

Robert S. Dean, Center for
( ot of counsel),
LLP, New York (Peter Newman

llate Lit
Milbank,

counsel) ,

Robert M. Morgenthau,
of counsel),

Judgments,

strict Attorney, New York (Alice Wiseman

Court, New York County (Maxwell Wiley I J'.

on ,-,-'u,;;,v.J...J..uacc_ion tness mot p'_ l

jury t al and sentence) , r'r',rn:ri ct

defendant larceny fourth and

possession of s en

sentencing him, as a second felony of CHU~'.J.., to concurrent terms

of 2 to 4 years, unanimous firmed.

The court providently exercised s discretion in denying

defendant's motion to present expert testimony on eyewitness

identification. This case involves two closely related

incidentsj only the incident that led to the grand larceny

conviction involved an identification issue. There was

significant corroborating evidence (see e.g. People v Allen, 53

AD3d 582, 584 [2008]) of defendant's guilt of

namely, both a surveillance videotape and de

58

larceny,

Gl l'-'-'CUlI- 's admiss



that aced very case

ct 's

screpancies

cons

1

Wethe incJ-u.clJ.e.­

ar'qllmenlts as to

1

ly

dE:tE:;il<da.nt's

descript Furthermore, as from aence, the

facts of this case are also dis >?UCl.L'J-e from of e

v LeGrand (8 NY3d 449 [2007]) terms of the circumstances of

the eyewitness identif itself (see People v Austin, 46

AD3d 195, 200 [2007]), .uc;;;\...co.u.,uC, unl ification

LeGrand, whi occurred some seven

ctim's saw th his

to

Further,

had an

\...UUQ·C, and gave a

after the

a two

him

s

ion

s

let moments after's

det led de

observe

within a few weeks of the crime, victim's husband identifi

defendant from the videotape as well as a lineup. Defendant

led to preserve his argument hearing court's ing

deprived him of his constitutional right to present a defense,

and we decline to review it in the interest of justice (see

People v Lane, 7 NY3d 888, 889 [2006]). As an alternative

holding, we also reject it on the merits (see Crane v Kentucky,

476 US 683, 689-690 [1986]).
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v Wash~nqt:onJ 466 US 668 [198 ). He was not

udi fense ""'-_'Ullu'C.L'S fai to move to ude

videotape identification defendant in the case

on the ground of lack of CPL 710.30 (1) (b) not ,s

properly noticed l.Lucu.~ identification, the in-court

ification and the corroborat videotape itself would

been admissible any event (see e.g. People v Alvarado, 235

237 [1997], 1 v ed 89 NY2 d 1031 [1997]).

The court C;;ViJ.LC'S mot to

ctments.consolidate

consolidation

court

to CPL 200.20 (2) (b), s

relat to en case, surveillance

video and de C;;Uu.CtUL.'S admission, was a.dmissible as material

evidence in the larceny case (see e.g. People v Johnson, 46 AD3d

415, 416 [2007]). The court also correct determined

crime constituted proof of the other both involved the

taking of wallets under very similar, distinctive circumstances

at about the same time and place (see People v Screahben, 35 AD3d

246 [2006], lv denied 8 NY3d 884 [2007]). The indictments were

also properly consolidated pursuant to CPL 200.20 (2) (c) as
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s ar, f fail to a f

to warrant a scret severance (see CPL 200. 3]

e v Lane, 56 NY2 1 ! 8 [1982] e / 169

AD2d 171 1 176 [1991] 1 lv 8 NY2d 1015 [199 ])

THIS CONSTITUTES THE DECISION AND ORDER
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• !

4715
4715A In re stie AM. I

een Years! etc.!

llant,

The 's
Petitioner

Socie

Kenneth M. Tuccillo, Hast -On Hudson, for llant.

ofMendel, New York (Douglas H. Re.Lu.LYC:;.L
respondent.

Ros SteJ.n.nc~qi=n

counsel) ,

Tamara A. Steckler, The Legal Aid Society, New York (Amy
of counsel) , Law an

of sposition, Fami Court, Bronx en

• ) I ent 3, 2007, as

appealed as limited by briefs, t re ' s

s to the subject chi ter a

determination of abandonment, and committing custody and

guardianship of the children to petit agency and the

Commiss of the Administration 1 's '-:C>y"'.' ces of

City of New York for the purpose of adoption, unanimously

affirmed, without costs.

With respect to the male child, finding of abandonment

is supported by clear and convincing, indeed undisputed, evidence

that during the six-month period immediately preceding the filing

62



t , resj:1oI1C1eDlL re s

a son sentence, no contact soever wi

eeto

as to

Wi

test

I

lict

that

telepnonea Court,

of both resj:1ol1derlt and first er that

telephoned at most once or

first five or six weeks of the abandonment , for a total of

f to ten calls, which first foster

respondent's aunt, and then successor, the aunt's daughter,

stopped accepting respondent's collect calls from

that had no contact ei

son, and

or

the agency the i

's fLHu_LH~, we were responde:n 's assert

that, unable to make telephone contact wi

several letters to her, any such etter

ld,

, cons

wrote

with f or ten phone calls, constituted contact too

sporadic and insubstant to avoid presumption of

abandonment (see Matter of Kerry J., 288 AD2d 221, 221-222

[2001] ) . Such -writing, however, does undermine

respondent's claim that he was unable to contact the ld ter

the foster parents began refusing his collect phone calls (see

Matter of Anthony M., 195 AD2d 315, 315-316 [1993]).
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At a term of late
Supreme Court held in and
Judicial Department in
New York, entered on

Present - Hon. Peter Tom,
Eugene Nardelli
James M. McGuire
Rolando T. Acosta
Leland G. DeGrasse,

People of the State of New York,
Respondent,

-against

Candice Ellison,
Defendant-Appellant.

_____________________________x

of
rst

County of
2, 2008.

Justice Pres

Justices.

Ind. 1730/07

4716

An appeal having been taken to this Court by
appellant from a judgment of Supreme Court, New
(Carol Berkman, J.), on or about ember 12, 2007,

And
respective

having
and due

counsel
having been had

It is unanimously ordered that the judgment so appealed from
be and same is affirmed.

ENTER:

Counsel for appellant is re to
§ 606.5, Rules of the Appellate
Division, First Department.



. , l-'''--UUC..l.re I

4718 e State of New
Resp<::mcten

."

94/

e Sunter,
De 1

Defender, New

Male Sunter, ~~~C..l.lant pro se.

of
M. c.,,~ ••~~, District At , New York ( Feldman

Judgment; Supreme Court, New York County (Edwin Torres, J.),

11, 2006, ""ernn ct after a jury t

f second

possess of a weapon second and

sentenc him, as a fender, to an term

of 25 ied, as a matter of scret

the of justice, to the extent of the sentence

for the first-degree robbery convict

otherwise affirmed.

to 20 years, and

The verdict was not against the weight of the evidence (see

People v Danielson, 9 NY3d 342, 348 349 [2007]). There is no

basis for disturbing the jury's credibility determinations.

The court's Sandoval ruling balanced the appropriate factors

66



(see e v , 9

455, 458- 59 [1994 )

to cit t

of ' s

nor excess s e

83

scret

t

were

exercise

002] i

1

was a

court

NY2d 203

r>ncrn:n ct

The court its scret in

defendant's mist motion on pro~,e(:ucc)r's sUmmation.

There was summat that de of a

air tal. challenged remarks generally constituted r

comment on the and reasonable E:':rences to be

from, were Y'c,COy.... n·noive to s (see People v

Overlee, 236 AD2d 133 [1997], 1'17 91 NY2d 976 [1998] i

e v D f A1 ""0CA.HUC.1- 184 14,11 - 9 [992],1'17 ed 81

NY2d 884 [1993]) The case on 1 '.Ll the

prosecutor did not shift the proof fJv.J.4J..... ing out

gaps in fc:::uuClu and UUOC:::.J.'s

lrn,,,,n'l-s. court properly tructed the j as to the

burden of proof, and the jury could not have been misled in that

regard, even though some of the prosecutor's ing d have

been avoided.

With respect to defendant's pro se arguments, his claim that

the court should have instructed the jury on justification is

meritless, his ineffective assistance of counsel claim is

unreviewable on direct appeal because it involves matters outside

67



y'c,r'"rri / and hi s are unpre we

1 to just As an

ternat 1 we ect on ts,

!Ale f

M 54 8

sentence excess

.LCUL'.Le V

to

e Sunter

extent cated.

brief
to correct pro se
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. , ,·,~.v~~re, Acosta, DeGrasse,

4719­
4719A­
4719B 1 6 7 /

I..-L'-..-J'>.,"",o.. f Brooklyn

Marvin
De

Reingold &
appellant.

M.D. ,

Re of counsel) I for

Wilson, Elser, Moskowitz Edelman &
Ng of counsel), for

Judgment, Supreme Court, New York County (St ey L. Sklar,

J.), entered March 27, 2008, ss s act

, wi costs. .M.j-)!Jc::::et..LS , same court

Justice, ent 4 , 20

which ively granted de's motion to dismiss

and aintiff's mot to renew and serve

amended complaint, unanimously dismissed, without costs, as

subsumed in the appeal from the judgment.

The summons and compl were filed approximat 16 months

after the 2~-year statute of limitations expired. For estoppel

to preclude the assertion of a statute of limitations defense,

plaintiff must establish by clear and convincing evidence (see

Central Fed. Sav. v Laurels Sullivan County Estates Corp., 145

AD2d I, 6 [1989], lv denied 76 NY2d 704 [1990J) that

69

failed



to commence act: a t ly on II to a

or ion ed de 1I

11 v 300 AD2d 969 [200 see v i

NY2d 442, 448 449 [1978J)

a ff ailed to ead e f or fraudul

(see Fl 0 v , 48 d 792 [1979J) ,

lure to

ogya

medical malpractice based on defendant'salleging

apprec

Moreover, as evidence that defendant intentionally withheld

information concerning an X ray ing cancer and

mis:r'el)resented s to her, _LCl.-Lkl.l-iff offered more

must have a

2003 conversat another

revision her acement (see , 44 NY2d at 453) .

Is to allege either fraud or

Is

Since the compl

from

malpractice, there is no basis for invoking the doct of

equitable estoppel to toll statute of limitations (see Rizk v

Cohen, 73 NY2d 98 [1989J; Chesrow v Ga1iana, 234 AD2d 9, 10-11

[1996J) , Without such evidence, the proposed amendment

complaint to add a claim of fraudulent misrepresentation based on

alleged record tampering to conceal the malpractice is not only

vague and conclusory, but has no merit (see Ce11upica v Bruce, 48

AD3d 1020 [2008J).
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\tile

unavail

cons .J..u..J..,u,c-iff 1 S sand
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Tom, .~ I 1 , ref Acost I DeGrasse,

4721 e of the State
Responaent

New Ind 1 48/ 6

l'Ll.LJ.LCl.-c-:l

De ant.

Defen.aer, New YorkofM.
(Sara Gun,Jit

Robert M. Morgenthau, Dist ct Att
IIi of counsel), for respondent.

New York (Chris P.

Judgment, Supreme Court, New York County (~v~UJ.~ G. Wittner,

J.), rendered January 16, 2007, convicting defendant, after a

was

son, 9

.c: •
Ll

est i

0C'N-roo, and sentenc

(see People v

suff

consp , and that he was not

jury t aI, of racy the

him to a term 7 to 21

was on

not the we of the

NY3d 342, 348-349 [2007] ) The

def was part of

merely an independent dealer who happened to obt his supply

from conspirators. There was specific

defendant was personally involved in preparing drugs for sale and

providing them to street-level dealers. De C"lUC~U~'S arguments on

this issue are similar to arguments this Court rejected on a

codefendant's appeal (see People v Council, 52 AD3d 222 [2008],

lv denied 11 NY3d 735 [2008]).
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UVU;"".L.e J C:;V'IJGU. s

we it erest of justice. As an

alternat f we f t (see tter

259 AD2 280 [1999J / lv 3 NY2 810

[ 999J). To the extent de is s an

assistance of counsel cl

so without merit.

this issue, cIa is

We no is for reduc sentence.

THIS CONSTITUTES THE DECISION AND ORDER
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. , l·"~~U.Lre, Acosta, DeGrasse,

4722

De

s Fi ]'~venue I

llant!
• f I 60/

Act

Robbins & Assoc es, P.C., New York (James A. Robbins of
counsel), for appellant.

&

counsel) ,
4'~.~".,W~U, LLP, Ros

espc1nClerlts.
He s J. Kaufman

Order, Supreme Court, New York County (Barbara R. Kapnick,

J.), ent June 6, 2007, idat actions

I ice unpa I fees, a i

judgment on

s Fi

issue

Avenue's mot

defendants'

de~C:Ll'AQUUs' cross mot j uugmen the

legal malpractice compl on Jordan and Hamburg's claim

unpaid legal fees, unanimously affirmed, wi costs.

PI iff's content the motion court led to

consider plaintiff's 's deposition testimony is bel

by the motion court's ion that none plaintiff's

exhibits, which included the deposition excerpts, was

dispositive. In any event, the deposition testimony plaintiff

reI s on was not sufficient to make a prima facie showing of
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lement to (see varez v • I 68

NY2d 320, 324 [1986 24 AD3d 83 [2005])

court'

l

UX:::.L.CUUCGtLLL-S' rat

\\ igence" of ipal. In any event, Lederer

Is to it actual as a resul of

defendants' conduct (see Pos

[1997] ) .

v Jaffe & Segal, 237 AD2d 127

THIS CONSTITUTES THE DECISION &~D ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.
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Tom, J. . , i, Pl~UvL~re, Acosta, DeGrasse,

4725 e of the State
Respon.dent

New

.'

82/90

llant.

Steven , The d Soc
of counsel), for appellant.

, New York

Robert T. Johnson, Dist ct Attorney, Bronx (Dana Levin of
counsel), respondent.

Order, Supreme Court, Bronx County (Megan Tallmer, J.),

entered on or about March 22, 2007, which udicated de a

level three sex of to the Sex Of

ration Act (Correction Law 6 C) I f

costs.

Defendant's s an upward are

s the first time on (see CPLR 4017,

5501[a] [3] i Correction Law § 168 n[3] i People v Hernandez, 44

AD3d 565 [2007], lv denied, 10 NY3d 708 [2008]). In any event,

the court properly exercised its scretion upwardly ing

from defendant's sumptive risk level, based on the seriousness

of a prior conviction involving the death of one victim and

serious injury to another, and of the underlying sex crime.

These aggravating factors were not adequately accounted for in

the risk assessment instrument, which did not fully capture the
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aerena.an.t:' 8 (see e v C, 52 AD3

201 [2008J i e 35 AD3d 297 [2006J I lv f 8

NY3d 807 [2007]).
.'

THIS CONSTITUTES THE DECISION Al~D ORDER
OF THE SUPREME COURT, APPELLATE DIVISION! FIRST DEPARTMENT.
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J. . , I , Acosta! DeGrasse, J

726 Peter
lant,

.'

1742 /0

F.
De

, et al. I

enaants Respon.ae:nts.

Peter F. Davey, appellant se.

Mary F. Kelly, White
Knaplund, White Plains (Mary F. Kelly
Knaplund, respondent.

pro se. &
counsel) for Kel &

John A. Raimondo, te PI
& Bendish, respondents.

, for Bruce P. Bendi and Goodrich

Court, New F. Braun,

J.), ent October 15, 2007, ter a

s' to find a iff

c a mandate court and

directed aintiff to the 10 days, by

paying counsel fees and costs to defendants in an amount total

$28,309.97, unanimous affirmed, with costs.

The record establishes that aintiff was expressly

prohibited by two prior court orders from filing any litigation

relating to his divorce action without first obtaining permission

from the court, and that plaintiff, without obtaining said

permission, fil actions asserting lateral attacks on

divorce proceedings to the detriment of the remedies accorded
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court's (see

Estate of ~\.Cl.QJ;.,C;;;.J-, 169 AD2d 1 I 12 [1991], lv

78 NY2d 10 2 [199 c ] )

court decl to iff

in I s s status (see

e ex rel. Loben v Koehler, 129 AD2d 28, 31 33 [ 987]).

We have considered pI

unavail

iff's other arguments and f them

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2, 2008
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At a term of llate s
Supreme Court held in and for the
Judic Department in County of
New York, ent on December 2, 2008.

Present - Hon. Peter Tom,
Eugene Nardelli
James M. McGuire
Rolando T. Acosta

and G. DeGrasse,

Justice Presiding

Justices.

x-----------------------------

People of the State of New York,
Respondent,

Ind. 1095/07

-against 4728

Sherman Batts,
Defendant-Appellant.

____________________________x

An appeal having been taken to this court by the above-named
appellant from a judgment of Court, New York
(Mi J. Obus, J.), on or about November 28, 2007,

thereon,
by counsel

ion having beenrespective parties;

It is unanimously ordered the judgment so
be and same is affirmed.

ENTER:

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.



. , 1 , "'t.\~t1_Lre, Acosta, DeGrasse,

. ,472 Joan J.\.CU.•\..4\.--"-l, et
i fs-Res~loI1aeDlts!

aga

:

1 60 /0

of New York,
Defendants

Fischer LLP f Nevll
llants.

et .,
llants.

(Marc M. of counsel), for

The Cochran Firm, New
respondents.

S. Rosato of counsel), for

Order, Supreme Court, New York County (Debra A. James, J.),

entered July 22, 2008, whi ed de enaa.n~s' motion for

summary j udgm.en.t

wi costs.

smiss campI affirmed,

ured i f al 1

sion next to a e cover as was cross a street

lower tan. The had lled for the

night , and asphalt ramps been placed around

manhole covers order to smooth transition. Shortly after

accident, the ured party's husband observed the gap to be

4 to 5 inches deep, 8 inches wide, and 10 inches long.

Pl iffs' description of the time, place and circumstances of

the accident presents triable issues of fact as to whether the

defect was trivial (see Argenio v Metropolitan Transp. Au ., 277

AD2d 165 [2000]), and whether the temporary road work had been
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(see v New York,

v Univ., 162 AD2d 922 [ 990]) .
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Tom,

4730

. P. ,

e of

, Acosta, DeGrasse, JJ .

State of New 58 /05

'-.U.-l-'-'C-l-e F Novoa,
De ant.

Howard D. S "''''.,""H.''', New , for appellant.

M. Morgenthau, Dist ct At
Squires of counsel), respondent.

, New York (EliL.aJJcL-li

Court, New York County (Ronald A.

J. ) , on or about June 5, 2006, which adjudicated

evel two sex of Sex Of:r:end.er

Regi Act (Correct Law art. 6 C), affi

wi L-~lVU,L- costs.

court assess UU.Lt'.LS ri

drug alcohol abuse, on extens persistent

drug use including defendant's own admiss to Probation

Department (see People v Conway, 47 AD3d 492 [2008], lv denied 10

NY3d 708 [2008] ; People v Arnold, 35 AD3d 827 [2006], lv denied 9

NY3d 813 [2007J), and it providently exercised its scretion in

declining to grant a downward departure (see People v Guaman, 8
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AD3d 545 2004]), content s wi
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• J "'LnU..Lre j Acosta, DeGrasse,

4731N a I 532 /05

New

of New York, et al.,
Defendants,

Herz Id & Rubin, P.C., New York (
appellant.

d B. Hamm of counsel), for

Miller, Montiel & Strano, P.C., Roslyn He
of counsel), for respondent.

s (David M. Strano

Order, Supreme Court; Bronx S. S~LLa,_uuc:L, J,) J

ent on or 19, 2007, which, inter alia, directed

de to documents ar as u~/u,~u~ed from, sua

directed " f ts on s s ,

'Lewis' case," unanimous

and the quoted phrase del

reversed, on facts, without costs,

Unlike the situation in Lewis v City of New York (17 Mise 3d

559 [2007]), the record in case does not show that the party

obligated to produce documents "'has repeatedly led to comply

with discovery orders'" (id. at 564, quoting Figdor v City of New

York, 33 AD3d 560, 561 [2006]). Under the circumstances, it was

an improvident exercise of discretion to impose the requirements

of Lewis on defendant. PIa iff's assertion that defendant, in

led to comply wi

85

scovery s based on



mat ers s cannot conSlaerea

(see of New 6 AD3d 2 8, 82 [20

Scotto v 1 219 AD2d 81; 1 3-18 [1996] ) . I we c

to st a iff's entire f. In 1 of our spos t

o not fCHUUH~;s cons itut
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. , , Acosta, DeGrasse,

4732N In 230 /06

.'

Mart et . ,

Law Of
counsel) ,

H.E:s~)o:nd.erlts ,

Mutual nsurance
llant,

Vincenzo a, et 0.1.,
Respondents Respondents.

of N. Wolpin, New York (Tnorn,as
for appellant.

G. Connolly of

Mead, Hecht, Conkl
counsel) ,

& Gallagher, LLP, Mamaroneck (Sara Luca
Allstate Insurance

I. Marx, e a Materia espc,nClerlC s .

Court, Bronx an . Saks ,J . ) /

entered April 3, 2007/ which granted Allstate

Insurance Company's ication for a stay of

arbitration, unanimously affirmed, with costs.

We decline to reach respondent National Grange Mutual

Insurance Company's argument, advanced for the first t on

appeal, that an insurer need not file a notice of termination

with Commissioner of the Department of Motor Vehicles

the insured has failed to pay a renewal premium on a policy that

had been in force for six months. Were we to consider this

argument, we would find it without merit, as it relies on a
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vers e fie Law § 3 13 (2) (a)

s 1998 (see L 1998/ 509) .
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SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT,

Jonathan Lippman,
Richard T. Andrias
David B. Saxe
John W. Sweeny, Jr.
Leland G. DeGrasse,

4352
Index 604415/05

590264/07
590302/07

Castle Village Owners Corp.,
Plaintiff,

against-

P.J.

JJ.

Greater New York Mutual
Insurance Company, et

Defendants.
. ,

[And a Third-Party Action]

Langan Engineering and Environmental
Services, Inc., et al.,

Second Third Party Plaintiffs-Respondents,

against-

Mueser Rutledge Consulting Engineers,
Second Third-Party Defendant-Appellant.



Donovan Hatem, LLP, New York (David M.
Pollack, Allison B. Feld and James A.
Cardenas of counsel), for appellant.

Sedgwick, Detert, Moran & Arnold, LLP, New
York (Jason D. Turken, Lawrence Klein, Scott
D. Greenspan and Aaron F. Mandel of counsel),
for respondents.
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LIPPMAN, P.J.

On May 12, 2005, a 250-foot section of the retaining wall

bordering the Castle Village co-op complex collapsed onto the

Henry Hudson Parkway, causing a major artery providing access

into and out of Manhattan to be shut down and inconvenienc

thousands. Remarkably, although there was damage to parked

vehicles, no one was injured or killed.

Plaintiff Castle Village commenced this action against,

among others, Langan Engineering and Environmental Services, Inc.

and Langan Engineering and Environmental Services, P.C. Langan

had been providing engineering services for Castle Village,

including monitoring and maintaining the reta wall, from

approximately 2002 until collapse. Langan, In turn, brought

this third-party act for contribution against Mueser Rutledge

Consulting Engineers (MRCE), the engineers who had designed and

implemented certain corrective measures for the stability of the

retaining wall in 1985 when Castle Village was in the process of

converting from a rental building to a co-op. The primary issue

presented for review is whether the motion court properly denied

MRCE's motion to dismiss under CPLR 3211(h).

In 1985, WLS Associates, owner of Castle Village and the

sponsor the conversion, submitted an offering plan to the New

York State Department of Law. In connection with proposed
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conversion, the tenants retained an engineer, John J. Flynn,

P.E., to inspect the site. Flynn issued a report raising certain

concerns about the condition of the property, including the

structural integrity of the retaining wall. The report noted

that there were signs of movement and instability the wall and

recommended that a separate structural analysis be conducted to

determine the type of repairs that would be necessary.

Langan alleges that the Department of Law delayed the

conversion because of the concerns raised by Flynn's report. The

Department of Law then retained MRCE to study the condition of

the retaining wall and to ign and inspect the repairs. The

sponsor agreed that it would accept MRCE's recommendations

fund the ensuing r work. Langan asserts

pressured MRCE to generate a report quickly to allow the

conversion process to move forward. MRCE inspected the site and

issued a report recommending several repairs, including patching

cracks with mortar and placing rock bolts into the wall, but

opined that the wall was" good conditionu in light of its age

and showed "no signs of instability.u This report ultimately was

included in the Castle Village offering plan.

MRCE subsequently provided the sponsor with drawings

depicting proposed repairs to certain sections of the wall,

including the section that later collapsed. One of the proposed

4



measures was to insert eight rock anchors at least four

the bedrock behind the wall. The remediation, undertaken by a

contractor subject to MRCE's supervision and inspection, began in

June 1986. The co-op conversion took place in December 1986,

while repairs were ongoing. MRCE monitored the progress of the

work and completed its final inspection of the remediation in

February 1987.

Langan asserts that, although MRCE supervised the

remediation, none of its representatives actually observed the

installation of the rock anchors or tested them once they were in

place. Approximately 19 months after repairs were completed,

MRCE provided Castle Village with a letter stating that it had

and accepted the work. ly

MRCE also sent an amended inspection report to the New York City

Department of Buildings certifying it had inspected the work

and that the work "conform [ed] to Code requirements." Langan

alleges, however, that the rock anchors were too short for their

intended purpose and did not penetrate into the bedrock behind

the wall.

Castle Village retained Langan in 2002 to perform

engineering services with respect to the wall and other portions

of the property. Langan monitored the wall through a series of

surveys and determined that some movement was occurring. In

5



April of 2005, Castle village again requested that Langan sit

the property. At that time, Langan conducted additional surveys

and concluded that the wall was moving more rapidly. In

addition, there were visible cracks and sinkholes in the land

above the retaining wall, which caused Langan to recommend

immediate remedial action. Langan designed an emergency bracing

system, but the wall collapsed before the system could be

implemented.

Castle Village brought suit against Langan, among others,

asserting claims for breach of contract and professional

negligence. Langan commenced this third-party action against

MRCE seeking contribution. As is here relevant, MRCE moved to

dismiss the party complaint to CPLR 3211 (h) , ch

relief was denied on the ground that the complaint's allegations

were sufficient to establish "a substantial basis law" for

Langan's claim. Supreme Court also found that MRCE owed a duty

of care to Castle Village, since there was a relationship between

them approaching privity, and that Langan's contribution claim

was not barred by the economic loss doctrine.

As noted, MRCE's motion to dismiss was made under CPLR

3211 (h) a provision that imposes a heightened standard of

review. CPLR 3211 (h) applies to claims against a licensed

architect, engineer, land surveyor or landscape architect for

6



personal injury, wrongful death or property damage, when

professional's conduct occurs more than 10 years prior to the

date of the claim. Under CPLR 3211(h), the movant must

demonstrate that the action is against a statutorily enumerated

design professional and that it requires service of a notice of

claim pursuant to CPLR 214-d(1).1 To maintain the action, the

party responding to the motion must then show that "a substantial

basis in law exists to believe that the performance, conduct or

omission complained of was negligent and that such

performance, conduct or omission was a proximate cause of

personal injury, wrongful death or property damage complained of

by the claimant . H (CPLR 3211[h]).

Sect 214-d, 3211(h) and 3212(i) were added to CPLR

in 1996 to ameliorate the effects of the existing law, which

As is relevant here, CPLR 214-d(1) provides that:

"[a]ny person asserting a . third-party claim for
contribution or indemnification s out of an action for
personal injury, wrongful death or property damage, against
a licensed architect, engineer, land surveyor or landscape
architect. . which is based upon the professional
performance, conduct or omission by such licensed architect,
engineer, land surveyor or landscape architect .
occurring more than ten years prior to the date of such
claim, shall give written notice of such claim. . at
least ninety days before the commencement of any action or
proceeding . The notice of claim shall identify the
performance, conduct or omissions complained of, on
information and bel f, and shall include a request for

and special H
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to

permitted a negligence action against a design profess to

accrue three years a an injury, regardless of the amount of

time intervening between the completion of the work and the

injury (Senate Mem in Support, L 1996, ch 682, 1996 McKinney's

Session Laws of NY, at 2614). The Senate memorandum support

of this legislation recognized that the pre-1996 law tended to

facilitate marginal claims against design ssionals based on

defects arising long after their work was completed and the

improvements for which they were ti ly responsible had been

in the owner's possession and subject to the owner's use and

maintenance (see id.).

The "substantial basis n standard set forth in CPLR 3211(h)

constitutes a from the s ordinari applicable

to the review of CPLR 3211 motions to dismiss for

state a cause of action. Rather than determine whether

legations of the complaint when viewed most favorably to the

plaintiff fall within any cognizable legal theory (see Leon v

Martinez, 84 NY2d 83, 87-88 [1994]), a court reviewing the

sufficiency of a complaint under CPLR 3211(h) must look beyond

the face of the pleadings to determine whether the claim alleged

is supported by "such evant proof as a reasonable mind may

accept as adequate to support a conclusion or ultimate fact n

(Senate Mem in Support, supra). While under this standard a

8



plaintiff need not demonstrate that the claim is supported by a

preponderance of the evidence (id., citing 300 Gramatan Ave.

Assoc. v State Div. of Human Rights, 45 NY2d 176 [1978]), na fair

inference to be drawn from the legislative history is that CPLR

3211(h) was intended to heighten the court's scrutiny of

complaint and thereby make it easier to dismiss a CPLR 214-d

action than other types of negligence actions ll (Alexander,

Practice Commentaries, McKinney's Cons Laws of NY, Book 7B, CPLR

214-d, at 460) .

The Senate memorandum's citation to 300 Gramatan Ave.

suggests that the nsubstantial basis ll standard was ended to

import the substanti evidence st applicable in revicw ..LlIu

rat erminat (see 45 NY2dat 180; Alexande

Practice Commentaries, McKinney's Cons Laws of NY, Book 7B, CPLR

214 d, at 459) . 300 Gramatan Ave. explains the substantial

evidence standard in some detail, indicating that it nconsists of

proof within the whole record of such quality and quantity as to

generate conviction in and persuade a fair and detached fact

finder that, from that proof as a premise, a conclusion or

ultimate fact may be extracted reasonably probatively and

logicallyll (45 NY2d at 181). However, more helpful, given the

procedural posture of the present case, may be 300 Gramatan's

ical test ll - whether allegations and evidence presented
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would require submission to a jury as a quest

id. )

of fact (see

Here, Langan satisfied the heightened requirements of CPLR

3211(h). The complaint alleges with specifi ty and in detail

that MRCE departed from the professional standard of care and

that its conduct was a proximate cause of Castle Village's

injury. It alleges that MRCE failed to properly design the

structural repairs, failed to properly inspect and supervise the

contractor's repair work, and then failed to test the rock

anchors once they were installed. More specifically, Langan

asserts that the rock anchors were too short for their designed

purpose and did not provi lization the wall.

all ions were fidavit

Langan's expert, Francis D. Leathers, P.E., a registered

professional engineer. also opined MRCE failed to

meet the standard of care in its initial assessment of the wall

because it relied solely on visual evidence of deterioration

instead of performing tests, such as borings or probes. He

further asserted that the wall was not as stable as it would have

been if the rock anchors had been properly designed and placed,

that the collapse happened sooner than it would have if the rock

anchors had been designed and installed properly, and that, with

proper design and lation, the rock would have

10



afforded Langan more time to complete the emergency stabilization

measures in progress at the time of the collapse. Leathers found

MRCE's actions "a substantial contributing factor to the May 12,

2005 collapse of the retaining wall."

The allegations of the complaint and the expert affidavit

provide a "substantial basis" to believe that MRCE was negligent

in the performance of its professional design duties and that the

negligence was a proximate cause of the damage. Thus, Langan

demonstrated that its claim has sufficient merit to allow it to

proceed, and the court properly denied MRCE's motion to dismiss.

In opposition to Leathers's opinion, MRCE submitted the

affidavit of its own engineering expert, Thomas D. O'Rourke,

Ph.D. O'Rourke found that MRCE met the standard care expe:cced

of professional engineers when it initially assessed the

condition of the retaining wall and when it performed services

relating to the repair in 1985-1987. He stated that Langan had

sufficient time between 2002 and 2005 to take corrective action

to prevent the collapse. O'Rourke also opined "that MRCE did not

contribute substantially, or in any other way, to the failure of

the Castle Village retaining wall." While O'Rourke's affidavit

disputes Leathers's conclusions, it does not warrant dismissal of

action. It simply raises issues of

suitable for determination at this stage
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MRCE asserts Langan is not entitled to contribution

because MRCE did not owe a duty of care to Castle Village and

because Langan's negligence cause of action is essentially a

breach of contract claim. However, the evidence that MRCE knew

when it undertook the work on the retaining wall that the work

was critical to the approval of the conversion plan, continued to

inspect the site after Castle Village was the owner, and that

MRCE's report was included the offering plan, demonstrates a

direct relationship between MRCE and Castle Village that

approached privity and supports the finding that MRCE owed Castle

Village a duty of care (see Samuels v Fradkoff, 38 AD3d 208

[2007]). In other words, Castle Village was an ended

benefici contract MRCE and the sponsor (see

Board of Mgrs. of Astor Terrace Condominium v Schuman,

Lichtenstein, Claman & Efron, 183 AD2d 488, 489 [1992])

Nor is Langan's contribution claim barred by the economic

loss doctrine, since, as a design professional, MRCE "may be

subject to tort liability for failure to exercise reasonable

care, irrespective of [its] contractual duties" (Sommer v Federal

Signal Corp., 79 NY2d 540, 551 [1992]), and the damages sought by

Langan are not 1 ted to the benefit of the bargain (see Tower

Bldg. Restoration v 20 E. 9th St. Apt.

[2002] ) .
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In view of the foregoing, we need not address s'

contentions regarding the admissibility of the investigative

reports.

Accordingly, the order of the Supreme Court, New York County

(Helen E. Freedman, J.), entered February 15, 2008, which,

insofar as appealed from, denied the motion of second third-party

defendant Mueser Rutledge Consulting Engineers to dismiss the

second third-party complaint in its entirety, should be affirmed,

with costs.

All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: DECEMBER 2, 2008
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