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IDENTITY THEFT APLICABLE STATUTES & CASE LAW
| JURISDICTION

* CPL 20.40(1) (as applicable) :

A person may be convicted in an mﬁﬁwov:ﬂm criminal court of a particular county, of
an offense of which the criminal courts of this state have i Jurisdiction pursuant to section
20.20, committed either by his or her own conduct or. by the conduct of another for
which he or she is Fmdq accountable pursuant to section 20.00 of a,rm senal law, when:

2. E An offense of identity theft or unlawful ﬁommmwﬁg of wmﬁousm_ identifying
information and all criminal acts committed as part of the same eriminal transaction as
defined in subdivision bwo of section 40.10 of this chapter may be prosecuted (i) in any
county in which part of the offense took place regardless of whether the defendant was
actually present in such county, or (i) in the county in which the person who suffers
financial loss resided at the time of the commission of the offense, or (ifi) in the county
where the person whose personal identifying information was used in the commission
of the offense resided at the time of the commission of the offense. The law enforcement

“agency of any such county shall take a police report of the matter and provide the
complainant with a copy of such Ewéi. at no charge.

II Definitions

* Applicable to “theft of Identity” PL §190.77

1. For the purposes of sections 190.78, 190.79, 190.80 and 190.80-and 190.85 of
this article "personal identifying information” means a person's name, address,
telephone number, date of birth, driver’s license number, social secut ty number, place
of employment, mother's maiden name, financial services account number or code,
savings account number or code, checking account number or code, brokerage account
number or code, credit card account number or code, debit card number or code,
automated teiler machine number or code, taxpayer identification number, computer
system passwaord, signature or copy of a signature, electronic sigr :mEHm\ unigque
biometric data that is a fingerprint, voice print, retinal i image or iris image of another



person, telephone calling card number, mobile identification number or code, electronic
serial number or personal identification number, or any other name, number, code or
information that may be used alone or in cenjunction with other such information to
‘assume the identity of another persorn.

2. For the purposes of sections 190.78, 190.79, 190.80, 190.80- a 190.81, 190.82 and 190.83
of this article:

a. "electronic signature” shall have the same meaning as gmzmmg in subdivision three of
section three hundred two of the state ﬁmqr:o_c@\ law.

“personal identification number” means any z_ﬁﬂwﬁ or code which may be used
alone or in conjunction with any other information to assume the identity of another
person or access financial resources or credit of another person.
¢. "member of the armed forces” shall mean a person in the military service of the
United States or the military service of the state, including but not limited to, the armedt
forces of the United States, the arthy national guard, the air natiorial guard, the New
York naval militia, the New York guard, and such additional forces.as may be mnm&mm
by the federal-or state moéagmzﬁ as mﬁ:@ﬁwna by law.

IIT TYPES OF ﬂm_ﬁgmm_

»

» PL §170.78: Identity Theft in the Third Degree:

A person is guilty of Identity Theft when he/she knowingly and with intent to defraud
assurnes the identity of another person by presenting himself or lierself as that other
person or by acting as that other person or by using personal identifying information of
that other person and thereby: ‘ .

obtains goods, money, property or services or uses eredit in thé name of such
person or causes financial loss to such person or to another person of persons; or
2. comumnits a class A misdemeanor or higher crime

+PL §190.79 Identity theft in the second degree

A person is guilty of identity theft in the second degree when he or she knowingly
and with intent to defraud assumes the identity of another person by presenting himsetf
or herself as that other person, or by acting as that other person or by using _uﬁ sonal
identifving infarmation of that other person, and ﬁ:mwm_,é



1. obtains goods, money, property or services or uses credit in the name of such other
Person in an aggregate amount that exceeds five hundred dollars; or

2. causes financial loss to such person or to another person or persons in an aggregate
amount that exceeds five hundred dollars; or

3. commits or attempts to commit a felony or acts as an accessory to the commission of a
felony; or

4. commits the crime of identity theft in the third degree as defined in section 190.78 of
this article and has been previously convicted within the last five years of identity theft
in the-third degree as defined in section 190,78, identity theftin the second degree as
defined in this section, identity theft in the first degree as defined in section 190.80,
unlawful possession of personal identification information in the third degree as
defined in section 190.81, unlawful possession of personal identification information in
the second degree as defined in section 190.82, unlawful possession of personal
identification information in the first degree as defined in section 190.83, unlawful
possession of a skimmer device in the second degree as defined in section 190.85,
unlawtul possession of a skimmer device in the first degree as defired in section 190.86,
grand larceny in the fourth degree as defined in section 155.30, grand larceny in the
third degree as defined in section 155.35, grand larceny in the second degree as defined
in section 13540 or grand larceny in the first degree as defined in section 155.42 of this
chapter. - ,

Identity theft in the second degree is a class E felony.

*PL § 190.80. Identity theftin the fitst degree

A person is guilty of identity theft in the first degree when he or she knowingly and
with intent to defraud assumes the identity of another person by presenting himself or
hersclf as that other person, or by acting as that other person or by using personal
identifying information of that other person, and thereby:

L. obtains goods, money, property or services or uses credit in the name of such other
person in an aggregate amount that exceeds two thousand dollars; or

2. causes financial loss Lo such person or to another person or persons in an aggregate
amount that exceeds two thousand dollars; or

3. commuits or attempts to commit a class D felony or higher level crime or acts as an
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accessory in the commission of a class D or higher level felony; or

4. commits the crime of identity theft in the second degree as defined in section 190.79
of this article and has been previously convicted within the last five years of identity
theftin the third degree as defined in section 190.78, identity theft in the second degree
as defined in section 190.79, identity theft in the first degree as defined in this section,

unlawful possession of personal ideniification information in the third degree as
defined in section 190.81, unlawful possession of personal identification information in
the second degree as defined in section 190.82, unlawful possession of personal
identification information in the first degree as defined in section 190.83, unlawful
possession of a skimmer device in the second degree as defined in section 190.85,
unlawful possession of a skimmer device in the first degree as defined in section 190.86,
grand farceny in the fourth degree as defined in section 155.30, grand larceny in the
third degree as defined in section 155.35, grand larceny in the second degree as defined
n section 155.40 or grand larceny in the first degree as defined in section 155.42 of this
chapter.

ldentity theft in the first degree is a class' D felony.

*PL §190.80-a. Aggravated identity theft

A person is guilty of aggravated identity theft-when he or she knowingly and with
intent to defraud assumes the identity of another person by presenting himself or
herself as that other person, or by acting as that other person or by using personal
identifying information of that other person, and knows that such persot is a member
of the armed forces, and knows that such membey is presently deployed outside of the
con E:mﬁﬂ: United States and:

1. thereby obtains goods; money, property or services or uses credit in the name of such
member of the armed forces in an aggregate amount that exceeds five hundred dollars;

Or

2. thereby causes financial loss Lo such member of the armed forces in an aggregate
amount that exceeds five hundred doliars.

Aggravated identity theft is a class D felony.



*§ 190.81. Unlawful possession of personal identification information in
the third degree |

A person is guilty of unlawful possession of personal identification information in the
third degree when he or she knowingly possesses a person's financial services account
number or code, savings account number or code, checking account number or code,
brokerage account number or code, credit card accaunt number or code, debit card
rumber or code, automated teller machine number or code, personal identification
number, mother's maiden name, computer system password, electronic signature or
unique biometric data that is a fingerprint, voice print, retinal image or irls image of
another person knowing such information is.iritended to be used in furtherance of the
conumission of a crime defined in this chapter. ’ :

Unlawful possession of personal identification information in the third degree is a'class
A misdemeanor.

.m_ 190.82. Cuwmimﬁ&wommmmmwob of personal identification information in
the second degree . ‘

-

A person is guilty of unlawful possession of personal identification information in the
second degree when he or she _r:.o?_m:m@ possesses two hundred fifty or more items of
personal identification information of the following nature: a person’s financial services
account number or code, savings accdunt number or code, checking account number or
code, brokerage account number or code, credit card account number or code, debit
card number or code, automated teller machine number or code, personal identification
number, mother's maiden name, computer system password, electronic signature or
unique biometric data that is a fingerprint, voice print, retinal image or iris image of
another person knowing such information is intended to be used in fu rtherance of the
commiission of a crime defined in this chapter.. _ . .

Untawtul possession of personal identification information in the second degree is a
class E Felony. .

*§190.83. Unlawful possession of personal identification information in
the first degree |

A person is guilty of unlawful possession of personal identification information in the
first degree when he or she commits the crime of unlawful possession of personal
identification information in the second degree and:
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Lo with intent to further the commission of identity theft in the second degree, he or'she
supervises more than three accom plices; or

2. He or she has been previously canvicted within the last five years of identity theft in
the third degree as defined in section 190.78, identity theft in the second degree as
defined in section 190.79, identity theftin the mwmwmm_mnmm as defined in section 190.80,
untawful possession of personal identification information i the third degree as
defined in section 190.81, unlawful possession of personal identification informatien in
the second degree as defined in section 19082, unlawful possession of persorial
identification information in the first degree as defined in this section, unlawsul
possession of a skimmer device in the second degree as defined in section 190.85,
unlawful possession of a skimmer device in the first degree as defined in section 190.86,
grand larceny in the fourth degree as defined in section 155.30, grand larceny in the
third degree as defined in section 155.35, grand larceny in the second degree as defined
in section 155.40 or grand larceny in the first degree as defined in section 155.42 of this
chapter [fig 3} ; or

3. with intent to further the commission of identity theft in the second &mm%m

(a} he or she supervises. more than two accomplices, and =~

(b) he or she knows that the persen whose personal identification :‘mmozﬁmccz that
he or she possesses is a member of the armed forces, and :

{c) he or she knows that such member of the aymed forces is ﬁﬁumrsmw deployed
ou wm:u: of the rcsz nental FEEQ States.

Urlawful possession of @Qmo:& identification information in the first degree is a &mwm
D felony. . .

* Penal Law § umo.mﬁ. Defenses

In any prosecution for identity theft or unlawful possession of personal identification
information pursuant to this article, it shall be an affirmative defense that the person
chargedl with the offense: _

1. was under twenty-one years of age at the time of committing the offense and the
person used or possessed the personal identifying or identification information of
another solely for the purpose of purch asing alcohol;

2. was under eighteen years of age at the time of committing the offense and the person
used or possessed the personal identifying or identification information of another
‘ 6



solely for the purpose of purchasing tobacco products; or

3. used or possessed the personal identifying or identification information of another
person solely for the purpose of mistepresenting the person's age to gain access to a
place the access to which is restricted based on age. .

*190.85. Unlawful possession of a skimmer device in the second degree

L. A person is guilty of unlawful possession of a skimmer device in the second degree
when he or she possesses a skimmer device with the intent that such device be used in
furtherance of the commission of the crime of iden tity theft or unlawful possessiori of
personal identification information as defined in this article.

2. For purposes of this article, "skimmer device” means a device designed or adapted to
obtain personal identifying information from a crédit card, debit catd, public benefit
card, access card or device, or other card or device that contains ﬁmamoz.mm identifving
information,

Unlawful possession of a skimmer device in the second degree is a class A
misdemeanor.

*Penal Law § 190.86. Unlawful possession of a skimmer device in the

firgt degree :

‘A person is guilty of unlawful possession of a skimmer device in the first degree when
he or she commits the crime of unlawful possession of a skimmer device in the second
degree and he or she has been previously convicted within the last five years of identity
theft in the third degree as defined in section 190.78, identity theft in the second degree-
as defined in section 190.79, identity theft in the first degree as defined in section 190.80,
unlawful possession of personal identification information in the third degree as
defined in section 190.81, unlawful possession of personal identification information in
the second degree as defined in section 190.82, unlawful possession of personal
identification information in the first degree as defined in section 190.83, unlaw#ul
possession of a skimmer device in the second degree as defined in section 190,85,
unlawful possession of a skimmer device in the first degree as defined in this section,
grand farceny in the fourth degree as defined in section 155.30, grand larceny in the
third degree as defined in section 155.35, grand larceny in the second degree as defined
in section 155.40 or grand larceny in the first degree as defined in section 155.42 of this

chapter.
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Unlawful muommmmﬂo: of a mgsﬁs_mw device in the first degree is a class E felony.

*Penal Law§ 165.17. Unlawful use of credit nw& debit card or public

benefit card

A person is guilty of unlawful use of credit card, debit card or public benefit card when
in the course of obtaining or attempting to obtain property or a service, he-uses or
displays a credit card, debit card or n:_u:p benefit card which he w:oév to be revoked

or cancelled.

Unlawful use of a credit card, debit card or public benefit card is a class-A
misdemeanor.

* Penal Law § 165.45, Criminal possession of stolen ﬁwoﬁmﬁ% in the
fourth degree ( as mEur,nmEmv

A person is guilty of criminal possession of stolen property in the fourth Qmmwﬁm when
he knowingly possesses stolen property, with intent to benefit himself or a person other
than an owner thereof or to impede the recovery by an owner thereof, and when:

2. The property consists of a credit card, debit card or public benefit nmaﬁ or

N B

Criminal possession of stolen H_uwoﬁm‘wq in the fourth degree is a class E felony.
*Penal Law § 155.30. Grand larceny in the fourth degree { as applicable)

A person is guilty of grand larceny in the fourth arm?r when he _,Em_a property and
when:

4. The property consists of a credit card or debit cargd; or

Grand larceny in the fourth degree is a class E felony,



IV MISCELLANEOUS STATUTES:

§NY GENERAL BUSINESS LAW §390-b. Anti-phishing act of 2006

L. This section shall be known as and may be cited as the "anti-phishing act.of 2006, -
2. For purposes of this section, the following terms shall have the following meanings:

(a) The term "electronic message” means a message sent or posted to a unique
destination, commonly expressed as a string of characters, consisting of a unique user
rame or mailbox (comumonly referred to as the “local part”) and a reference to an _
internet domain (commonly referved to as the "domain part”), whether or not displayed,
to which an electronic message can be sent, delivered or posted.

(b) The term “identifying information" means an individual's (1) social security number;
{2) driver's license number; {3) bank account number; (4) credit or debit card number;
(3) tmzw@g.a identification number (PIN); (6) automated or electronic si gnature; {7)
unique biometric data; (8) account passwords; or {9) any other piece of information that
can be used to access an individual's financial accounts or to obtain goods or services.

(¢} The term "internet” means collectively the myriad of computer and
‘telecommunications facilities, including equipment and operating software, which
comprise the interconnected world-wide network of networks that employ the
transmission control protocol/internet protocol, or any predecessar Or SUCCeSSOT
protocols to such protocol, to communicate information of all kinds by wire or radio.

{d} The term "web page” means a location, with respect to the world wide web, that has
a single uniform resource locator or other single Jocation with respect to the internet.

3 Itis unlawful for any person, by means of a web pa ge, electronic message, or other
use of the internet to solicit, request or collect iden tifying information by deceptively
representing himself or herself, either directly or by implication, to be a business or
governmental entity and doing so without the authority or approval of such business or

such governmental entity.

4. (a) The attorney general, or any person who either is engaged in the business of
providing intérnet access service to the public or owns a web page or trademark and
wha is adversely affected by reason of a violation of the provisions of subdivision three
of this section, may bring an action against a person who violates the provisions of
subdivision three of this section:

@



(J) to enjoin further violation of the provisions of subdivision three of this section;
and
(2) to recover the greater of:
(A) actual damages; or
() one thousand dollars for each instance in which identifying information is
solicited, requested or collected from a person in violation of the provisions of
subdivision three of this section.

{b) In ar-action under paragraph (a) of this subdivision, a court may:

(1) increase the damages up to three times the damages allowed by paragraph {a) of
this subdivision where the defendant has been found te have engaged in a pattern and
practice of violating the provisions of subdivision three of this section; and

{2) award costs and reasonable attorney's fees to a prevailing party.

5. Nothing in this section shall in any way limit rights or remedies which are otherwise
available under law to the attorney general or any other person authorized to bring an
action under subdivision four of this ﬁrozoz

*NY GENERAL BUSINESS LAW § 399-ddd. Confidentiality of social
security account number

1. {a) As used in this section "social security account number” shall include the number
issued by the federal social security administration and any number derived from such
number. Such term shall not include any number that has been encrypted.

(b) For purpases of this section, the term "inmate” means a person confined in any
[ocal correctional facility as defined in subdivision sixteen of section two of the
correction law or in any correctional facility as amm:.Fm in paragraph (a) of subdivision
four of section two of the correction law pursuant to such person's conviction of a
criminal offense.

2. No person, firm, partnership, association or corporation, not including the state ot its
political subdivisions, shalt do any of the following:

(a) Intentionally communicate to the general public or otherwise make available to
the general public in any manner an individual’s social security account number. This
paragraph shall not apply to any individual intentionally communicating to the general
public or otherwise making-available to the general public his or her social security
account number.

(b) Print an individual's sacial security account number on army card or tag required
for the individual to access products, services or benefits provided by the person, firm,
partnership, association or corporation.

2
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(¢) Require an individual to transmit his or her social security account number over
the internet, unless the connection is secure or the social security account number is
encrypted. .

{d) Require an individual to use his or her social security account nmumber to access
an internet web site, unless a password or unique personal identification number or
other authentication device is also required to access the internet website.

(¢) Print an individual’s social securi ty account number on any materials that are
mailed to the individual, unless state or federal law requires the social security account
number to be on the document to be mailed. Notwi thstanding this paragraph, social
security account numbers may be included in applications and forms sent by mail,
including documents sent as part of an application or enrollment process, or to
establish, amend or terminate an account, contract or policy, or to confirm the accuracy
of the social security account number. A social security account number that is
permitted to be mailed under this section may not be printed, in whole or part, on a-
postcard or other mailer not requiring an envelope, or visible on the envelope or
without the envelope having been opened. . )

{f) Encode or embed a social security number in or on a card or document, ,
including, but not limited to, using a bar code, chip, magnetic strip, or other technology,
in place of removing the social security number as required by this section.

(g} Knowingly use the labor or time of or employ any inmate in this state, or in any
other jurisdiction, in any capacity that involves obtaining access to, collecting or
processing social security account numbers of other individuals.

N >

3. This section does not prevent the collection, use, or release of a social security account
number as required by state or federal law, the use of a social security account number
for internal verification, fraud investigation or administrative purposes or for any
business function specifically authorized by 15 1.5.C. 6802.

4. Any person, firmy, partnership, association or corporation having posséssion of the
social security account number of any individual shall, to the extent that such number is
maintained for the conduct of business or trade, take reasonable measures to ensure
that no otficer or employee has access to such.number for any purpose other than for a
legitimate or necessary purpose refated to the conduct of such business or trade and
provide safeguards necessary or appropriate to preclude unauthorized access to the
social security account number and to protect the confidentiality of such number.

5. Any waiver of the provisions of this section is contrary to public policy, and is void

and unenforceable.

6. No person may file any document available for public inspection with any state
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agency, political subdivision, or in any court of this state that contains a social security
account number of any other person, unless such other person is a dependent child, or
has consented to such tiling, except as required by federal or state law ot regulation, or
by court rule.

7. Whenever there shall be a violation of this section, application may be made by the
attorney general in the name of the people of the state of New York to a court or justice
having jurisdiction by a special proceeding to issue an injunction, and upori notice to
the defendant of not less than five days, to enjoin and restrain the continuance of stch
violations; and if it shall appear to the satisfaction of the court or justice that the
defendant has, in fact, violated this section, an injunction may be issued by such court
or justice, enjoining and restraining any further violation, without requiring proof that
any person has, in fact, been injured or damaged thereby. In‘any such proceeding, the
court may make altowances to the attorney geneial as-provided in patagraph six of
subdivision {a) of section eighty-three hundred three of the civil practice law and rules,
andd direct restitution. In connection with any such nqoﬁomoa mﬁﬁrgsa? the attorney
mm:n%& is anthorized to take proof and make a determination of the relevant facts and
to issue subpoenias in accordance with the civil practice faw and rules. Whenever the

- court shall determine that a viclation of subdivision two of this section has occurred,
the court may impose a civil pendlty of not. more than one thousand dollars for a single
violation and not more than one hundred thousand dollars for multiple violations
resulting from a single act or incident. The second violation and any violation
committed thereafter shall be punishabie by a civil penalty of not more than five .
thousand dollars for a single violation and not more than two hundred fifty thousand
dollars for multiple violations resulting from a single act or incident. No person, firm,
partnership, association or corporation shall be deemed to have violated the provisions
of this section if such person, firm, partnership, association or corporation shaws, by a
preponderance of the evidence, that the violation was not intentional and resulted from
a bona fide error made notwithstanding the maintenance of procediires reasonably
adopted to aveid such error: ‘ .

*NYS kaOHﬂ Wbﬁcm 203-d. mmzm&c%mm ﬁmamom& idéntifying information

1. Anem Ec&m« shall not unless ogmﬂ?,am equired @% Taw:
(a) Publicly post or display an employee’s social security number;

{b) Visibly print a social security number on any identification badge or card, including
dny time card;
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(c) Place a social security number in files with unrestricted access; or

(d) Communicate an employee's personal identifyirig information to the general public.
For purposes of this section, “personal identifying iriformation” shall include social
security number, home address or telephone number, personal electronic mail address,
Internet identification name ar password, parent's surmame prior ko marriage, or
drivers’ license number.,

2. A social security number shall ot be used as an identification number for purposes
of any occupational licensing. .

3. The commissioner may impose a civil penalty of up to five hundred dollars on any
employer for any knowing viblation of this section, It shall be presumptive evidence
that a violation of this section was knowing if the employer has not put in place any
policies or procedures to safeguard mm.ﬁ.:m& such violation, includin g procedures to
notify relevant employees of these provisions.
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*1] The People of the State of New York agninst Basil .&mgwcmawﬂ Defendant.

201ZNY 018993

CRIMINAL COURT OF THE CITY OF NEW YORK, NEW YORK COUNTY
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NOTICE:
AND WILL NOT BE PUBLISHED IN THE PRINTED
QFFICIAL REPORTS,

HEADNOTES

[TI241A] C rires--Unauthorized Use of Fo:ic_-
er. Crimes--Ktentity Theft, -

m.,OcEmE..." =1} For Delendant: Deborab 1 Blum,
sg., New York, New York,

ADA Nunm.s._.« Weintraub, Manhattan Districl Atlorney's
Drffce. New Jx—:ir New York.

:, m?mv::z.crwii::_,“:EEE;_:_F mzam:m_
Crat. . .

OPMNION BY: Diana M. Boyar

OPINION
Diana M. Bovar, 1.

An decusalory [nstroment was filed on March 12,
2012, charging defendant wilth Unauthorized Use of
Computee (Penird Law § 156.05) and Teatity Thedl in the
Third Degree (Pesal Low § 190.78). By Notice of Om-
sibus Muolion dated April 9, 2012, defendant moves, -
ter ilia, {of an erder to dismiss the complaint for fucial
insufficiency

The factual portion af the accusatory instrument al-
leges on January 26, 2012w about 2:00 hours inside of
AW Seventh Avenue in the County and State of New
York, defendant commitied these ollenses EEE the [ol-
lnwing circumsiances:

May 21, 2012, Decided

THES OPINION IS UNCORRECTED

Duponent is informed by Steven Goldglit, of an ad-
dress known w the Disirict Altorney’s Office, thai in--
formant is the E;Ew.:m partmer of Goldplit and Com-
pany, an accounting firm localed ab ihe above kocation,
Informant slates that defendanl was formerly Ezm:ovﬁg
al OCEE: and Company, and. that on January 20, 2012,
defendint’s erploymeni  was  terminated, Ma?nswi
siates ihaf on January 26, 2012, de email was sent [#*2]
from informants  business emmil  account
cmmwzch@..‘mﬁu:.nca which reads, in substance: BASIL.
AGROCOSTEA IS MY SILENT REAL PARTNER. 1
SHOULD NOT HAVE FIRED HIM. HE WASNT
PAID ENCUGH. HE WAS THE FIRST TO IMPLE-
MENT MANY GOOD IDEAS. HE TAUGHT ME
THINGS AND WAS A VALUABLE MEMBER OF
THE FIRM. I WAS WRONG FOR NOT ADE-
QUATELY COMPENSATING HIM AND FOR FIR-
ING HIM. PLEASE CONSIDER. HIM FOR EM-
PLOYMENT. Informant states that the email purports to
be signed by informant, but that inforniant did not sign
said cmail.

Deponeni is further informed that informant did not
send the above stated email, that delendant does not have
access 1o his computer, compuier network, and email
accoint, and that [*#*2] he does nul have permission
or authorization 1o use said email account.

Deponent is turther inlermed that informant has reud
a lener dated February 20, 2012, directed 10 a client of
Godglit and Campany and signed by delendani, which
letter eaclosed o copy of the above-meationed ermail and
which Tetter deseribed said email as "PRAISE COUR-

TESY OF MY FORMER EMPLOYER,"



“ing the

Page 2

35 Misc, 3d 1241A, *; 2012 N.Y. Misc. LEXIS 2830, »*;
2012 WY Slp Op 510081, #+»

~ The sopporting deposition indicates thal defendam
was lired on January 11, 2012,

Facial Sulficiency

“When u defendans is charged n oa misdemeanor
complainl,  [**"3] waless he pleads guilly or waives
prosecision by inlormation, the misdemennor complaint
must be replaced prior w trial with an information meet-

17063 1000 e),  I00.15(3); 17035, People v
Algfunelro, 70 ¥¥Y2d 133, 511 NE2d 71, 517 NY.5.2d
927 17US7). The information musl, lor jurisdictionul
purpuses, contain non-hearsay faciual allepations sufli-
cient L estahlish a prima fucie case. Peaple v Alefondro,
FONY2d I33 an 137, 510 NE2d 71, 317 NYS.2d 927,

Furthermore, bath informations and misdemeanor com-

plainis nusi allege or he based apon "reasonable cause to
believe” the deleadant commitied the olfenses charped.
People v Dumas, 68 NY2d 729, 497 N.E.2d 686, 306
NY.5.2d4 379-(1946). "Reasnnable cause 10 believe thal a
perkon has comnzitied ap offense pxists when evidence or
intormation which appeirs rdliable discloses facls oo
circumstanees which are colleclively of sueh wekghi.and

peesuasivencss as (o convineg a person of ordinary intel-

ligence, judgment and experience that il is reasonably
likely that such olfense was commiticd and thal such
persan caminitted il CPL § 70.10(2), A conclusory

aegation a defendani commitied cach and every clement.

ol 4 crime, standing alone, does nol meel the reasonsble
cause requirement. [ ¥94) Peaple v Kalin, 12 NY3d 223,
229,906 NE 2 381, 878 NY.8.2d 653 (2009,

In reviewing an accusaiory instrument for lfucial suf-
Guicncy, “[s]o long as the facwal allegatons of an in-
formation give ao dccused aative safficienl (© prepare o
defense ani are adequalely detaited o provent a dolend-
ant from being tried twice lor the same offense....” the
coyrt showld give it "[a] fuir and ool averly restriclive or
technical reading.” People v Caxey, 95 NY2d 354, 360,
A0 NE. 24 233, 717 N Y.5.24 88 £2000). Moreaver, the
Court of Appeals in Peaple v Allen, 02 NY24d 378,185,
FOINE 2 220, 685 N.Y.5.2d 206 (1998), held that m
the pleading stage, all that is needed s that factual alle-
cations are sulliciently evidentiary in characier and tend
w0 sipport the charges. ‘

Unauthorized Use of o Compuier

With regards Lo the Unauthorized Use of a Computer
charpe. defendant arpues that the complaint Fails o al-
lege Facts o estsblish ihat defendant knowingly used or
accessed the infurmant's computer without ‘authorization.
This Court disagrees.

-

An imlividual violates Peno! Law § 156.03 "[w]hen
he or she knowingly uses, causes w be used or avcesses a

regquirements for lacial - sufficiency.. CPL $§.

tompuier, compuler service, or epinpulér neiwork with-
oul authorizalion. "The allegations ol the inslam com-
plainl are sulficient to meel the burden of reasonable
[**3] cause (o believe that defendant knowingly aceessed
the informant’s emuil account withoul authorization. The
supporting deposition allepes that the defendant was
fired on January §1, 2002, The accusdlory instrunienl
alleges thal thereafier, on January 28, 2012, an cmail was
sent from the infenmant's email accounl to the email ad-
dress badyagro@gmail.com expressing regret lor firing
the defendant and requesting that the defendant be con-
sidered. for employmeni. The  {***3]  complaint Turther
allepes that the email purports w be sent by the inform-
ant, but that the informunt did nat send the email. The
complaint also references o letter. duwied "February 20,
2012, signed by defendint and sent o one of the in-
formant's-clieats. This {ewer references the content of the
emauil sent {rom the informanl's emai] account. These
affeputions, wuken ogether, given a lair and not overly
lechnical reading are sufficient o mest the urden, of
reasvmable cause to belicve thar defendant knoveingly
accessed defendant’s corputer withoul permissian.

© Defendant's elaim thay the complaim is facially in-
sutficient because it does not demsonsirate that he seat the
email or how he socissed the inlotmants emudl sucount
is unavailing, |**6] Given thl. the omail was sent
shortly afler defendant wus fired, that the email com-
mends the defendant’s job perlonnance, expresses regrel
for living him, urges thal he be considered lor employ-
ment, and is stiached © a leter frote defendant endors-
ing its conient, the Couri may draw the reasondble trfer-
ence that the defendant accessed the informants email
aceounl and sent the email for the purpeses of ebtalning
employment.

Muorcover, the stutuie dees nol require that the Peo-
ple allege precisely how the defendant acvessed the in-
formant’s email account, but merely that the defendant
knowingly used or accessed the informant’s computer of
compuier network withow permission. It s well known
that an individual need not be present- or ever huve had
corlact with the computer terminal of another in order
access {heir email account or compuler network. Bascd
upon the foregeing, the facts ol the instant complaint
provide the Court reasenable cause (o believe that de-
fendant knowingty aceessed his former employer's email
aceount or caused il to be usad & send an emaid it he
was not authorized 1o send.

Accoriingly, delendanl’s motion to dismiss Penal
Law § 136,05 for tacial insufficiency is  [#%7] denicd,
ldeniity Theftin the Third Degree

Here, the defendani argues that the complaine lacks
sufficivnt allegations 1o esiablish that defendant assumed



‘imiis g ¢l

Pape 3

35 Misc. 3d 12444, * 2012 N.Y. Misc. LEXIS 2830, **;
2012 NY Slip Op 510980, ==

e informant's idenity, ::. Courl disagrees. Penal Law:
F190.78 provides that

A person i3 guitly of identily :F_._ n the third degree
when' he or she knowingly and with intent 1o defraud
assumes the identity of another person by presenting
himsell or herselt™as thal other perssn. ar by acting as
thit wther persun vr by using personal ideniifying Sﬁcﬁ-
nstion of that other purson, and thereby: (1) obtking
gondds, money, proprrly or services or oscs credit in the
name ol such other persan or causes Mnancial loss ©
such person or 1o apather person or persoas or {23 com-
A misdemeanor. .

The alicgations ol the complaint are sulficient 1
meet the burden of reasonable ¢ cause (o belicve that de-
fendanl, with the inent (o defraud potential employers
assured his former cnployer’s identity, by sending an

ensil through his employer’s email agcownt, in the name
of his employer. {or the purpose of obiuinisg employ-
menl. The acéusatory inslrument further supports the
reasanable inference thal delendant distribuiéd this email
Loy others,

Avcordingly, [*38] Lhe delendant’s moation o dis-
migs the complainl for [acial :7:522@ is demied in ils
enlirety.

This is the decision and order of 1he Courn. [*%%4)]

Dated: May 21, 2012
New York, New York
Hon. Diana M. Bovar

Justice of the Criminal Couri
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LIPPMAN, Chief Judge:

Appellants have been indicted for enterprise corruption

{Penal Law § 460.20 [1] [a]}, a class B felony, based in

essential part on their commission of numerous predicate
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offerses.’ There was proof before the @ﬁmmﬂ Jury that three of
them - Douglas Latta, Lyndon Roach and Angela Perez -- repeatedly
mnhnvmmma stolen credit card data which they then cwma for
fraudulent purposes, and that the remaining appetlant, Vadim
Vassilenko, through the company he conirolled, defendant Western
Express International, Inc. (Western Express), facilitated
ﬁhmﬂmmoﬁwoam by which the purloined credit card Qmﬁm was
transfervred, .

Appellants' conduct, the People claim, was part of a
wmaqmﬁ enterprise to traffic in stelen nwmawﬁ mmﬂm wd&o&ﬁmﬁwoa.
To make out the corrupt enterprise, the People adduced Um&ﬁwm,ﬁﬂm
grand jury proof that Eastern European <m3&0Hm of stolen credit
card data engaged in internet transactions with Unmmnm‘%s New
York. There was mwmo proof thit, Mv noﬁmmBBmﬂHZQ these
transactions, buyers and mmHHmww sometimes dvailed themselves of
services 0mmmwmm by Western Expreéss through its publicly
accessible Hﬁwmwsmw web sites. While Western Express's menu of
services —— M.m.. check cashing, mail receiving, issuing money
orders, digital currency exchange,. and Russian/English
translation -- was superficially unremarkable, the mmhmwnmm

themselves being legal and admitting of legitimate utility in the

‘These included scheme to defraud, conspiracy, grand
larceny, money laundering, possession of stolen preperty, and
falsifying business records. No issue is before us respecting
the sufficiency of the counts charging these offenses: this
"appeal concerns no more than the sufficiency of the evidence
~offered in support of the enterprise corruption count.

-7 _
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conduct of wswmwmmﬁwozmp.nnmsmmmﬁwo:wH there was evidence ﬁrmw
Some Western Express customers, among them defendants Latta,
Roach and Perez, used the moaﬁwﬁw_m mmm<womm moﬁ "carding"
purposes, i.e., ta dﬁmmﬁwn in stolen nﬁmaww.nmﬂg information.

The mmo@wmh in presenting the matter to the grand jury,
dwelt principally on the carders' use of Western Express's
digital currency exchange service, Western. Express, having
purchased large sums of the unregulated internet currencies EGold
-and Webmoney, was an authorized vendor of those momam of tender.
For a commission of between two and five Percent, the company

would ﬁﬁmzmmmﬁ inte a customer internet account held in an

assumed name digital currency purchased from it by the customer
with US dollars. The digital cutrrency could then mmh and on
occasion was, transferred to pay for stolen credit card
HﬂmoHBmﬁwosw after which the vender would sell the digital
oﬂﬂﬁm:nm received in payment back to Western Express fior its
value wm‘mwOﬁ:mH digital currency or US ooHpmHmy with Western
Express taking an additional commission. This transactional
wmdnmhsxwmnoaam;amn.Hﬁwmpm for money laundering purposes by
reagson of the nwhncawdmaom that E-currency was not government
wmm;wmwma‘m:m.m:mﬁ international transactions using it went
largely unscrutinized.

There was evidence that Western Express was not a
neutral observer of this use of its services; its emplovees

offered advice on how to sktructure transactions to avoid
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detection and defendant <mmmwwm5wo\ the company's president,
recognizing that a significant portion of Western Bxpress's
G:m&:mmm was from “"carding" transactions,? actively mo:mﬁw‘wwm
patronage of carders. Carder business was encouraged by postings
on the Western Express web sites and nsmwm was proof that
‘<mmmwpmﬁws attempted (evidently unsuccessfully) to advertise
Western mMMHmmm;m services on Carder Planet, m.EmavmnmioaH% web
site devoted exclusively to facilitating illegal mmm&wsa
activities, |

Supreme Court granted appellants' respective motions to
dismiss the subject indictment's msﬂmﬂﬁﬁwmm.nonﬂcﬁwHos count upon
the ground that the wHDUm before the grand jury, even when viewed
most favorably to the People, did not make ot the existence of a
"criminal enterprise." As is here relevant, guilt of enterprise
oonﬂzﬁﬂwon cm@mﬁ New moww.m Organized Crime Control Act (OCCA)
(Penal Law § bmo.oo‘mw seq.) requires proof wzm# the accused
“when, having kndwledge of the existence of a awwawﬂﬁw enterprise
and the nature of its activities, and being employed by or
associated with such enterprise . . . intentionally conducts or
participates in the affairs of (the] enterprise by participating
in a pattern of criminal activity" (Penal Law § 460.20 [1] {a}}.
For OCCA purposes a "criminal enterprise" is "a group of persons

sharing a common purpose of engaging in criminal conduct,

- ﬂ - . . - a . ’
*Vassilenke estimated that 5% of his business was mﬁOE

carding transactions. The People contend that the actual
percentage was much higher.
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associated in an ascertainable structure distinct from m.@mdﬁmhm
of criminal activity, and with a continuity of mxwmwmsnmw
structure and criminal purpose beyond the scope of individual
criminal incidents" (Penal Law § 460.10 [3]). 1In dismissing the
enterprise corruption count, Supreme Court moncmmg.cwos.nﬁm
mUmmsnm of proof of an “ascertainable structure distinct from a
pattern of criminal activity":

"Here, the People have failed to even
articulate - much less adduce evidence
proving - any system of authority or
hierarchy in which the defendants -
participated . . . [W]hat the People allege .
are a series of arms-length business :
transactions - admittedly extensive and, if
the People‘s allegations are teue,; illegal -
conducted by a variety of organizations and
individuals, each operating independently and
. with no overarching structure or system of
autherity. In essence, the People have
described an illegal industry rather than a
corrupt enterprise, the criminal parallel of
a typical legitimate industry consisting of
producers, wholesalers, distributors, retail
outlets, and credit suppiiers, each of [whom]
has a unigue but independent role in the
industzy." o : :

In reversing and reinstating the enterprise corruption
count (85 AD3d 1 {lst Dept 2011]), the Appellate Division, while
acknowledging dwmﬁ‘WEmHW.ﬁmm no evidence of a dﬁmawﬁwozwww%.
mﬁwnnﬁshma~ i.e., 3Hmhmmowwomwn entity, ﬁﬁmOHwNma that Vassilenko
had used Western Express to create a structured enterprise ﬂyw
Durpose Qm which was to "actively encourage more and larger
ﬁHm:mmnﬁwasm‘U% its ﬁWWdHOMUw:nm on an ongeing basis' (id. at

14). The evidence, said the Court, permitted the inference that
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defendants knowingly played roles in wsm enterprise even ﬁﬁocmwa
for the EOmw part, they had no personal interaction hwmrw. Two
Justices Qu..mmmb.dm.aﬁ mxvmmmmwsm the view that the meawmwmm

mmomﬂﬁmw:mvww structure" to the alleged enterprise had not been
demonstrated, even to the bare bones extent nécessary to mﬂmﬁmwb‘
the enterprise corruption count to trial. The QHmmm:ﬁmnm.&OGa&
compelling the absence of "evidence of any odHHmnﬁwvm decision-
making or OQOHQH:mWqu with respect no.wwm purported enterprise*s
activities or of any overarching structure of authority or
WMmHmﬂnww.HD which Qmmmmawmﬁm‘vmwwwm%@mdma: AMMk.mn.Hmv. One ow
the dissenting Msmwwommmaﬂmvwma dppellants” mmWwﬂmﬁm_QWﬁpwnmﬁHOSm
for permission to appeal to this Court. we now reverse msm
reinstate the omamﬁm of mzwwmam nocw&;mwmawwmwﬁ@ the enterprise
corruption count as against mUmmHHmzdm.

New mon 5 OCCA was mzmonma in 1986 to afford state s
ﬁHOmDOGHOHm 'a means cf exacting smkﬂwnmnma penalties moM oHpapamw‘
activity HommHWUHm to or amamwwwwqm of structured criminal
enterprises (see Penal Law § 160.00). e&omm‘m:meWMmem were
understood to present a distinct evil mw reason of their unigue
capacity ﬁo.@uwm and carry out gophisticated crimes on mm ongoing
basis while ingulating their leadership from detection waﬂ

prosecution (zee id.; People v mmm.mmﬁ.w 96 NY2d 136, 142 [20017]}).

The Federal Racketeer Influenced mwa.monwmww Organizations Act
(RICO) (18 USC § 1961 et seqg.) had, of course, for some time

enabled: federal prosecutors to prosecute enterprise corruption as



- 7 - No. 156
such, U:m until n:m msmoﬁamnr om the OCCA there was no New York
State analogue.

The common challenge posed both federal and state
legislators in penalizing enterprise corruption as a separate
crime was to delineate the circumstances under which conduct
already fitting under a criminal ammwswﬁwoﬁ.ﬁomwa‘mgawwwonmwww be
"subject to ﬂhommocwHos and more serious vmmmpuwmﬁwoz mwﬂ its
tonnection to a criminal organization. To justify the superadded
penalties for participation in a corrupt enterprise, and
concomitantly to avoid sweeping relatively minor offenders into
complex multi-defendant, multi-count prosecutions entailing a
wwmw of aﬁwno:wms punigshment, Hn €mw necessary to distirnguish
‘between what on the one hand were merely patterns of criminal
.QOmQ:nn and what on the other were patterns of such conduct
demonstrably designed to achieve the purposes and promote the
interaests of owmmswwmn. structurally distinct criminal entities.
Accerdingly, both RICO and the OCCA require ﬁf@ prosecution to
prove, in m&&wnwoz to a pattern of criminal activity, the
existence of a wmﬁmhmwm criminal msmmﬁmwwmm.do which that pattern

ited States v

of mndwqu% is beneficially connected {see
Turkette, 452 US 576, 583 (18817 Penal Law §§ 460.20 {11; 460,10
[3]). while RICO does not explicitly require proof of the

enterprise’'s structural integrity, it is settled that a

@:mwwmwwsm enterprise must have structure (Bovle v United States,

556 US 938, 940-941 {2009]). And, as noted, the occa, which is
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assertedly of more narrow application than RICD (Penal Law §
460.00),° makes the reguirement of “an ascertainable structure
distinct from a pattern of OHHSMWWH activity® mxﬁwmmm in its
definition of "criminal enterprise" -(Penal Law § 460.10 [31).
Both statutes demand or have beeh understocod to demand proof of
an association possessing .a no:nwacuﬂ% of existence, QHMBMSWH.
purpose, and structure -~ which is to say, of ﬂosmﬁmsow and
‘.nmwwnwww exceeding the individual ¢rimes committed under the
assgciation's auspices or for its purposes (id,; Boyle, wwm Us at
9463 .

There is no gquestion that the meﬁ%m.WHmmmbﬁmn.mm ﬁc
each m@vmwwm:w congiderable mﬁH&mnﬁm of  a wmﬁﬁmﬂonm illegal
activity. The issus te Um‘amnwmma is zmmw:mﬁ.ﬁsmw also presented
evidence from which a petit Jjury could reasonably infex Rmmw

People v Beilg, 92 N¥2d 523, 525 [1998]) that that activity bore

the requisite relation to a distinct criminal enterprise - a
"group of persons” seeking a "common purpose® and mmmonwwﬁma in
an ascertainably structured entity. The mwowww and the mﬁﬁmpwmwm
Division majority proposed a structure composed of mc%mMm and

sellers of stolen credit card information arrayed arcund Western

As 1s here relevant the Legislature in enacting the QCCA
was careful to explain that "[t]he organized crime control act is
a statute of comparable purpose [to that of RICO] but tempered by
reasonable limitations on its applicability, and by due regard
for the rights of innocent persons.. Because of its more ricorous
definitions, this act will not apply to some situations
encompassed within comparable statutes in other jurisdictionsg®
(Penal Law § 460.00 [emphasis supplied]}.

-8 -
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Express's hub-like web sites, drawn there by reason of the sites’
menu of facilitative services. As Supreme Court perceptively
observed, however, this does no more .than describe a prevalent
pattern evidently organic ﬁo the "carding” Emwrwﬁ“ it is how that
‘business often happens to be configured given the needs and
interests of the individual market participants. It is, hawever,
not wﬂ&ﬁﬁmﬁ%qm of a distinct, structured nhwgwﬁmw enterprise,
Hrmﬁm wm no hint that any of the market participants acted except
for and according to their own @mnwwmcwmh interests,’ much wmmm
that their actions within the illicit market were somehow
connected to the workings of a structured, purposeful criminal
‘organization. .

The People urge that ac°criminal enterprise need not be
hierarchical to be structured and ﬂSWﬂ mﬂwﬁanWm may be inferred

from patterns of criminal conduct. While both of wrmmm

a

propositions may be true in theory, it remains that under the
OCCA a “common GGWﬂommr is Hw@uwwmm and ﬁrm structure of a
nwwawumw,m:dmﬁvﬂ%mm must be "ascertainable. " Here these
conditions wﬂm.DOﬁ.Bmd. The ﬂﬁmmmnwma evidence was indicative of
no more than. the manner in which internatiocnal transactions in

stolen credit card data were commonly conducted, with or without

‘We note that; while the Appellate Division offered thal the
common purpose ¢f the purported enterprise was to encourage more
and larger criminal transactions, there was no proof that Westarn
Express's customers availed themselves of the company’'s services
with any objective other than the expedient conduct of their own
individual transactions. _
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the use of Western Express's se chomm it did not support the
further pﬁmmﬁm:nm of a aFmrHﬁnﬁq beneficially related. Oﬁwéwmmw
enterprise

It is true that in Boyle the ano‘mmw:»ﬁmamaﬁ of
enterprise structure was deemed satisfied simply by @Hoow of the
underlying mmnwmnn of criminal activity and the inference DH
mﬁHﬁnwchm,ﬁymﬁ that proof would bear (sge 556 Us at @nwtmﬁmu.

The OCCA, unlike RICO, however; specifically demands that the
structure be distinet from the wﬁwnwomﬁm illicit pattern, and not
surprisingly there are no New York cases in which the requisite
Structure has been Wﬂmmﬁhma mwawpw Wﬂoa an cmamwhwwsm pattern.
Moreover, Boyle involved a ring of thieves whose Hmwmﬁwémww.
constant BmgwmhmrHﬁ.amd‘mHoa time to time to plan and exaecute
bank heists, the @Honmmam of arpns ﬁﬁmﬁ shared (zee wa wﬁ m&Wy.
There was, then, some .evidence from svwnw a nOSdHns_ﬂm s
cooperative ouwawumw mmwmﬁ@HHmm possessed of a common purpose and
moﬁm, albeit loose, structure couid be HbmmHWQO Here, mpﬂmammﬁ
there was evidence of many drms' length transactions, ﬁwmh@.zmm‘
no proof of concerted activity from which a mmﬁHw jury might
reasonably have gathered that the mwmmwwm:nm Emwm knowing
participants in the affairs of 'a "criminal enterprise" within the
Emmzwma of Penal Law § 460.10 (3),

Doubtless, the internet may be used to facilitate

A

There are humerous ‘providers of such services and, in. fact,
after Western Express's demise, its carder clientele csimply
switched to different- ﬂhodw&mnm of comparable services.

- 10 -
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crime, and we do not exclude the possibility that a web site
sihgularly @HmODGCvaQ with processing a screened clientele's
illicit transactions could be understood as elemental to and -
reflective of a criminal ms#mﬂWHHmm.< But crimes ncaawmﬂmn by
resort to cyber means are not qumwymcww referrable to distinct
meWﬂPosm enterprises, and the web mwﬁmm hers involved do rot
wwﬂawﬁ the inference of an overarching criminal purpose ox
01mmwkwme0:. while Western Express may have sought to make wdm
web sites attractive to carders, the sites themselves presented
simply as publicly accessible loci for the conduct of business,
the -legality of which ncﬁsm&.w: the end svos the independent
agendas of individual users. To nwm_mxnmaﬁ that the usage was
for illegal purposes, it reflected the existence of a prevalent
black market but did not reasonably justify ﬁﬂm additional
inference necessary to ﬁrm viability of the ﬁmvﬂomma enterprise
nowumvaws prosecution, that there was within that market an
enduring - structurally meﬁwsnﬁ.m%aUHO¢wanHw related criminal
entity with ﬁ:pnw mwmmwwmaﬂm wele purposefully associated.

. wnnowaHﬂme~ the order of the Appellate Division,
insofar as appealed ﬁﬂoaﬁ should be Hmdﬁﬂmma and the erders of
Supreme Court, New York County, dismissing the enterprise
corruption count of the indictment as against appellants,

3

reinstated.






- Penal Law § 105.20.

Feotnote 13: Under New York law, for exam ple, one can conspire to commit a crime witha
person who has no intent to commit a crime (like an undercover police officer) or who has rio
legal capacity to commit a crime (like a minor). This makes New York a state which has adopted
the "unilateral” theary of conspiracy. ‘ ‘ _

Faotnote 14: The Court does not ascribe any bad faith to the People with respect to thig noﬁ..,_oﬂnw..
Indeed, the gist of the instruction they provided mirrors the carefully considered légal arguments
they have made here, that a defendant's lack of knowled ge or intent regarding the value of a
larceny conspiracy is "no defense” in a conspiracy prosecution.

Footnote 15: For an excellent discussion of the equivalenice of legally sufficiency determinations
in trial vs. grand jury proceedings, see Marks, Dean, Dwyer, Girese & Yates; "New York Pretrial
Criminal Procedure”, Second Edition, Thompson, West, (2012), §5.27. During or after a trial, the
legal sufficiency inquiry relates to whether there was sufficient evidence which would allow a
fact finder to find guilt beyond a reasonable doubt. People v. Khaty, 81 NY3d 535 (2012). A grand
jury sufficiency inquiry, in contrast, is applied to determninations made by grand jirries that
reasonable cause exists to find that a-defendant committed a crime. But the underlying legal
sutficiency standard in both cases is identical. o - ,
Footnote 16: The Court here is recounting what it understands informed the People’s decision not
to charge 531 defendants in this case with larceny. The Court does not necessarily agree that such
larceny ._Eo.mcn: tions were barred in each of these cases. .

Footnote 17: The Court does not ascribe any improper motivation to the People in this respect or
any other. Nor is the Court asserting that the People were motivated to bring conspiracy charges
in this case because of venue nObmm.ﬁzm,.‘..ﬁrm‘ simple fact, however, is that without the CONSpiracy |
charges, the People apparently believed that 51 of the 94 defendanits in this case could not have
been prosecuted in Manhattan. _

Footnote 18: See New Jersey Code of Criminal Justice §2C:20-3 Emm@.ﬁm. the crime of Theft);
Conmnecticut Penal Code §§ 53a-119; 53a-122-125b (defining the crime of Larceny).



captioned beginning with the mosi“: defendant, Carlos Moreno, immediately following the four
Principals and Accomplices who are subject to this Decision and Order. .

Footnote 5: To derive this figure, the Court calculated the date on which each account was
opened and the latest date on which funds were withdrawn for each Account Holder subject to
the instant Decision and Order and then calculated the average time between those two events.
The Court excluded one Account Holder whom the evidence indicated had a significantly longer
period bétween an opening and withdrawal than ail of the others: Jonas Fernandez ($76). The
equivalent time period for this defendant was 48 days.

Footnote 6: People's m:ﬁﬁ_mgmsg ?@.H‘,me@ﬁ‘Ekwemwoﬁmm to the Ummmwnwmﬁm. Motien to
Dismiss, April 2, 2012, 19 35-36.

Footnote 7: The ﬁ‘mow&m also cite, in support of their position, the trial court's decision in People v.
Canales, 32 Misc 3d 1211(A) (Kings County Supreme Court, 2011, Dwyer, ].}. In Canales the
Court held that under the first degree conspiracy statute which enhances conspiracy penalties
when a co- conspirater is under the-age of 16, a defendant need not know this fact to be liable,
That element of the first-de egree conspiracy statute, however, is written in a manner which clearly
indicates that the statute’s intent requirement does not apply to a defendant’s age. The:Court's
decision in Canales, therefore, is not particularly relevant here. .

Footnote 8: This statute has been amended many times since 1988 to add additional categories of
ﬁcEF servants to the list of persons covered E&Q the law but continues to have the same basic
design. : ‘

Footnote 9: See, e.g. the following definitions of the word "constitiite” from dictionaries available

on the Internet: Free Online Dictionary, Thesaurus and Encyclopedia: "To be the elements or

parts of, compose . . . To amount to: m_@%_&.. Free Merriam-Webster Dictionary: "Make up, form,

- com ﬁomm .12 Bnﬁﬁrm constitute a year". Kmﬂéxgmz Dictionary: "if several people or things
canstitute wo;ﬁuzasm\ they combine to form it", :

Footnote 100: See Penal Law § 105.10, McKinney, 2012; "Historical and Statutory Notes”

Footnote 11: Bill Jacket, Chapter 1030 of the Laws of 1965, Letter from Richard J. Bartlett to Sol N.
Corbin, Esq., July 1, 1965, Ina long and distinguished legal career, Richard Bartlett served as a

New York State Assembly from 1959-1966 and as the first Chief Administrative
“w York State Unified Court System from 1974-1979.

member of :,:
Judge of the !

Footnote 12: A conspiracy, of course, requires the commission of an overt act by a conspirator in
furtherance of the conspiracy. Bul no overt act need be committed by any particular defendant.



Fifth Degree and in some cases, m&%:o:m ly, the Class A E_U%Bomﬁg of Petit Larceny in full
satisfaction of the charges in the indictment. Those dispositions have generally included
sentences to probation or a conditional m_m&gmz.m@ no jail tirre and ocBaEEJ\ service. MSE

This Court is not seeking to offer legal advice to any of the defendants. Defendants and their
attorneys should obviously, however, consider their nextste eps. Since the instant Decision has
orcdered the dismissal of EEEEQ counts of this indictment, the remedies available to the People
pursuant to CPL 210.20 (6 (6), including an automatic 30 stay of this Order, are not applicable. See
People v. Moguin, 77 NY2d 449 (1991). Nevertheless, the-Court has decided, sua sponte, to stay
the instant Ordler dismissing the conspiracy charges for 30 days. If during that ime, any
defendant wishes to enter into an agreed-upon disposition of his or her case in accordance with -
the current charges pending in New York County, the Couit will consider any such application.

April 27, 2012,
Daniel Conviser, A.].S.C.

Appendix "A": Defendants’ Courisel List

[

Footnotes

Footnote 1. Each of the 94 defendants in this case have been assigned a number v% the Court to
make keeping track of their cases easier. The instant Decision and Order applies only to ﬁrowm
defendants captioned here. The defendants not captioned here have: (i) not yet been .
apprehended or arraigned, (i) already pled guilty, been sentericed and waived their lmg to
appeal, or, (iii) otherwise Emuﬁh or c,_mmohnmc“ a decision on the mcmwﬂmsnw om the grand jury

evidence.

Footnote 2: In addition to _mwnm:% and conspiracy charges, Defendant Joel Luciano is charged
with three counts of Criminal-Possession of a Forged Instrument in the Second Degree. The .
instant Decision and Order does not mmm? to alleged principal Jose Cruz Gmnm:mm he has nat yet
been apprehended.

Footnote 3: The identified defendants Stephanie Roman, Hector Hernandez, a. k. a., "Bort",
Jennifer Feldmeth and Alberto Torres and the unidentified defendants John Doe Lolipop, John
Doc Curly Hair and Jane Doe are all alleged to have been P»nc:ﬁ:nmm Ms. Feldmeth pled guilty
to the indictment charges, was sentenced and waived her right to appeal and Mr. Alberto Torres
has not yet been apprehended. The instant Decision and Order therefore applies onra to the
alleged Accomplices Stephanie Roman and IQQE Hern anmu :

Footnote 4: 23 of the 32 above-captioned defendants are alléged "Account Holders”, They are



This Court has obviously ordered the dismissal of the conspiracy counts in this case. But that
does not mean, in the Court's view, that the defendants did not conspire in New York State to
commit the crime of TREZ The conspiracy counts are being dismissed because the Aecount
Holders conspired to steal amounts less than $50,000 and because the indictment m:mmm& a single
conspiracy rather than multiple conspiracies. These dismissals, however, do not rheaf that in
reviewing whether adequate jurisdiction exists the Court canniot consider the plain fact that the
grand jury heard-legally sufficient evidence that each of these defendants did, indeed, conspire in
New York to commit the na:;m_ of Eﬂnmﬁw.

In the Court's view, venue was also proper with respect to all of zé larceny charges in this case
- because each of the def o:%:z,w either opened an account in New York County, withdrew funds
from that account in New York ﬂocsq or had two of those events oceur in Manhattan, With
respect to defendants who mmcaimbmx withdrew funds in New York County, of course, venue
was obviously proper since those aileged thefts occurred here. CPL 20.40 (1) (), Venue'is also
proper in a county where a defendant conspires to commit an offense like larceny. With respect
to those defendants who opened fraudulent accounts in New York County, the grand jury was
entitled to find that these defendants conspired in Manhattan to commit larceny. CPL 20.40 (1)
(b). Finally, with respect to thé forged instrument counts. mmm:wmw Defendant Joel Ludiano, _
jurisdiction and venue are proper in New York County because it is alleged that the Defendant
possessed those instruments here. ‘

CONCLUSION

Although the Court has spent the bulk of this decision outlining what it believes are the
deficiencies in the conspiracy. charges in this case, it is also important to recognize the ways in
which the People have effectively prosecuted this action. In the Court's view, the People have:
done a commendable job in this case in helping to uncover evidence of a massive frandulent
scheme, presenting clearly sufficient larceny evidence to a grand jury and effectively moving
these cases towards resolution.

Ttis also imi portant for the defendants who are only charged with szmﬁ:mmw« in this case to
consider an :Svczma point which the wnsEm made during the oral argument on this motion,
The point is that any dismissal or reduction of the charges against the conspiracy-only
defendants may end up being a Huﬁm,:r victory for them. That is because the evidence in this case
could allow those defendants to be indicted for the completed crime of larceny in the geogr aphic
locations (such as the m%:xv where those farcenies onncﬁrm Indeed, some &&rﬁmmﬁ? now
charged with the Class E :.,_s:w of Conspiracy in the Fourth Ummﬂ@m could be nrmummﬁ with Grand
Larceny in the Third Degree (a Qmmw D felony) in other jurisdictions. G:zsm the oral argument,
the People indic ated that a Evsﬁmwm_ or reduction of the felony no:mmu:mr% Q.E‘_‘mrm against those
defendants mi mz provide an impé tus for such ﬁmwpﬁd\ prosecit :obm to comunence elsewhere.

The cases of 31 of the 94 defendants in this litigation have already been resolved by plea. In most
~cases, the Account Holders have pled guilty to the Class: A misdemeanor of Conspiracy in the



zano:mv:m.@nociwm.m_m_mﬁmma_#o?rmmmmm_&mﬂm._m:»cwmmwmum.,;mmmﬂmn&m .B.mm?%ﬁ:.,
her. :

Atthe same time, however, it is apparent that the People would very likely be able to properly
charge multiple conspiracies in this case. The current evidence certainly would allow a
conspiracy to be adequately alleged between the Principais and Accomplices. Moreover, it is
evident that multiple separate conspiracies could be alleged between the Account Holders and
this core group.{albeit, in the Court's view, at the Class A misdemeanor level with respect to the
Account Holders). Since the Court's irstant dismissal order is based on legally insufficienicy, the
People are entitled to move to re-present any of those conspiracy charges to another grand jury.
CPL 210.20 (4). : | : |

IIL. MOTION TO ._‘.u.wm?m_mm FOR IMPROPER aamdhﬁﬂ ON & VENUE

. Various defendants have moved to dismiss the indictment on grounds of improper Eimﬁnmo:
and venue. With respect to the non-conspiracy counts, those motions are denied.

In order to establish territorial jurisdiction over an offense, it must be demonstrated that a
defendant is liable as a principal or accomplice for moﬁa_ﬁnwogmwazm in New York which
establishes an element of an offense, an attempt to commit an offense or a conspiracy to commit
an offense, if, in the latter case, the conispiratorial conduct of a defendant occurred in this state.
CPL.20.20; 20.40. When a person is alleged to have partially committed a criminal offense in this
staté which was consummated in another jurisdiction, or an offense of conspiracy in this state to
commit a crime in another state, the courts of this state only have jurisdiction if the "condut
constituting the consummated offense or, as the case may be, the conduct constituting the crime .
. conspiratorially contemplated . . . constitutes an offense under the laws of such other
jurisdiction as well as under the laws of this state." CPL 20.30 (1); Penal Law §105.25 (2). The
monetary-withdrawals which completed the alleged thefts in this case occurred in New York,
New Jersey.or Connecticut. Both New Jersey and Connecticut criniinalize theft or larcenyin a
similar manner as New York.[FN18] - | . .

All of the Defendants in this case are alleged to have opened accounts at TD Bank in New York in
order to steal money from those accounts. All are alleged to have provided their account .
information to Principals or Accomplices to enable those co-conspirators to deposit fraudulent
funds into- those accounts. Additional actions by some defendants, like depositing fraudulent
checks or transferring money between accounts, are also alleged to have occurred in New York.
Ata minimum, the grand jury evidence was sufficient to m.w\mmE,mmr that each of the defendants
conspired in New York to commit the felony of larceny under New York or Connecticut law or
“theft”, under New Jersey law and that each of these defendants committee significant overt acts
[*19]in New York in furtherance of that conspiracy. See CPL 20.20 (1) (¢); People v. Kassebaum,
95 NYZdd 611 (2001); People v. Carvajal, 6 NY3d 305 (2003). ‘



persons who can be charged in a single conspiracy. Nor are such raw numbers detérminative of
whether a valid unitary conspiracy exists. The fact that the instant indictment alleges one
agreement among 94 people, however, certainly nitakes this case exceedingly rare. More to the
point, were this prosecution to go forward in its current form, it would have a great potential to
cause prejudice to the Account Flolders at the periphery of the scheme.

The initial function which was served by the instant conspiracy charges is also apparent. Without
those charges, because of venue requirements, 51 of the 94 defendants in this litigation would
apparently never have been charged with committing any erime in New York Coun ty. The
Peaple presented evidence in this case that each of the Account Holders engaged in the same
basic scheme and provided three e geographic locations where key events relevant to the larcenies
oceurred. Those were the county where accounts were opened, the county in which fraudulent
funds were deposited and the county where funds wete withdrawn. In some cases, all three
events occunred in Néw York County, in some two events occurred in Marhattan, in some one
event occurred in this county and in some none of m,.o%: events oecurred here.

As the district attorney's office has repeatedly outltined QE.E,W court appearances in this matter,
the People believed that if certain of these events occurred in New York Co unty, venue was
proper in Manhattan. (see %mnzmﬁoﬁ infra). Those defendants were charged Snr larceny. The -
People also mﬁdw%ﬁ? believed, roé ever, ﬁrmw if none of these actions occurred in Manhattan ot
if the only event which occurred in Manhatfan was the mmwcm&ﬁq of fraudulent checks, venue
was not proper in New York County. Such Qrmmzamam were nrmqmea w ;w nGﬂmﬁﬁmQ but not
Mm_nmsu [FN16] .

By charging one conspiracy among every one of the 94 ac?nam:? however, the venue issue was
eliminated. Venue in a conspiracy case is proper in any county in which an overt act in
furtherance of a conspiracy is committed. CPL 105.25. Moreover, by charging that each defendant
conspired to steal more than $50,000, the People were able to bring Class E felony charges in New
York County which were roughly mac?&mnw to the Class Eor D tarceny charges these
defendants might otherwise have faced in the venues ﬁwrﬁ_m their thefts actually ook
place.| *./HL .

i

In the Court's view, the grand jury nﬁgmzpm was clearly sufficient to establish the existence of a
conspiracy between the Principals and the Accormplices. That evidence allowed the inference to
be drawn that these defendants did work together fowards a common goal and were connected
to each other and that their individual success was dependént upon the success of [*18]the
criminal enterprise as a whole. The- /m:& York case law cited supra, however, does notallow for a
multiple comspiracy improperly prosecuted as a single conspiracy to be reformed. As the Court
of Appeals held in Leisner, where multiple conspiracies are prosecuted improperly as one at a
erial an acquittal of all of the conspiracy charges must be directed. In Giordano, supra, the Court
likewise held that where two conspiracies are improperly joined as one and there is not sufficient
proof of the “particular conspiracy charged in the indictment” the remedy is the dismissal of all of



The definition of what constitutes “legally sufficient” trial and grand jury evidence, however, i
identical. See CPL 70.10 (1); compare, CPL 290.10 {motion for a trial order of dismissal); CPL
210.20(1) (b) (motion to dismiss an offense because of legally insufficient grand | jury evidence);
Swamp, supra; People v. Van Buren, 82 NY2d 878 (1993); Peaple v. [*16]Vollick, 75 NY2d 877
{1990).[EN15] Therefore, the same legal sufficiency rules should apply.

Reviewing single conspiracy legal suffictency at the grand jury: stage also, in the Court's view,
makes eminent sense. [f this were not done, thees would be no bar to improperly E:.%;:m
numerous separate conspiracies into a single SQHWBmE and then obtainirig all the benefits a
single conspiracy prosecution erjoys up to the morment a trial mﬁ@ﬁmﬁn% motion was
determined, This would not only resultin extreme prejudice to defendants but catise needless
conviction reversals S?n: could easily wm avoided by a proper review at the outset:

It is clear that under any analytic measure, the _umoEm did not present legally sufficient evidence
that the 94 defendants charged in this indictment were part of one conspiracy. With limited
exceptions, the grand jury did not hear evidence which connected the Account Holders to each
ather. It heard evidence which connected the Account Holders to the Principals and _
Accomplices. There was thus no prima facie proof of a “rim" whiich connected the mvowmm of the
alleged no:&u:mre. Smirﬁ . _ _ ‘

The conceptual nules followed by the Se rcza Circuit in analyzing Kotteakds claims also rmrmz.:\
indicate, in the Court's view, that a single conspiracy was not ade equately alleged in this case.
There was no evidence that any Account Holder ' ‘agreed to participate in what he knew to be a-
collective venture directed toward a common goal”. Sureff, supra. The thefts by the Account
Holders were not collective and they did they have a common purpose. Nor was there m:Bm
facie evidence that the Account Holders had “reason to believe that their own vmmmrnm derived
from the operation were probably dependent upan the success of thie entire venture”. Id Each
Account Holder was paid a few hundred doHars to open an account and withdraw money from
it, actions which on average took less than five days to rozﬁﬁm% There was no evidence from
which it could vm inferred that these defendants had an 5?3& inensuring that the other
defendants stole money as part of the same scheme. The success of the. overall cvaﬂo,: had no
relevance whatsoever to the few hundred dollars each Aecount Holder was _um& The proceeds,
in each case, apparently, came solely from the accounts each defendant opened. Whether the
aperation includéd 3000 additional Account Holders or none was of absol utely no consequence
to these defendants: As the Supreme Court in Kotteakos observed, in analyzing the caseof a
fence who buys illegal wares from many criminals: “Thieves who dispose of their oot to a single
-receiver — a single fence — do not by that fact alohe become confederates; they may, but it takes

14.l|

more than knowledge that he is a fence' to make them such™ 328 US at 755 {quotation omitted).

The sheer size of the agreement m:n.mca in this case is also relevant. The potential d m_o:amch of
due-pracess inherent in mass prosecutions was the c:nc.._ﬁzq evil which [*17]motivated the
Supreme’ ﬂoE t's decision in Kotteakos. There is no numerical :9: of course, on the number of



county in which an overt act in furtherance of the conspiracy was committed. 73 NY2d at 149
{quotations and citations omitted).[*15}

These mcr:: tools, the Court held, created a risk of _UEE:B to defendants, a risk which was
must acute when Bc:_ﬁ_m conspiracies were charged as one: This risk is greatest when the
prosecution combines a number of seemingly related eriminal agreements into a single
.integrated conspiracy count. In-such circumstances, the all too rgal' danger that a jury will find
guiilt by association is well EwomENoQ Moreover, juty confiision may arise when the
prosecution’s proof establishes several discrete Q.B%:.mﬂnm but not the single integrated -
conspiracy charged in the indictment. Indeed, it has been noted that this danger of sacrificing
individual justice arises most often . - wherein questions are raised as to whether there was one
single conspiracy or several minor ronspiracies’ Id. Esowm_mcs: and citations omitted).

There are a FEG: of federal cases Sﬁm%ﬂ.gsm mé Wogmmro", rule with Emmqmﬁ federal circuits
applying d ifferent formulations to determine whether single or multiple conspiracies. exist.
Although some New York m_m%m:mﬁ cases have applied the Leisner holding, none have outlined
in detail how the Kotteakos doctrine should be analyzed. First Department cases Sﬁar have
ruled on whether single or multiple conspiracies exist, hawever, have relied ﬁﬁgm_z._% on the
Eimﬁwcam:nm of the Second Circuit. See People v. Alfoniso, 35 AD3d 269 Gw.mn Huﬂ.i 2006), Iy
denied (citing United States v. Aracri, 968 F2d 1512, 1521 (2nd Cir 1992); United States v,
Maldonado-Rivera, 922 F2d 934, 962-963 (2nd Cir 1990}, cert denied, 501 U.S. 1233 (1991));
Thomas, supra, 215 AD2d m.: (1st Umm_.. Hammv Qmsm\ United mﬂ:mm v. Nﬁmmmﬂ mmm F2d 466 (2nud Cir
1980).

The wmnonm Circisit has held that 5 show a single waﬁwﬁnmnw it Eﬂmﬂ. be &mgazmﬁmwm& that “each
alleged member agreed to ?ﬁga?ﬁ.ﬁ in what He knew tobe a collective venture dir mﬂma ﬁoﬁm&
a common goal.” Uni ted States'v. Sureff, 15 I'ad 225, wmm {2nd Cir. 1994). To-establish a single
conspiracy, it is not necessary that.every nosmﬁqmﬁoﬁ. 552 eaclt other or every detail of a
criminal enterprise. It is essential, however, that nazmﬂﬂ&o? know or "have reason to know” that
others are involved in the illegal operation and have "reason to wmrmé that their own benefits
derived from the operation were probably depende ent upon _“rr success of the entire venture”. 13
F3d at 230 ?aa&ozm_ quotation oudﬁmnc

Defendants under New York law are-enlit 3 to a jury Sm:.w:ro: on Ezim VS. Ecmﬂﬁ
conspiracies at trial if they request one. But, in the Court's view, there is no requirement that such
instructions be given during a-grand jury presentation and the People in this case did not provide
the grand jurors with such an instruction. Case law makes plain that a conspiracy conviction -
must be dismissed if there is not legally sufficient evidence which demonstrates that the
defendant was part of a single conspiracy alleged in an indictment rather than a member of one
of multiple 53%5:? See, e.g., 903;5@ supra; Thomas, supra. The ﬁocz is not aware of a
case w u,:&,. has examined the same legal sufficie ency isstie with respect to grand jury oimn:nm



ﬁ 14Jconspirators were not connected to the other spokes in the conspiracy: Their only connegtion
vasthrough the hub.

The Court held that allowing such a "rimless conspiracy” to be prosecuted was inimical to due-
process because it had too great a potential to disperise with an individual determination of guilt:
" Guilt with us remains individuat and personal, even as respects conspiracies. It is not a matter of
mass application. ... When many conspire, they invite mass trial by their conduct. Even so, the
n;g%ma.zvm are exce ﬁﬂozm_ to our tradition and call for use of every safeguard to individualize
each defendant in his relation to the mass, Wholly different is it with those who join together
with only a few, though many others may be doing the same and though some of them may line
up with more than one group. Cr :.zEm_ they may be, but it is not the criminality of mass
conspiracy. 328 US at 773.

[n 2 mass proceeding, the Court explained, "[tfhe Qmﬁmma for transference of guilt from one to
anather across the line separating conspiracies, subconsciously or otherwise, are so great that no
one really can say Hu.h.&.c%no to substantial right has not taken place, 1d.,.at 773-774.

Such Qm:mﬁv moreover, the Court he eld, %EE& particularly in conspiracy cases. ,;m Court |
noted that where the ::E_umﬂ of persons charged in a conspiracy was small, the danger of
prejudice was ncﬁ.?%o:aﬁmq limited. But as the numbers became m?mﬁm

[{n varying degrees of attachmerit to the confederation, the possibilities for miscarriage of justice
to particular individuals become greater and greater. (citations omitted). At the outskirts they are
perhaps higher than in any other form of criminal trial our system affords. The greater loogeness
generally allowed for specifying the offense and its details, for receiving proof, and generally in .
the conduct of the trial, becomes wum.m?.&m& as the numbers involved increase. Id., at 776,

The Court also noted that in such cases, the :5& significant protection a.defendant could be
afforded were proper court instructions which "scrupulously safeguiard cach defendant
individually” and prevent “unwarranted imputation of guilt from others’ conduct”. Id. See also,

Leisner, 73 NY2d at 150 ancmz_bzm that the "clarity of the n_shmm__ in a conspiracy case is
“crucial 7 _

The Leisner Court outlined the significant practical consequences to defendants charged with
conspiracy under New York law: The crime of conspiracy has been described as the "darling of
the moadern prosecutor's nursery’ " perhaps because it exemplifies the tendency of a principle to
expand itself to the limit of its logic' and furnishes the prosecution with potent evidentiary -
weapons. For instance, the overt acts of any conspirator may be attributed to other conspirators
to establish the offenise of conspitacy. Similarly, the acts and declarations of any ¢onspirator may
be used-against the others once a prima facie conspiracy case has been established. In addition, a
conspirator may be prosecuted in the county in which he entered into the conspiracy orinany



11: DISMISSAL OF CONSPIRACY CHARGES

Theforegoing facts indicate to this Court that the felony conspiracy charge for each of the
Account Holders must be reduced to the lesser included misdemeanor offense of Conspiracy in
the Fifth Degree. But the Court has also concluded that all of the ro:w@:mnf charges in this case
must be dismissed for all of the defendants for a related reason,

In order to reduce an indictment charge based on legally insufficient evidence to a lesser
included offense, the court must find that the evidence is "legally sufficierit to establish the
commission of a lesser included offense”.CPL 210.20 (1-a). In &.ﬁ.w case, the evidence was
sufficient to establish that the Account Holders s-agreed with the defendants who recruifed nrma
to steal money from M.U Bank. It was also sufficient, in the Court's view, to establish a conspiracy
among the Principals and Accomplices to commit the larcenies alleged in the indictment. Neither
of these sufficient multiple conispiracies, howevér, were presernited to the grand jury. The
indictment alleged a scheme in which 94 people agreed with each other to steal money. That -
alleged scheme was clearly not, iti th e Court's view, supported by legally sufficient evidence. A
defendant cannat be convicted of conspiracy under New York law if he is charged in an
indictment which improperly alleges that he is a member ofa single conspiraty when that
defendant, in reality, is @ member of one of multiple nozmwm.mbmm which have been :ﬁﬁowmiw
alleged to be one. Leisner, supra; Humo_umm v. Thormmas, 215 AD2d 211 (st Dept 1993), app aﬁ:am
86 NY2d 803; People v. Giordane, 211 AD2d 814 (2d Dept 1995).

This rule was outlined by the Court of bﬁﬁm&m for the first time in .—wmo ini' Leisner. Thete, the .
Court noted that although this isstie had never before been addressed under New York law, the
federal courts had striiggled with the ?oﬁﬁj of single vs. BE:E@ conspiracies for years. The
Court held that juries were required to be inistructed on the difference between m_ﬁm“m and
multiple conspiracies in appropriate cases and instructed to ann_Ew a defendant charged as partot
a single conspiracy if a true ynitary conspiracy had not been proven, In reaching %mﬂ no:nffoz
the Court adopted :5 reasoning of 9 seminal %Qfez of the .Cszma mSFm

Supreme Court in Kotieakos v, United States, 328 US 750 (1 f@. In Kotteakos, using the analogy
of a bicycle wheel, the Supreme Court held that where one or more defendants in a-conspiracy
case were at the "hub” of a wheel, additional conspirators emanated from that hub as "spokes”
but no “rim" connecting those spokes to each other was proven, a sitigle conspiracy did not exist.
In mmmm:ms the Court similarly held that 7a single conspiracy cannot be found unless there is a rim

g e g

of the wheel to enclose the spokes™. 73 NY2d at 151, quoting Kotteakos, 380.US at 755.

Kaotteakos involved a conspiracy by 32 defendants to-obtain fraudulent loans insured by the
Federal Hotsing Administration which were brokered in each cdse by a single defendant, (the
- "hub” of the conspiracy). Some of the conspirators had connections to each other and could be
construed to have been divided into as few as eight gioups, For the most part, however, the



Riggins and Brooks, which both in fact concerned the same conspiracy, show how relaxed the
proof of intent in a conspiracy prosecution can be. The defendarits in these cases had been
involved over an extended period of time in a multi-state large scale illegal narcotics operation;
Defendant Riggins made individual interstate narcotics sales in amounts as high as $70,000. Both
Defendants argued that the evidence supporting their convictions for conspiracy were .
insufficient, asserting that they were unaware of various aspects of the conspiracy and the
participants in it. The Court in both cases rejocted those arguments, noting that "one who deals in
large quantities of narcotics may be presumed to know that he is a part of a venture which
extends beyond his individual participation”. Emwmﬁm\ 28 AD3d 934, 935; Brooks, 268 AD2d 889,
890 (citations omitted). _ : :

[n this case, however, in the Court's view, the evidence presented to the grand jury did not allow |
for such inferences. The Account Holders in this case all engaged in a single sequence of
transactions in which up to $5500 was stolen. The thefts with respect to the instant Aceount
Holders (with one exception) took an average of less than five days to complete. The Account
-Holders were not embedded in an ongoing conspiracy or working as professional criminals.
Many, in fact, had absolutely no contact with the criminal justice system prior to the charges in
this case. Each was recruited by the Principals or Accomplices to engage in a brief series of steps
ending ina single larceny. That scheme netted each of them a few hundred dollars and.
sometimes, apparently, a meal at McDonalds. Since the Account Holders all used their own valid
identification documents to open accounts and were all photographed perpetuating the fraud,
their detection was assured. That is not to minimize the seriousness of these crimes. It is to point
out that z,.m inferences which may be fairly drawn for large scale interstate narcotics traffickers,
like the defendants in Riggins and Brooks, cannot be drawn for the Account Holders in this case.

The mﬁmn:mn intent to commit a erimé under the conspiracy laws may be proven by circumstantial
evidence, like any other element of a crime. An inference of interit under the conspiracy statutes,
however, "presents special problems” of proof and must be scrutinized with care to mq@w& “piling
inference upon inference, thus-fashioning . . . a dragnet to draw in all substantive crimes.
Ozarowski, .,_E?_.m_r 38 NY2d at 489 (quotation and citation omitted). "[THhe gist of the offense [of
conspiracy] remains the agreement, and it is therefore essential to determine what kind of
agreement or understanding existed as to each defendant’, People v. Leisner, 73 NY2d 140 (1989),
Many of the Account Holders in this case have not only been charged with felony conspiracy but
felony larceny. In the Court's view, those larceny charges were uniformly supported by legally
sufficient evidence. There was insufficient evidente to support an indictment mr.mnmﬁw the
Account Holders with conspiring to commita Class C felony, however. The reason the
indictment was in fact voted, moreover, is apparent. The grand jurors were specifically instructed
that no intent to steal a large sum of money was necessary.



What we're asking you to consider is conspiracy to commit grand larceny. So it's conspiracy to
commit the charge of grand larceny as it was charged to you. Grand Jury Minutes, p. 380.[*11]

The People had earlier corvectly charged the .mnm:.a jury on the object crime of Grand Larceny in
the Second Degree, telling the jurors that in order to convict a defendant of Conspiracy in the
Fourth Degree, they would have to find that each defendant intended to commit the crime of
Grand Larceny in the Second Degree. The above cited passage did not mﬁoimm an incorrect legal
instruction ~— although it did fail to answer the question of Sym: the intent requirement under
the conspiracy statute meant.

The ?.ozmz., came in the followihg passage. Here a grand juror raises the same general issue, by
asking how a person who has no idea that a large amount of money will be stoleni can be found
guilty for conspiring to steal that sum. In response, the instruetion given is a fecitation of Penal
Law § 105.30: Conspiracy: No Defense. That statute, however, does not ma&nﬁm the 5@:& state
which is required to be proven with respect to a defendant, It addresses the fact that this intent
requirement does not apply to a co-corspirator: See People v. ma:iﬁﬁﬁmﬁ 47 NY2d 1004 (1979);
People'v. Berkowitz, 50 N'Y2d 333, 342-343 (1980). (FN13] The answer by the assistant district
attorney responding to the-question ends with the assertion that thére is "no gmmmmnr with
respect to the question the grand jurdr asked: Grarnid Jurot: [ have one — Eﬁ to make — E:ﬁ:?
this whole thing, you enter into this thing, and you think you'ré going to make $200. You Tmﬂm THO
idea down the road. Maybe half a million dollars. How do we make that j jump £ say that you
wsﬂu? [ introduced this thing, maybe 1 did something a liftle wrong. Which you had noidea
someone was going to be stealinig a million dollars. Can <os ‘réad the law that might help me on
that. (emphasis added). ADA: It was — I will reread'it to you. 105.30, ﬂcswﬁ:m&& No Défense. Tt
is no defense to'a prosecution for conspiracy that owing to criminal ﬁmmﬂonw&mnw or other legal

. mncapacity or exemptlion, or to unawareness om criminal nature of the ww%mﬂﬂmﬂ or the object
conduct or the defendant's criminal purpose or to other factors precluding the mental state
required for the commission of tonspiracy or object crime, one or more of the defendants co-
conspirators could not be guilty of the conspiracy of the object crime.[f's no defense — I hope I'm
answering. The way the law is worded, there is almost flipped. When you hear it, { think that will
answer your question. Grand Jury Minutes, pp. 381-383. (emphasis added).

Under the faw, of course, the fact that a defendant had no idea that more than $50,000 would be
stolen as part of the scheme was a defense. Tt was a fact which, if believed by the grand jurors,
[*12]would have nécessita ted a :mmmn.&w vote on the EGHE nmmh. e hozmn: acy charge.[FN14]

There is no doubt that a defendant charged with conspiracy need not knew or intenid to commit
all of the particular acts which -her co-conspirators perpetrate. Conspiracy charges frequently
depend on a range of reasonable inferences regarding a defendant's knowledge and intent. See
People v. Rigging, 28 ADD3d 934 (3d Dept 2006), v denied, 6 NY3d 897; Peaple v. Brooks, 268
AD2d 889 (3rd Dept, 2000).



[

Sufficiency of the Grand Jury Evidence Regarding Fourth Degree Conspiracy

Fach of the Defendants in this case is alleged to have stolen, at most, amounts of up td
approximately $5500. Many are alleged to have caused a loss to TD Bank in an amount of less
than $3000. In order to present legally sufficient evidence to sustain the fourth degree conspiracy
charge, however, the People were required .5?%@5 prima facie evidence that the Defendants
intended to steal more than $50,000. Thus, the facts would have had to allow the inference to be
drawn that each Defendant not only intended to steal the money which he ot she stole, but to
participate in a conspiracy to steal at least 9 times that amount and in Emmw cases a multiple
ﬁms_mnm:mw greater than that.

As 323 supra, the vast :._,m_o:@ of the proof with respect 8 the Accourit Halders came from
paper records. Those records did not provide evidence from which grand jurors were entitled to
infer that each of these defendants intended to and agreed to steal more than $50,000. It
demonstrated that these defendants intended and agreed to steal the amounts they stole. See
People v. Giordano, 211 AD2d 814, 816 (2d Dept 1995) ("The mnoﬁ_m‘om [the defendant’s] agreement

‘must be deter mined msm::azg:(‘ from what was proved as to him") (quotation omitted, bracket

in 0??5&:

There was also evidence ﬂqnvm:?a that trips to focations like casinos in at least a few cases
involved not anly an Account Holder but more than one additional Principal or Accomplice. [na
couple of cases, the evidence allowed the inference to be drawn that these trips involved two
rather :E: ane Account Holder. With respect to the vast majority of the instant Account
Holders, hawever, there was no evidence which 5&8%@ that mﬁ% of them knew that other |
Hum?osm were stealing money as they were. ‘ :

Evenif the inference could be drawn, moreover, that each of the defendarits in this case must
have known that othet persons were participating in the scherfie and even if that knowledge
could then lead to an inference that each of them intended to steal more than the amounts they
stole, at most, in the Court's view, that would allow the inference that these defendants perhaps
intended to steal ten or fifteen or twenty thousand dollars. There was niy evidence presented to

the grand jury which would allow the inference that any of the Account Holders entered intoan

agreement and intended to steal more than $50,000. If I mm@&.m:&% ask 100 people to each steal §1
for me, that does not srcﬂmmsz mean that each of those persons has entered into a conspiracy to

steal $100.

In the Court's view, the grand jury's vote with respect to.the conspiracy charges was also
compromised by a key incorrect answer to questions grand jurors had with respect to the mental
state required to prove conspiracy. The grand jury minutes make plain that the grand jurors
understandably struggled with the difficult conspiracy instructions they were given and focused
repeatedly on what the People were required to prove with respect to the intent of the
defendants: Grand juror: When you speak about intent, the intent is as to each individual person?
Is i to commit the crime or to commit that particular — that crime or that particular felony? ADA:



Revision of the Penal Law and Criminal Code. The Commission's Chairman, the Honorable
Richard Bartlett, noted in a 1965 letter to the Governor's Counsel urging approval of the statute
that ité provisions governing the principles of criminal liability (including, obviously, the
conspiracy statutes) had been grouped together in one section, given "careful definition” and
“describe with precision the principles of criminal liability, defense, etc, which rm,_.mﬂomcam have
[*9lbeen Fm largely to case law”.[FN11) Amzﬁ%gmum manm&

There are also sound reasons, apart from semanties, to treat attempt and. no:m@:,mnw crimes
differently. When a person is guilty of an attempt to commit a crime, they must not only have the .
intent to commit that crime. They must also engage in conduct which comes "dangerously near
cornmission of the &B@_Qmm crime”. People v. Naradzay, 11 NY3d 460, 466 (2008) (quotation
omitted). When the culpability of an attempt offense is ele evated bécause of the occurrence of a
strict liability aggravating factor, as occurred in Miller, moreover, it ‘will often be because the
aggravating factor was not only mxrBwEa but- mngm_q happened. 1t is fair enough to hold one
whose conduct, at a minimum, comes dangerously close to the commission of a completed felony
to a higher level ot nn:umgra when an mmﬂmm_ocm ?mil%m the nmaSm om serious ﬁr%vﬁm__
injury occurs. ‘ p

The crime of conspiracy, however, does not require that a defendart engage in ¢onduct. [FN12]
The crime nozm?? simply of an wmﬂ.rmgwsw Itis one zﬂﬁm to hold a defendant who intends to
commit a EEI.FQ liable for a limited number of the noﬂsﬁon uinintended nozmm@smu,nmm of that
crime. [t is another to ﬁCEmr a person for m:ﬁmzdm iriéo an wmummgma to do mogﬁrﬁw he never
agreed to do. To take the construction of the conspiracy statute Emm& by the People to its logical
extreme, if "A" and."B" agree to steal §1 and "B" then, ﬁzwmxﬁoézww to' _P__ steals $100 ‘mitlion"A"
is guilty of conspiring to steal $100 million. As the People point out, attempt crimes.are punished
at a higher level than conspiracy ¢rimes involving the same completed offerise. Those differing
punishments, however, do not, in the Court’s view, justify the &rs&nmﬁw expansion of the
no:mmu;mnc statutes which the People have cﬂmmd here,

Nor is there mzﬁgjm irrational in _.mmz_zﬁm an intent to commit an element of a completed crime
which does not re 2quire any mental culpability. The > Court of Appeals directly confronted that
isstte in People v. Saunders, 85 NY2d 339 (1995), a case decided a few months before Miller. In
Saunders, the Court held that it was possible to attempt to commit the crime of C riminal
Possession of a Weapon in the Third Degree even though the completed crime was essentially a
strict liability offense involving the possession of a loaded and operable firearm. The Ummm:&&#
in Saunders was charged with an attenipt, rather than a completed crime, because the gun he
possessed was inoperable. The Court distinguished its earlier holding in Campbell by noting that
the issue in Saunders was not whether an unintentional result could be attempted but whether
conduct which was unintentional could be attempted. The Court held that: "thie specaificintent.
required to commit an attempt is not, under all cir cumstances, incompatible with recognizing
penal responsibility for an attempt to commit a strict liability offense”. 85 NY2d at 343. {*10]

H



result. That was the holding of the Second Department in Joyce, supra.

The Court reached the same conclusion in People v. Dathan, 27 AD3d 575 (2d Dept 2006}, Iv
denied, 7 NY3d 787. There, the.Court reversed a conviction for the érittie of C eRspiracy in the.
Second Degree (Penal Law § 105.15) which contains the identical intent language as the fourth
degree conspiracy statute. The Court held that the People had not demonstrated that the weight
threshold requirement for the completed Class A-1I felony the Defendant had been charged with
censpiring to commit had been proven. The conspiracy conviction was dismissed because the
People proved only that the Defendant conspired to sell [*8]narcotics, rather than narcotics
weighing a half ounce or more. Weight requirements under the Penal Law’s narcotics statutes,
however, like valuation amounts under the larceny statutes, are skrict liability aggravating factors
with respect to a completed crime. See, 11995, ch. 75 {overruling Ryan, supra); People v, Davis,
244 AD2d 1003 (4th-Dept 1997); see also People. v. Moses, 291 AD2d 814 (4th Dept 2002)
{conviction for a conspiracy to comimit a Class A felony drug offense sustained because there was
sufficient evidence of "defendant's knowledge and agreement that more than four ounces of
cocaine would be possessed” by a co-conspirator.JThere are also good reasons, based on both the
differing language and purposes of the attempt and conspiracy statutes, to Sw& these crimes
ﬁm:ﬁmﬁ:w. The language of the attempt statute imposes ¢criminal liability for one who has the
"intent to commit a crime™and then engages in conduct which tends to effect that crime's
nosdﬁ_mﬁos Penal Law § 110. The intent requitement of the conspiracy statute at issue here,
. however, is worded differently. Undér the critne of Conspiracy in the Fourth Ummwmm, the
Qcmuroz is whether a defendant had the "intent that nosmcﬁ constituting a class B or C felony be
perfor Bna ﬁos%rmmym added). ‘ . _

In Miller, the question was what the Legislature meant when they required that a defendant have
the generalized “intent to commit a crime”. The Court quite reasonably held that this intent
requirement applied only to thase elements of a completed crime which required intentional
conduct. The conspiracy statute at issue here, however, allows little room for interpretation.
Rather than simply describing the general mental state of intention, the statute focuses
specifically on the intent to commit the "conduct constituting” the completed crime. Theclear
connotation, in the Court's view, by virtue of the use of the word "conduct” and the definition of
the word “constitute”, is that what is required is an intent to commit the."'conduct constituting”
the entire crime, not some of that conduct.[FN9] [n construing a statute, a court should generally
assume that every word in the statute has a meaning and was inserted for a pu rpose. See Bliss v.
Bliss, 66 NY2d 382 (1985); Direen Operating Corp. v. State Tax ﬁQﬁE?ﬂcn 46 AD2d 191 (3d
Dept 197 &. NY McKinney's nwEF:mv § 231.

The legislative history of the fourth degree nosmmu..anw statute, moreover, provides every reason
to believe those words were mromm:.mmmmm.::vﬁ The statute was enacted in modern times as part of
the 1965 revision of the Penal Law and was derived from the Penal Law of 1909.[FN10] The 1965
Penal Law revisions were the result of four years of work by the Temporary Commission on



be convicted for attempting to commit the crime of Assault in the Seeond Degree under Penal
Law §120.05, That statute provides that a defendant is guilty of assault when he has the intent to
prevent certain specified public servants from performing a lawful duty and causes physical
injury to such a person [ENS8|. The Court pointed out that the "physical injury” element of this
crime does not require any intent by a defendant. It held that because "the very essence of a
criminal attempt is the defendant’s intention to. cause the proscribed result, it follows [*7[that
there can be no attempt to commit a crime which makes the cauging of a certain result criminal -
even though wholly unintended”. 72 N'Y2d at 605. _

[ Millexr, however, the Campbell holding was significantly limited. The Miller court held that
wher the isstie was whether a strict liability aggravating factor which elevated the level of a
crime could be attempted even %o:mr that factor did not require any mens rea, the answér was
yes. In Miller the Defendant was convicted of Attempted Robbery in the First Degree even”
though the fact which elevated that crime from attempted third degree robbery {a'Class E MQO:E
to attempted first degree rohbety (a Class C felony) was an element (¢ausing serious physical -
HEE y) for which no mental state was required. The distixiction between Campbell and Miller -
was that in Campbell, the strict Hability factor was necessary it order to convict the defendant of
any crime. E Miller, m_? strict W%&Q factor' _siw elevated the'crime from a Class E to 4 Class €
felony. While the first scenario was logically impossible:the Cotirt held, the second was perfectly
permissible: Because strict liability attaches to-ar aggravating cireimistance rather than the
proscribed result, it is not the case that a robb ._.H._nmmmwmm__%:s attempted robbery in the first
degree is Umﬁm punished for an unintended criminal det . ..as onnc,ﬁma under the second degree
assault statute. (87 NY2d at 218). The presence of an mmmhmﬁ:zq factor — the serious physical -
injury . ... merely serves to elevate _..Tm degree’of mgm mzﬁ:ﬁ,ma offense B& ?m severity Qﬂ, the
ﬁczirgn:ﬁ 87.NY2d at 219,

The Court thus held that “the People bear no grea ter burden to pimwrmr a robber's culpable
mental state wheri that person is charged with First degree robbery as compared to a second or
third degree robbery”. 87 NY2d at 217. The People urge that the same principle should be applied
to the conspiracy statutes. The logic of Miller, they argue, obviates the People's obligationina

canspiracy case to prove that a Defendant intended to cause a result for which no completed
crime mental state is required. If the Hcmpn of Miller were simply engrafted onto the conspiracy -
laws, as the wumow_m urge, the qﬂmuﬁ jury evidence iit this case would be clearly sufficient to
%303:.& that each Qmmrﬂﬁ._ma intended to cominit a Class C Eoﬂw T the Court's view,
however, that S&:E be the Eroﬁmr.ﬁ result for anu mber Om .ﬂmmvcz.u.

First, the People’ 5 ﬁ@w&@b does not reflect the current state of New York law. Miller has been
cited in 36 _‘n_uaxem decisions during the past 27 years. The ?emmm Qon\ﬁﬁm has never been cited
©in any feportéd opinion as an authority it no:mﬁc_ﬁu the conspiracy statutes. Controlling -
appellate authority, in fact, has quite clearly held that a defendarit charged with conspiting to
commit a crime which contains a strict lHability element miust have the specific intent to cause that

.



Thatidentical mens rea is applicable to the felony of Criminal Possession of Stolen Property in
the Fourth Degree (PL § 165.45) which is a Class E felony. The crime is elevated where one of =
seven additional aggravating circumstances exists, such as the fact that stolen property is a credit
cardor the value of the property exceeds $1000. A defendant, however, need not intend or even
be aware u :QE the statute that stolen property E:n into one of these aggravating categories in
orcter to be ﬂc:? of the higher level crime. The crime is conumitted if the mens rea for the
underlving misdemeanor and felony crime is present and the aggravating fact exists.

As the Court of Appeals explained in Peoplé v. Mitchell, 77 NY2d 624 (1991), however, the

reason the mens rea requirement for this felony crime (and many others in the Penal Law) do not
apply to aggravating factors arises from simple grammar. The stolen property statute, for
example, quite clearly in one passage establishes an ﬁbamlﬁﬂm mens rea and ini-a second passage
tacks on aggravating factors for which no additional mentat state is required. Thus the fourth
degree criminal possession of stolen property statute reads as follows: A person is guilty of
criminal possession of stolen property in the fourth degree [*6]when he knowingly possesses
stolen property, with intertt to benefit himself or a person other than an owrer thereof or to
impede the recovery by an owner thereof, and when:1, The value of the property exceeds one
thousand ao:m_.m

See also, People v. Thompson, 99 N'Y2d 38 (2002) (same); 18@5 v. Parker, 7 AD2d 943 (4th
Dept, 1983) ﬁc:z_.zm:m‘ﬂrm same principle under the first degree ﬂ.o_uwm&\ statute). In People v.
Logan, 243 AD2d 920 (4th Dept 1997), applying the same principle, the Court held that the
People did not have to prove that a défendant knew the value of property he had stolen exceeded
$1000 in order to be guilty of Grand Larceny in the Fou rth Degree. :

The fourth degree conspiracy statute at issiie in this case, however, is written in a completely
different manner. That statute clearly provides that the relevant mens rea applies to the
%@55302 that a defendarit intend to-commit a Class B-or C felony. Thus, this statute, as rioted
supra, reads as follows: A person is guilty of conspiracy in the fourth degree when, with intent
that conduct constituting: 1.:a class B or class C felony be performed, he or she mmﬁ.rv with one or
moTe persons to engage in or cause the ﬁiﬂoﬁ.ﬁm:nm of such conduct.

See People v. Ryan, 82 NY2d 497 (1993) (where former PL § 220.18 (5) made it a felony to
"knowingly and czmmimsﬁv, possess . . . six hundred twenty-five Bw,:munmgm of a hallucinogen”,
the knowledge requirement applied 3 the entire sentence, requiring that the Ummgamsﬂ know he
possessed the requisite weight of the substance).[FN7]
The People also present a second mmmcamﬁ» along these lines which derives from the holding of-
the Court of Appeals in People v. Miller, 87 NY2d 211 (1995). Miller analyzed the mens rea
requirements for attempt crimes and clarified the scope of the Court's earlier holding in People v.
Campbell, 72 NY2d 602 (1988). In Campbell, the Court considered whether the Defendant could



(1976). What the People did not present legally sufficient evidence of, as outlined infra, was that
any of the Account Folders had the intent to steal more than $50,000.

A good illustration of how that principle applies can n be found in People v. Joyce, 100 AD2d 343
(2d Dept 1984). In Joyce the Defendant was convicted of Congpiracy in the Fourth Degree for
conspifing to commit the crime of Burglary in the Second Degree (a Class C felony) in connection
with a planned bank robbery. One of the substantive elements of this underlying burglery crime
was that, in committing the burglary, a defendant would have to display what appeared tobe a
firearm. The Defendant argued that, assuming he had the requisite intent to commit a burglary,
there was no evidence that he had intended and entered into an agreement to have a gun

displayed during the crime. He thus argued that he could only be-found guilty of the crime of
Cornspiracy in the Fifth Degree, sirice he had conspired to commit a Class D'felony aﬁﬁmwm? in
the Third Degree) not a Class C felony.

In agreeing with this contention, the Coiirt held that: [*5] [Tin order to sustain the defendant’s
conviction of conspiracy in the fourth degree, the plain language of subdivision 1 of section
105.10 of the Penal Law Hmmc: ed the People to prove beyond a reasonable doubt that he agreed
to the display of what would appear to be a firearm. In the absence of such proof, the defendant’s
conviction of conspiracy in the fourth degree cannot stand. (citation omitted). Not only was there
no proof that the defendant agreed to the display, but there was no proof that he was even aware
‘that his coconispirators planned to possess what would appear to be firearms in the course of the
burglary. . . . the statute plainly requires the specific intent that conduct constituting a class C
felony be @mﬂomﬁmg. ?Bﬁrmﬂm in ori mﬁsmc 100 >Um& at347. .

The People have a fundamentally different view of ?&mw ?m Law nmm&mmm. According to the
People, they were required only to prove that the Account Holders had the "the specificintent to
steal”. They were "not required to prove that the defendants had the mens rea to steal over
$50,000 because the amount, avalue, is considered an aggravating factor and each defendant is
strictly liable for that mmneca ..?Z& They make a number of related ar mcgnswm in support of that
view. |
First, the People point out that various crimes in the Penal Law contain both a requirement that
the intent to commit an underlying crime be proven and aggravating factors for which no
oaanzE mens rea is necessary. Stich mmmﬁdmmgm factors typically raise the offense level for
such crimes. See, e.g. Criminal Possession of Stolert Property, Penal Law §§ 165.40 -165.54;
Robbery, Penal Law §§ 160.05-160.15.The People urge that the conspiracy statutes should be read
in the same way. For example, a person is guilty of Criminal Possession of Stolen Property in the
Fifth Degree, a Class A misdemeanor, when such a person "knowingly possesses stolen property,
with the intent to benefit himself or a person other than an owner thereof or t

impede the recovery by an owner thereof”. PL §165.40.



The critme of Conspiracy in the Fourth Degree OCCUTS when, "with the intent that conduct
constituting: (1) a Class B or Class C felony be performed, he or she agrees with one or more
persons to engage in or cause the performance of such conduet.” PL 105.10 (1). In this case, it is
alleged that all 94 defendants conspired together to commit the crime of Grand Larceny in the
Second Degree, a Class C felony. That crime requirés that a defendant steal property with a value
exceeding $50,000. Conspiracy generally requires that “with the intent that the object crime be
committed, the defendant agreed with one or more people to engage in or cause the commission
of the object crime, and that one of the conspirators committed an overt act in furtherance of the
conspiracy.” People v. Ackies, 79°'AD3d 1050, 1056 (2rid Dept, 2010), citing, [*4]People v. Arroyo,
93 NY2d 990 (1999) (additional citations omitted).

The crime of Conspiracy in the Fourth Degree is obviously different than the crime of Conspiracy
in the Fifth Degree, a Class A misdemeanor. The misdemeanor ¢rime requires only that a .
Defendant enter into a conspiracy and intend that conduct constituting a.felony (as opposed to a
Class B or Class T felony) be pe uwmﬁgma‘ PL § 105.05 (1). In this case, that would only require the
People to present legally sufficient evidence which demonstrated that each of the defendants
entered Into a conspiracy to steal more than $1000 :”rm Class B m&ogﬂ of Q,mza Larceny in wrm
Fourth Ummz,mv o o R : >

<

A grand jury indictment is authorized when the evidence before %m grand jury-is "legally
sufficient” ta establish that a person committed a charged offense and when competent and
admissible evidence provides reasonable cause to believe the person-committed that crime. CPL
190.65 (1). The First prong of the statute requires-that the People present prima facie evidence of
an offense. The second prong describes the degree of certainty. which grand jurors must have to
sustain an indictment, On a motion to dismiss.or reduce an indictmert pursuant to CPL 210.20
(1).{b} the Court's ﬂnémsﬁ is [imited. to the first ﬁwonm Qn the mggwm F.oﬁ._,m v, Swamp, 84 NY2d
725 (1995).
The question in such motions is whether “the evidence viewed in the light most mmaéamgm_ tothe
People, if unexplained and uricontradicted, would warrant conviction by a petitjury”. People v.
Bello, 92 NY2d 523, 525 (1998). "The reviewing court's inquiry is :3:3 to whether the facts, if
~ proven, and the inferences that logically flow from those facts mgmﬁ_ﬁ ?Oom of each element of
the charged crimes and whether the grand jury could rationally have drawn the inference of
guilt". Ackies, supra, 79 AD3d 1050, 1056 (2d Dept 2010). "[L|egal sufficiency means prima facie
proof of the crimes charged, not proof beyond a reasonable doubt”. Bello, supra, 92 NY2d at 526.

The grand jury evidence in this case was sufficient with respect to many of the elements of
Conspiracy in the Fourth Degree with respect to each Account Holder. The evidence allowed the
inference that each Account Holder entered into an agreement with one or more persons to steal
the amounts each Account Holder stole and that overt acts in support of that conspiracy were
committed. New York's conspiracy statutes, however, also require the specific intent to commit
the crime a defendant is alleged to have conspired to commit. People v, Ozarowski, 38 NY2d 481



"

The People presented the testimony of three witnesses in the grand jury whe opened accounts
and withdrew funds from them. None of the above-captioned defendants testified before the
grand jury. These witnesses testified about. the manner in which they were approached to,
participate in the scheme, how they opened accounts, how checks were deposited into them and
how [unds were withdrawn. In each case, Principals or Accomplices took Account Holders to
openaccounts-and also traveled with them to a second location to withdraw money. These trips
involved more than one apparent Principal and\ or Accomplice. The evidence presented to the
grand jury also allowed the inference to be drawn that some of these trips inciuded two Account
Holder defendants alang with Principals and Accomplices, rather than only one Account
[*3JHolder.” . . :

The vast majority of the proofin the mSSm jury 4&9 respect to the Account Holders came solely
from paper banking records and photographs taken at banking; casino and Western Union
offices. The People also introduced evidence establishing the identity of the defendants. With .
respect to the Account Flolders, the grand jury evidence indicated that each Account Holder

opened accounts at TD Bank, that in each case, checks were Q,mﬁo@mmm into those accounts, that

these checks were not supported by underlying funds, that these non-existent deposits were a,.ﬁ..
transferred from savings to chegking accounts, that the Account F Moﬁmﬂm then withdrew money
from these checking accounts and that TD Bank suffered a loss because of those withdrawals.

The evidence provided the dates on which the illegal actions televant to the larcenies began and
ended. The Court's ‘mnm?m? indicates that with the exception of one ‘Account Flglder, the. average
time between the opening of an account and the fraudulent withdrawal of funds by ﬁrm Account
Holders was ﬁmmm than five days. E,ZE : .
All of the account openings occurred itt New York State. Some onnm:mm in New York Oom:q
and some in other counties. Most of the unlawful withdrawals occurred outside New York State,
in Atlantic City or Connecticut. The ultimate loss to TD bank from these alleged larcenies varied
in cach case and ranged up toa maximum loss of approximately wuooo -$5500 per account. Many
of the fosses qu. accournit were in the range of $2000- $3000. ‘

The legal m:m;x is of the no:wﬁ:mé _\rrm_,mcf in this case is @3@5@& infra in two ﬁmq? First, the
Court concludes that the grand jury evidence was not sufficient to charge the Account Holders

with the erime of Conspiracy in the Fourth Degree be¢ause none of the Account Holders had the

intent to stéal more than $50,000, the object crime of the w:mmwa conspiracy. Second, the Court
concludes that the grand jury evidence was also insufficient to charge any of the defendants with
the conspiracy charged in the indictment because-the evidence alleged a series of separate -
ﬂ::ﬂw:.mﬁmm rather than one conspiracy 5<cm<5m an agreement among 94 people.

: *qumm.ﬁumznu% OF ﬂOCw_HE DEGREE CONSPIRACY QA}%Qmm

Legal Requirements for thé Crime of Conspiracy in the Fourth Degree



STATEMENT OF FACTS

The % defendants in this litigation are all alleged to have been part of a simple "check kiting*
scheme targeting TD Bank which was organized by three principal defendants: Jose Cruz,
Freddie Mercado, a/k/a. Freddie Mercado Joubert and Joel Luciano, a/k/a. Joel Torres (herineafter
the "Principals™).[FN2] The thefls apparently arose bécause of a glitch in the system which TD
Bank formerly used to determine whether checks deposited into a savings account were
supported by sufficient funds. Under that system, apparently, if a check supported by non-
existent funds was deposited into a newly opened savings account and the amount of this
deposit was then transfetred by the account holder to a newly opened checking account, the
funds became immediately available for withdrawal. The Principals allegedly discovered this
glitch and then recruited 91 co-defendants to work with them to steal money from TD Bank using
in wach case the essentially identical schenie. |

The Principals, often acting with or through seven co-defendants A:m«mﬁmm.mﬂ the "Accomplices”),
would approach a defendant and ask that ammgmmﬁ to open an 595&5& [*2]checking and -
savings account at TD Bank.[FN3] The account would be opened with a cash deposit of perhaps a
few hundred dollars by this account ToEmH ﬁwmnazmmm_. the "Account ﬁoﬁm?_.v {EN4} In at wmm%
some cases, the cash to open the original aecourit was mzwﬁﬁ& by one of the. Principals or
Accomplices. . . w

The bnnac.n.wzoummn would then teceive various materials relevant to that aceount including a
VISA debit card. These materials or the means to use them ‘were then typically provided by the
Account Holder to one of the Principals or Accomplices. Shortly thereafter, one of the Principals
or }nnﬁﬁ_.ﬁm._nmm would deposit ¢hecks from closed accounts or accounts with non-existent funds
into the newly opened savings account. In at least some cases, these deposits may not have béen
authorized or even made with the initial knowledge of the Account Holders.

Funds would then be transferred, usually by telephone, from the newly opened savings account
to the newly opened checking account, This was done by the Account Holder, an Accomplice or
a Principal. The maximum amount which could be withdrawn from a TD Bank ATM machine at
the time of the alleged conspiracy was $762. Using the VISA card, however, up to $35000 could be
withdrawn at an Atlaritic City or Connecticut casino by using the "Global Cash Access” system
{GCA). GCA is a cash advance system which services the gaming industry. _

In at léast mcEm cases, the Principals and \or Accomplices would erganize a trip to a casino with
an Account Holder. The Account Holder, by using the VISA card and the GCA systerm, would
obtain a check from his checking account or cash from that account in an amount up to $3000.
The Account Holder would Be paid a small portion of the proceeds (typically, apparently, a few
hundred dollars) and the Prificipals or Accomplices would retain the bulk of the stolen money.
Some funds were also accessed through an ATM transaction-or Western Union.



People v Luciano _

[*1]People v Luciano 2012 NY Slip Op 5073 (U) Decided on April 27, 2012 Supreme Court,; New
York County Conviser, J. Published by New York State Law Reporting Bureau pursuant to
Judidiary Law § 431. This opinion is uncorrected and will not be published in the printed Official
Reports.

Decided on April 27, 2012
Supreme Court, New York County

The People of the State of New York
against

2. Joel Luciano afk/a joel .H,oz,mm\ 3. MWMDGHN gmﬁﬁ&@@ m\w\m JOUBERT, 9. 5T mﬁmbzwﬁ
WOZ_}/. 10. HECTOR HE mZerUm,N. mba.m "BORI 19. CARLOS MORENG w\wwm "PADRINOY,
24T P?:ﬂ? YOUNG afkja _Hméﬂm ﬂﬂd.z., 25. 1. },Wﬁmi} %OGZA.. 26. memwﬁv%. _
m&dHEQO m\w\m .,Zmz}__ _ wo .HO,;& gmw%m 32. EMIL Q}ZN_PZO 37. QMWOZ%M& CRUZ,
38. ROSA LEON, 39. JUSTIN DOUGHERTY, 40, JAMALA BLY, 41. JUAN LUIS ROMAN, 43,

- JOANNA GONZALEZ, 45: PANAMA SMALLS, 47. RICARDO RODRIGUEZ, 48. FRANK
CLARK, 55. TUAN VEGA; 60. XHQK%W}.HVMEWN 67. DIOSA D, FIGUEROA, 69. JEAN -
JAYSURA, 70. JAMES LEONARD, 71. SANFORD WILLIAMS, 76. JONAS FERNANDLZ 77.
TREVOR O. ALLEN 79. VIVIANA CHAPARRO 82. LOURDES COL OZ 88. ‘:‘m Eﬁu% W.STHLL,
92. AM bﬁDO RIVERA, 93, ANTONIO mzm_ﬁ? . Defendants. _ .

Daniel P. Conviser, J; |

The 32 defendants captioned here are among 94-defendants who have been charged in one
indictment with being part of a single conspiracy.[FN1] All 94 defendants have been charged
with the Class E felony of Conspiracy in the Fourth Degree. Many have also been charged with
various degrees of grand larceny. The captioned defendants have all moved to dismiss or reduce
the indictment charges against them based on insufficient g grand jury evidence, For the reasons -
stated below, the Court holds that the grand jury evidence was not legally sufficient to sustain
the congpiracy charges in this case against any of mé these. gmmmzamb__..m and therefore orders the
dismissal of all of the conspiracy charges against, them. The HumEuF Emw move to re-present those
chiarges to another grand jury. The Court finds that the grand jury mSﬁmsnc and the instructions
and procedures relevant to the grand jury ﬁﬂbﬁ#msom were otherwise su fficient in all Swﬁmn?
Defendants' motions directed to the sufficiency of the grand jury evidence are ¢herefore
otherwise denied. . _



