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Removal

Article 725 of the CPL
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The term “removal” is not defined by either
the Penal Law or the Criminal Procedure Law.
Practically, it refers to the process by which
jurisdiction over proceedings involving a
uvenile Offender are transferred from a
criminal court to the family court for Juvenile
Delinquency proceedings.

£
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The Motion to Remove CPL 210.43

A removal motion may be made by any party,
or a superior court may order removal to the
family court on its own motion, after
arraignment of a Juvenile Offender on an
indictment. A local criminal court may not
remove on its own motion.
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Consent of the District Attorney

It the Juvenile Offender indictment charges
murder in the second degree, rape, criminal
sexual act in the first degree, or an “armed
felony,” the court needs the consent of the
district attorney and must find specific factors
In mitigation of the defendant’s commission of
the crime in accordance with CPL 210.41
subdivision 1 subdivision b.

A K UK R
New York Center
for Juvenile Justice



Mitigating Factors

1. Mitigating circumstances bearing directly on
the manner in which the crime was
committed.

2. The defendant’s participation in the crime
was relatively minor.




Mitigating Circumstances

* The defendant hid behind a fence during the
robbery.

* The defendant committed the robbery in
retaliation for another robbery.

* The victim was shot during a game (Playing
with the gun)
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Non-Mitigating Circumstances

* That the defendant had been sexually
molested in the past, found not to be a

mitigating circumstance for the defendants
sexual assault.

* The defendants use of a starter pistol in the
course of a robbery.
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The General Statutory Factors that the Court
Must Considers on a Removal Motion

)

) the evidence of guilt, whether admissible or inadmissible at trial:
(d) the history, character and condition of the defendant;

)

authorized for the offense;

(f) the impact of a removal of the case to the family court on the safety
or welfare of the community;

(g) the impact of a removal of the case to the family court upon the
confidence of the public in the criminal justice system;

(h) where the court deems it appropriate, the attitude of the
complainant or victim with respect to the motion; and

(i) any other relevant fact indicating that a judgment of conviction in the
criminal court would serve no useful purpose.

NY Criminal Procedure Law § 210.43 NYCJJ




A Detailed Record

* The court must state in detail the reasons for
removal.

* The purpose of this requirement is to assure
that removals are not granted as a matter of
course-and to provide a record for subsequent
analysis of the workings of the JO law.
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CPL Article 725 permits discretionary removal

to family court at each juncture of the criminal
proceeding if factors that become apparent at
that time merit less severe treatment.




* Juvenile Offenders have a different sentencing
structure, different plea bargaining options,
and they are housed in different types of

detention facilities then youth 16 years and
over.




Sentencing Juvenile Offenders

The sentencing structure of a Juvenile
Offender is an indeterminate sentence. In
contrast to youth 16 and over convicted of
similar felonies, who are subject to a
determinate sentencing structure.




A Juvenile Offender who is not adjudicated a
“Youthful Offender” must be sentenced to an
indeterminate sentence of imprisonment.
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JO Offenses (13-year-olds)

Murder in 2" Degree
(intentionally or depraved indifference)

Penal Law Section 10.18(1)
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JO Offenses (14- and 15-year-olds)

Murder 2 (intentional,
depraved indifference, felony
murder (if underlying crime is
a JO offense))

Aggravated Sexual Abuse
Arson 1
Arson 2

Assault 1 ( (1) Serious physical
injury with weapon or (2)
disfiguring or disabling injury)

Attempted Kidnapping 1
Attempted Murder 2
Burglary 1

Penal Law 10.18(2)

Kidnapping 1
Manslaughter 1
Rape 1
Robbery 1

Robbery 2 ( (1) Causes physical
injury or (2) displays what
appears to be a firearm)
Criminal Sexual Act 1

Criminal Possession of a
Weapon 2 (on school grounds)

Burglary 2 (deadly weapon,
physical injury, dangerous
instrument, or displays what

appears to be a firearm
PP ) NYQJJ

wrk Cente
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Sentencing of Juvenile Offenders

Offense Minimum Maximum
Murder 2 5-9 years (13- Life
year-olds); 7 % -
15 years (14- and
15-year-olds)
Arson 1 4-6 Years 12 - 15 years

Kidnapping 1

The Juvenile Offender Handbook, Eric Warner, 2007
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Sentencing of Juvenile Offenders

Offense

Minimum

Maximum

Aggravated Sexual
Abuse 1

Arson 2

Assault 1

Attmptd Kidnap. 1
Attmptd Murder 2
Burglary 1

Criminal Sexual Act 1
(Previously Sodomy)
Manslaughter 1
Rape 1

Robbery 1

Class B Felony
One-third of
maximum actually
Imposed

3 —10 years

The Juvenile Offender Handbook, Eric Warner, 2007
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Sentencing of Juvenile Offenders

Offense Minimum Maximum
Burglary 2 Class C Felony 3 —7 years
CPW 2 One-third of
Robbery 2 maximum
actually imposed
CPW 3 Class D Felony 3 —4 years
One-third of
maximum
actually imposed

The Juvenile Offender Handbook, Eric Warner, 2007 NYQJJ
New York Center

tor Juvenile Justice



The Youthful Offender Law

The Story of Qing Hong Wu
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* The story of Qing Hong Wu illustrates the
potentially disastrous collateral consequences
of a youthful conviction and accentuates the
significance of YO treatment.
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Adjudication as a youthful offender
benefits a teenager in three basic ways:

1. First, it provides for a separate
sentencing structure (including
probation)

2. Second, no criminal stigmatization is
attached to the conviction

3. Third, confidentiality

NYCJJ
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Youthful Offender Law

CPL Article 720

New York’s Youthful Offender procedure
provides an avenue for the court to exercise
discretion upon the conviction of youths 14
through 18, in order to avoid the lifetime
stigma of a criminal conviction and the
Imposition of certain mandatory sentences of
Imprisonment.

NYCJJ
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Youthful Offender Treatment

“If in the opinion of the court the interest of
justice would be served by relieving the
eligible youth from the onus of a criminal
record and by not imposing an indeterminate
term of imprisonment of more than four
years, the court may, in its discretion, find the
eligible youth is a youthful offender.”

Criminal Procedure Law § 720.20(1)(a)




Youthful offender treatment

Is a discretionary remedy .




* At the time of the youthful offender law’s passage in
1943, the state legislature was reluctant to raise the
age of jurisdiction of what was then called the
“children’s court.” But, it was also inclined to support
an alternative sentencing option for some 16 to 19
year olds who were not considered serious violent and
repeat offenders.

* The Youthful Offender discretionary power was given
to criminal court judges in order to facilitate
rehabilitation-centered case processing for 16 to 19
year olds found to be worthy of such an approach.

¢
?\\; W r\U {18 (

Lk Ce
for Juvenile Justice




How does the nature of the crime and the
defendant’s prior record affect the eligibility
for Y.O. treatment in a felony case?




The Criteria for YO Eligibility

. The defendant is not convicted of a Class A-l or
Class A-ll felony

. A defendant has not been previously convicted
and sentenced for a felony

. A defendant has not previously been

adjudicated a youthful offender following a
felony conviction

. The defendant has not been previously
adjudicated a juvenile delinquent who
committed a “designated felony act.”

NYCJJ
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The Criteria for YO Eligibility (cont.)

Furthermore, a defendant convicted of an
“armed felony” or of rape in the first degree,
sodomy in the first degree, or aggravated
sexual abuse is not eligible to be found a Y.O.
(CPL 720.10(2)(a)(ii)[iii]) unless the court finds

that special mitigating factors exist (CPL
720.10(3]).
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* Unlike “Removal”, there is no statutory
formulation of criteria or factors a court must
consider on a application for Youthful
Offender treatment.
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Youthful Offender Criteria

In People v. Cruickshank, 105 App.Div.2d 325, 333 (Third Dep’t. 1985), the
court stated that the factors to be considered upon an application for
youthful offender treatment include:

“the gravity of the crime and manner in which it was committed
“mitigating circumstances”

“defendant's prior criminal record”

“prior acts of violence”

“recommendations in the presentence reports”

“defendant's reputation”

“the level of cooperation with authorities”

“defendant's attitude toward society and respect for the law”

“[defendant’s] prospects for rehabilitation and hope for a future
constructive life”




“[defendant’s] prospects for
rehabilitation and hope for a
future constructive life”
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People v. Rudol
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The importance of a determination as to
whether to grant YO treatment or not was
highlighted by the Court of Appeals in People
v. Rudolph.

The court, overruling People v. McGowen, a
1977 Court of Appeals decision, held that:

“Where a defendant is eligible to be treated as
a youthful offender, the sentencing court must
determine whether he or she is to be so
treated, even where the defendant has failed
to ask to be treated as a Youthful Offender or
has purported to waive his or her right to
make such a request.”
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“[the] judgment of a court as to which young
people have a real likelihood of turning their
lives around is just too valuable to both the
offender and to the community, to be
sacrificed in plea bargaining.”

-- People v Rudolph
21 N.Y.3d 497(2013)
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