SUPREME COURT, APPELLATE DIVISION
FIRST DEPARTMENT

JUNE 30, 2016

THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Tom, J.P., Friedman, Sweeny, Acosta, Andrias, JJ.

132 Cara Associates, L.L.C., et al., Index 651726/15
Plaintiffs-Respondents,

-against-

Howard P. Milstein, et al.,
Defendants-Appellants.

Stroock & Stroock & Lavan LLP, New York (Charles G. Moerdler of
counsel), for appellants.

Nixon Peabody LLP, New York (Adam B. Gilbert of counsel), for
respondents.

Order, Supreme Court, New York County (Jeffrey K. Oing, J.),
entered October 13, 2015, which, inter alia, granted summary
judgment to plaintiffs to the extent of declaring that plaintiffs
Cara Associates, L.L.C. (Cara) and Hudson South Associates, LLC
and Hudson South Site B Associates, LLC (together, Hudson) were
empowered to remove defendant Howard P. Milstein’s authority to
manage, conduct, and operate the business of Mariner’s Cove Site
B Associates, Mariner’s Cove Site J Associates, and Mariner’s

Cove Site K Associates (the partnerships) and to appoint a



SucCcessor Oor successors by majority vote, unanimously modified,
on the law, to delete the part of the declaration dealing with
the appointment of a successor, and to declare that a new manager
may be chosen by majority vote, and otherwise affirmed, without
costs.

Since nonparty Wells Fargo Bank, N.A. ceased to hold a
mortgage on the partnerships’ unsold condominium units on
December 24, 2015, the only document at issue on appeal is the
written confirmatory agreement of partnership, not the written
consent. The first sentence of paragraph 2 (b) of the partnership
agreement states, “[UJntil changed by a majority in interest of
the Partners, ... [defendant] Rector Park Associates LLC, Cara

., [and] Hudson ... grant ... Milstein authority to manage,
conduct, and operate the Partnerships’ businesses” (emphasis
added) . Therefore, Cara and Hudson - 60% of the partnership -
had the authority to change the partners’ grant of authority to
Milstein (see generally Cole v Macklowe, 99 AD3d 595 [lst Dept
2012] [“when the agreement between partners is clear, complete
and unambiguous, it should be enforced according to its terms”]).

While the second sentence of paragraph 2 (b) states, “In the
event that ... Milstein is unable to act on behalf of the
Partnerships by reason of death or other incapacity, the Partners

2



shall (by majority vote) designate a successor to act in
Milstein’s stead,” it does not limit the partners’ ability to
select a new manager only under the circumstances of Milstein’s
death or incapacity. A logical reading of the entire paragraph
is that the partners are required to designate a successor to
Milstein in the event of his death or incapacity, and may also do
so by majority vote at any other time. This reading does not
render the second sentence superfluous, in violation of the
“cardinal rule of construction that a court should not adopt an
interpretation which will operate to leave a provision of a
contract without force and effect” (Corhill Corp. v S.D. Plants,
Inc., 9 NY2d 595, 599 [1961] [internal quotation marks and
ellipsis omitted]).

Moreover, as Partnership Law § 40(8) provides, “Any
difference arising as to ordinary matters connected with the
partnership business may be decided by a majority of the
partners.” Accordingly, a new manager of the partnership’s
ordinary day-to-day business can be selected by a majority vote.

The purpose of each partnership was to construct and manage
a condominium. If all of the partnerships’ remaining condominium
units are sold, the partnerships will not be able to carry on
business. Therefore, Partnership Law § 20(3), rather than

3



§ 40(8), applies to the sale of the remaining units. Unanimity of
the partners is thus required to sell the remaining units.

Matter of Roehner v Gracie Manor, Inc. (6 AD2d 580 [lst Dept
1958], affd 6 NY2d 280 [1959]), on which plaintiffs rely, is not
dispositive, as it dealt with a corporation, and corporations and
partnerships are different (see People v Zinke, 76 NY2d 8, 14-15
[19907) .

Accordingly, the sale of a single unit is in the ordinary
course of the partnership’s business and may be approved by a
majority of the partners (see Partnership Law § 40[8]), whereas a
bulk sale or other act that would make it impossible for the
partnership to carry on business must be approved unanimously
(Partnership Law § 20 [3]).

The Decision and Order of this Court entered
herein on April 12, 2016 (138 AD3d 468) is
hereby recalled and vacated (see M-2712

decided simultaneously herewith).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

CLERK



Tom, J.P., Sweeny, Moskowitz, Richter, Gesmer, JJ.

1379 Juan Ramon Almonte, et al., Index 112220/11
Plaintiffs-Appellants,

-against-

CastlePoint Insurance Company,
Defendant-Respondent.

Michael P. Lagnado, New York, for appellants.

Mound Cotton Wollan & Greengrass, New York (Kevin F. Buckley of
counsel), for respondent.

Order and judgment (one paper), Supreme Court, New York
County (Joan A. Madden, J.), entered October 24, 2014, which
denied plaintiffs’ cross motion for summary judgment and granted
defendant CastlePoint Insurance Company’s motion for summary
judgment declaring it has no obligation to provide coverage,
unanimously affirmed, without costs.

The motion court properly granted summary Jjudgment to
CastlePoint, based on its determination that the premises
contained a basement apartment rendering it a “three family”
dwelling, as opposed to the “two family” designation that was
listed on the insurance application (see Dauria v CastlePoint
Ins. Co., 104 AD3d 406, 406-407 [1st Dept 2013], appeal dismissed

24 NY3d 1008 [2014]). As this Court found in Dauria, the



question “# Families” on an insurance application means the
number of separate dwelling units in the building (id. at 407).
CastlePoint also demonstrated, through the insureds’ admission in
a statement to CastlePoint’s investigator and the investigator’s
inspection of the premises, that the home was a three-family
dwelling, and thus not covered by the policy, rather than a
two-family dwelling, which would be covered by the policy
(Castlepoint Ins. Co. v Jaipersaud, 127 AD3d 401, 401 [1lst Dept
2015]; Lema v Tower Ins. Co. of N.Y., 119 AD3d 657, 658 [2d Dept
20147]) .

Based on the lack of coverage, there is no need to address
the issue of material misrepresentation.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016




Friedman, J.P., Renwick, Andrias, Gische, Webber, JJ.

1407 Ricardo Patton, Index 309078/11
Plaintiff-Appellant,

-against-

New York City Housing Authority,
Defendant-Respondent,

Twin Park West Resident Council, Inc.,
Defendant.

Pollack, Pollack, Isaac & DeCicco, LLP, New York (Brian J. Isaac
of counsel), for appellant.

Herzfeld & Rubin, P.C., New York (Linda M. Brown of counsel), for
respondent.

Order, Supreme Court, Bronx County (Barry Salman, J.),
entered March 26, 2015, which granted the motion of defendant New
York City Housing Authority (NYCHA) for summary Jjudgment
dismissing the complaint as against it, unanimously reversed, on
the law, without costs, and the motion denied.

In this action alleging negligent premises security, NYCHA
met its prima facie burden of demonstrating that the assailants’
identities remain unknown and that it could not be established
that they were intruders who gained access to the building due to
the broken door locks (see Smith v New York City Hous. Auth., 130

AD3d 427 [1lst Dept 2015]). In opposition, however, plaintiff



raised a triable issue of fact by presenting evidence from which
intruder status may be inferred. Specifically, plaintiff, who
lived in the building for more than 25 years, did not recognize
his assailants who did not conceal their faces (see Romero v Twin
Parks Southeast Houses, Inc., 70 AD3d 484 [lst Dept 2010];,
Esteves v City of New York, 44 AD3d 538 [lst Dept 2007]; Perez v
New York City Hous. Auth., 294 AD2d 279 [lst Dept 2002]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016




Acosta, J.P., Renwick, Saxe, Richter, Gische, JJ.

1498- Index 159326/12
1499~
1500N Deborah Gibber, etc.,

Plaintiff-Respondent,

-against-

Naomi Colton, et al.,
Defendants—-Appellants.

Farrell Fritz, P.C., New York (Peter A. Mahler of counsel), for
appellants.

Arent Fox LLP, New York (Bernice K. Leber and Mark A. Bloom of
Counsel), for respondent.

Order, Supreme Court, New York County (0. Peter Sherwood,
J.), entered January 31, 2014, which denied defendants’ motion
for summary Jjudgment dismissing the cause of action for a
declaration that plaintiff has been and continues to be a co-
managing member of Charles K. Goldner, LLC, and order, same court
and Justice, entered on or about June 4, 2015, which granted
plaintiff’s motion for partial summary judgment on that cause of
action and declared that plaintiff remains a co-managing member
of the company, unanimously affirmed, without costs. Order, same
court and Justice, entered October 28, 2015, to the extent it
ruled that the children of defendant Naomi Colton do not have

voting rights under the company’s operating agreement,

9



unanimously affirmed, without costs.

Section 7.7 of the company’s operating agreement provides
that in a case of fraud, misfeasance or breach of the managing
member’s standard of care, “the Managing Member may be removed by
a vote of all of the Members.” Since plaintiff, who holds a 50%
member interest in the company, was not included in the March
2012 vote to remove her as co-managing member, her removal did
not comply with this section (see Overhoff v Scarp, Inc., 12 Misc
3d 350, 362 [Sup Ct, Erie County 2005]; see generally Lehey v
Goldburt, 90 AD3d 410 [lst Dept 2011]). As the operating
agreement is not silent on voting issues, Limited Liability
Company Law § 402 (f) does not avail defendants.

The motion court properly determined the issue of the Colton
children’s voting rights under the operating agreement. The
record establishes that the issue had been raised by plaintiff in
her motion for partial summary judgment and during an in-court

proceeding on her subsequent order to show cause, and had been

10



addressed by the court during various conferences with the
parties.

We have considered defendants’ remaining contentions and
find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

-

11



Mazzarelli, J.P., Renwick, Moskowitz, Gische, Gesmer, JJ.

1621 The People of the State of New York, Ind. 5551/12
Respondent,

-against-
Jason Catmon, also known as

Jason Catman,
Defendant-Appellant.

Seymour W. James, Jr., The Legal Aid Society, New York (Laura
Boyd of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Frank Glaser of
counsel), for respondent.

Judgment, Supreme Court, New York County (Patricia Nunez,
J.), rendered January 16, 2014, convicting defendant, upon his
plea of guilty, of burglary in the third degree, and sentencing
him, as a second felony offender, to a term of 2» to 5 years,
unanimously modified, on the law, to the extent of vacating the
second felony offender adjudication and remanding for
resentencing, and otherwise affirmed.

The court incorrectly adjudicated defendant a second felony
offender based on a conviction under a Florida statute that is
broader than its New York counterpart for enhanced sentencing
purposes (see generally People v Jurgins, 26 NY3d 607, 613-615

[2015]). Florida Statutes Annotated § 831.02 is broader than

12



Penal Law § 170.25 because the Florida statute could be violated
by uttering or publishing an instrument that merely contained
false information, while under the New York statute an instrument
is only considered forged if it is falsely made, completed or
altered; a genuine instrument containing false information does
not suffice (see People v Asaro, 94 NY2d 792 [1999]). Moreover,
at the sentencing proceeding the People conceded that the Florida
statute was broader than the New York counterpart, but argued
that the conviction qualified as a predicate felony on other
grounds, which were without merit.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

N—

13



Mazzarelli, J.P., Renwick, Moskowitz, Gische, Gesmer, JJ.

1622 Margie Revels, Index 305497/12
Plaintiff-Appellant,

-against-

Ronald W. Schoeps, Jr.,
Defendant,

Sherman Avenue Six, Inc., et al.,
Defendants—-Respondents.

Parker Waichman LLP, Port Washington (Jay L.T. Breakstone of
counsel), for appellant.

Baker, McEvoy, Morrissey & Moskovits, P.C., Brooklyn (Majorie E.
Bornes of counsel), for respondents.

Order, Supreme Court, Bronx County (Julia Rodriguez, J.),
entered October 9, 2014, which, to the extent appealed from as
limited by the briefs, granted the cross motion of defendants
Sherman Avenue Six Inc. and Reynaldo Mendoza for summary judgment
dismissing the complaint as against them, unanimously affirmed,
without costs.

Defendants established their entitlement to judgment as a
matter of law. Defendants submitted, inter alia, the testimony
of defendant Mendoza that, with plaintiff as his passenger, he
was crossing the intersection at a moderate speed with the green

light in his favor, when codefendant Schoeps, who was traveling

14



in the opposite direction, suddenly turned across the
intersection in front of him while attempting to make a left
turn. Mendoza’s testimony indicated that he was already in, or
very nearly in, the intersection when Schoeps suddenly turned
left, and that although he applied the brakes, he was unable to
avoid the collision (see e.g. Foreman v Skeif, 115 AD3d 568 [1lst
Dept 2014]).

In opposition, plaintiff failed to raise a triable issue of
fact. She argued to the motion court that it was undisputed that
Mendoza saw Schoeps’s vehicle prior to the collision, yet she did
not come forward with evidence indicating that Mendoza had a
reasonable opportunity to avoid the collision (compare Raposo v
Raposo, 250 AD2d 420 [1st Dept 1998]). Plaintiff’s argument that
Mendoza failed to reduce his speed when passing through the
intersection was conclusory and unsupported (see Foreman at 569),
and at his deposition, Schoeps conceded that he simply did not
see Mendoza’s car before attempting a left turn, and that his
view of oncoming traffic was obscured. The unsworn police
accident report was hearsay evidence and insufficient to defeat
the cross motion (see Kajoshaj v Greenspan, 88 AD2d 538 [lst Dept

19827]) .

15



We have considered plaintiff’s remaining arguments,
including that defendants’ cross motion should not have been
considered since it was a successive motion for summary judgment,
and find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

-

16



Mazzarelli, J.P., Renwick, Moskowitz, Gische, Gesmer, JJ.

1623-
1624 In re X. McC., and Others,

Children Under Eighteen Years
of Age, etc.,

R. O.,
Respondent-Appellant,

The Administration for Children’s
Services,
Petitioner-Respondent,

D. McC.,
Respondent.

In re A. 0., and Another,

Children Under Eighteen Years
of Age, etc.,

R. O.,
Respondent-Appellant,

-against-
Administration for Children’s
Services,

Petitioner-Respondent,

D. MccC.,
Respondent.

Bruce A. Young, New York, for appellant.

Zachary W. Carter, Corporation Counsel, New York (Susan Paulson
of counsel), for respondent.

17



Tamara A. Steckler, The Legal Aid Society, New York (Diane Pazar
of counsel), attorney for the children X. McC., X. McC., L. McC.,
P. P. and J. P.

Robert F. Himmelman, New York, attorney for the children A. O.
and A. O.

Orders, Family Court, Bronx County (Joan L. Piccirillo, J.),
entered on or about September 19, 2014, which after fact-finding
determinations that respondent had sexually abused and neglected
one of the subject children and had derivatively abused and
neglected the other subject children, released the children to
the mother, and directed respondent to, among other things,
enroll and successfully complete sex offender and batterer’s
accountability programs, unanimously affirmed, without costs.

A preponderance of the evidence supports Family Court’s
determination that respondent, the biological father of two of
the subject children and a person legally responsible for the
other subject children, sexually abused the oldest subject child,
then 12 years old, in violation of Penal Law §§ 130.52 (1),
130.55, and 130.60(2) (see Family Ct Act §§ 1012[e][iii],

1046 [b][1i]). The child’s out-of-court statements were
corroborated by respondent’s admissions at a child safety
conference (see Matter of Christina F., 74 NY2d 532, 536 [1989]).
Moreover, Family Court properly drew a negative inference against

18



him based on his failure to testify at the fact-finding hearing
(Matter of Jazmyn R. [Luceita F.], 67 AD3d 495 [lst Dept 2009]).

Respondent failed to preserve for appellate review his
argument that his constitutional rights were violated because
petitioner agency prohibited counsel from attending the child
safety conference. 1In any event, the argument is unavailing,
since, among other things, the right to counsel under Family
Court Act § 262 (a) does not attach in Family Court proceedings
until the first court appearance by respondent, which occurred
after the child safety conference.

A preponderance of the evidence supports Family Court’s
determination that respondent neglected the oldest subject child
by inflicting excessive corporal punishment through the use of a
belt that left bruises and marks on her body (see Family Ct Act
§ 1012[f] [1i] [B]; see also Matter of Aniya C. [Michelle C.], 99
AD3d 478, 479 [1lst Dept 20127]).

The derivative abuse and neglect findings as to the other
subject children, including respondent’s biological children,
were also supported by a preponderance of the evidence (see
Matter of Nhyashanti A. [Evelyn B.], 102 AD3d 470 [1lst Dept

20137]) .

19



Family Court properly ordered respondent to attend a
batterer’s and sex offender program, given the evidence of
domestic violence and his sexual abuse of the oldest child.

We have considered respondent’s remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

<

20



Mazzarelli, J.P., Renwick, Moskowitz, Gische, Gesmer, JJ.

1625 Advanced Aerofoil Technologies AG, Index 650109/14
Plaintiff-Appellant,

—against-—

MissionPoint Capital Partners LLC,
Defendant-Respondent.

Cole Schotz P.C., New York (James T. Kim of counsel), for
appellant.

William F. Sheehan of the bar of the District of Columbia and
State of Maryland, admitted pro hac vice, Barnesville, MD, for
respondent.

Order, Supreme Court, New York County (Eileen Bransten, J.),
entered April 23, 2015, which, to the extent appealed from,
granted defendant’s motion to dismiss the complaint to the extent
of precluding plaintiff from claiming that any of its
confidential information was misappropriated and that nonparty
Flowcastings, GmbH, is its direct competitor, unanimously
affirmed, with costs.

The motion court correctly determined that the doctrine of
collateral estoppel bars plaintiff from litigating two factual
issues that were determined in a prior arbitration proceeding
commenced by plaintiff, namely, whether any of plaintiff’s

confidential information was misappropriated and whether nonparty

21



Flowcastings was its direct competitor (see Kaufman v Eli Lilly &
Co., 65 NY2d 449, 455 [1985]). That the instant action arises
out of a nondisclosure agreement between plaintiff and defendant
while the arbitration was held in connection with an agreement
between plaintiff and its former employees is of no consequence.
Plaintiff’s core claim is the same in both: that confidential
information was wrongly taken from it and used to start a
competing company.

Since plaintiff is the party sought to be collaterally
estopped, it is of no consequence that defendant was not a party
to the arbitration (3 E. 54th St. N.Y., LLC v Patriarch Partners
Agency Servs. LLC, 110 AD3d 516 [lst Dept 2013]).

We have considered plaintiff’s remaining arguments and find
the unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

CLERK
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Mazzarelli, J.P., Renwick, Moskowitz, Gische, Gesmer, JJ.

1627 Hudson Square Hotel, LLC, Index 601279/08
Plaintiff-Respondent,

-against-

Stathis Enterprises, LLC, et al.,
Defendants-Appellants.

Law Office of Langadkis III P.C., New York (Angelo Langadakis III
of counsel), for appellants.

Law Office of Allison M. Furman, P.C., New York (Allison M.
Furman of counsel), for respondent.

Order, Supreme Court, New York County (Joan A. Madden, J.),
entered March 23, 2015, which, to the extent appealed from as
limited by the briefs, granted plaintiff’s motion for summary
judgment as to liability on the first (encroachment) and fourth
(trespass) causes of action as they relate to the encroaching
portion of defendant Stathis Enterprises, LLC’s building, and
dismissing defendants’ affirmative defenses and counterclaims,
and denied defendants’ motion for summary judgment dismissing the
complaint and on their counterclaims, unanimously modified, on
the law, to deny plaintiff’s motion as to the first and fourth
causes of action as they relate to the encroaching portion of the
building and as to dismissal of the first (adverse possession)

and second (statute of limitations) affirmative defenses and the

23



first and second counterclaims (adverse possession), and to grant
defendants’ motion as to the first, second (injunctive relief),
and fourth causes of action to the extent they relate to the
encroaching portion of the building, and on the first and second
counterclaims, and otherwise affirmed, without costs.

It is undisputed that a one-story building owned by
defendant Stathis Enterprises, LLC, has encroached upon
plaintiff’s adjoining property since at least 1986, when
Stathis’s predecessor-in-interest bought the property with the
building on it. Since that time, the building, which is
accessible only through Stathis’s and its related entities’
offices, has been used exclusively by Stathis, its predecessor,
and related entities. These facts establish the common-law
elements of adverse possession (see United Pickle Prods. Corp. Vv
Prayer Temple Community Church, 43 AD3d 307 [lst Dept 2007], 1v
denied 9 NY3d 977 [2007]; CPLR 212[a]). The fact of the building
on the land also satisfies the requirement of the statute in
effect at the relevant time that a party claiming title under
adverse possession not founded upon a written instrument or
judgment must establish that the land either “has been usually
cultivated or improved” or “has been protected by a substantial
inclosure” (former RPAPL 522; see L 2008, ch 269, § 5).

24



It is the encroachment on the land (along with the other
elements) that allows title to pass to the adverse possessor (see
e.g. Estate of Becker v Murtagh, 19 NY3d 75, 81 [2012]; Walling v
Przybylo, 7 NY3d 228, 233 [2006]; Joseph v Whitcombe, 279 AD2d
122, 125 [1st Dept 2001]). With title to land come air rights
(Macmillan, Inc. v CF Lex Assoc., 56 NY2d 386, 392 [1982]).

Since Stathis’s vertical extension of the building (the addition
of a second story) did not encroach further onto plaintiff’s
property, it was permitted by virtue of Stathis’s title to the
land.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

N—

CLERK
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Mazzarelli, J.P., Renwick, Moskowitz, Gische, Gesmer, JJ.

1628 The People of the State of New York, Dkt. 20157/13
Respondent,

-against-

Kevin Huling,
Defendant-Appellant.

Robert S. Dean, Center for Appellate Litigation, New York
(Abigail Everett of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Sheila L.
Bautista of counsel), for respondent.

Judgment, Supreme Court, New York County (Edward J.
McLaughlin, J.), rendered August 20, 2014, convicting defendant,
after a nonjury trial, of harassment in the second degree, and
sentencing him to a conditional discharge for a period of one
year, unanimously affirmed.

The verdict was not against the weight of the evidence (see
People v Danielson, 9 NY3d 342, 348-349 [2007]). There is no
basis for disturbing the court’s credibility determinations.
Defendant’s acquittal of other charges does not warrant a
different conclusion, because the court, as the trier of fact,
was entitled to disregard so much of the victim’s testimony as it
found untruthful, and accept so much of it as found truthful (see
People v Ramos-Medina, 113 AD3d 543, 544 [1st Dept 2014], 1v

26



denied 23 NY3d 1024 [2014]).

Defendant’s challenges to the timing of the People’s filing
of a superseding prosecutor’s information that removed or reduced
certain charges, and to the transfer of the case from an
Integrated Domestic Violence part to a regular Supreme Court part
for trial, do not raise jurisdictional defects or mode of
proceedings errors, and we decline to review these unpreserved
claims in the interest of justice. As an alternative holding, we
find no basis for reversal.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

CLERK

277



Mazzarelli, J.P., Renwick, Moskowitz, Gische, Gesmer, JJ.

1629 Michael Sewesky, Index 111091/10
Plaintiff-Respondent,

-against-

The City of New York, et al.,
Defendants—-Respondents,

Council on the Environment,
Inc., et al.,
Defendants-Appellants.

Harris, King Fodera & Correia, New York (Kevin J. McGinnis of
counsel), for appellants.

Law Offices of Annette G. Hasapidis, South Salem (Annette G.
Hasapidis of counsel), for Michael Sewesky, respondent.

Zachary W. Carter, Corporation Counsel, New York (Daniel Matza-
Brown of counsel), for The City of New York and New York City
Department of Parks and Recreation, respondents.

Order, Supreme Court, New York County (Lynn R. Kotler, J.),
entered April 3, 2015, which denied the motion of defendants
Council on the Environment, Inc. and GrowNYC, Inc. (together,
GrowNYC) for summary judgment dismissing the complaint and any
cross claims as against them, unanimously reversed, on the law,
without costs, and the motion granted. The Clerk is directed to
enter judgment accordingly.

Plaintiff allegedly fell in a City-owned community garden

when he tripped over the edge of a concrete slab bordering a

28



patch of dirt and was lacerated by rebar or wires sticking out of
the concrete. Defendant GrowNYC, a non-profit organization,
provided funding and assistance for a renovation project in the
garden that was completed three years before plaintiff’s
accident.

In support of its motion, GrowNYC demonstrated that it does
not own, occupy, control or make any special use of the garden,
and that it had no involvement with the garden after the
renovation project was completed. It thus had no duty to
maintain the premises in reasonably safe condition that could
give rise to liability to third parties injured there (see Balsam
v Delma Eng’g Corp., 139 AD2d 292, 296-297 [lst Dept 1988], 1v
dismissed, denied 73 NY2d 783 [1988]; see generally Espinal v
Melville Snow Contrs., 98 NY2d 136, 139-141 [2002]; Church v
Callahan Indus., 99 NY2d 104, 111 [2002]).

To the extent GrowNYC could be held liable to plaintiff for
creating an unreasonable risk of harm (see id., see also Rosen v
Long Is. Greenbelt Trail Conference, Inc., 19 AD3d 400 [2d Dept
2005], 1v denied 6 NY3d 703 [2006]), it demonstrated through the
testimony of its assistant director, Leonard Librizzi, that it
did not create the tripping hazard, but assisted in upgrading the

deteriorated garden and clearing it of tripping hazards (see

29



D’Amico v Archdiocese of N.Y., 95 AD3d 601 [1lst Dept 2012]).
Further, Librizzi did not see any condition of wires or rebar
sticking out of concrete in the garden during the renovation
project, and plaintiff, who had been a member of the garden for
nine years, could not say how long the condition existed before
his accident.

In opposition, neither plaintiff nor the City presented any
evidence, and therefore did not raise a triable issue of fact as
to whether GrowNYC created the tripping hazard (id.).

Speculation by plaintiff and the City that GrowNYC may have been
involved in construction in the area of plaintiff’s fall, which
may have caused the defective condition, is insufficient to raise
an issue of fact (see Caraballo v Kingsbridge Apt. Corp., 59 AD3d
270, 270-271 [lst Dept 2009]; Kane v Estia Greek Rest., 4 AD3d
189, 190 [1st Dept 2004]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

CLERK
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Mazzarelli, J.P., Renwick, Moskowitz, Gische, Gesmer, JJ.

1630 Tanit Buday, Index 101061/14
Plaintiff-Appellant,

-against-
Gottlieb, Rackman & Reisman,
pP.C., etc., et al.,

Defendants—-Respondents,

Kevin T. Mulhearn, etc.,
Defendant.

Tanit Buday, appellant pro se.

Furman Kornfeld & Brennan LLP, New York (Rachel Aghassi of
counsel), for respondents.

Order, Supreme Court, New York County (Richard F. Braun,
J.), entered on or about July 6, 2015, which granted defendants’
Gottlieb, Rackman & Reisman, P.C. and Maria Savio’s motion to
dismiss the complaint as against them, with prejudice,
unanimously affirmed, without costs.

Plaintiff failed to make any showing that the statutes of
limitations applicable to her claims against defendants Gottlieb,
Rackman & Reisman and Maria Savio were tolled by the continuous
representation doctrine (see Matter of Merker, 18 AD3d 332 [1st

Dept 2005]). Plaintiff alleges that defendants ended their legal
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representation of her on March 22, 2007 (approximately 7% years
before she commenced this action); she does not allege that they
performed any legal services on her behalf after that date.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

CLERK
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1631- Index 153031/14
1632-
1633-
1634-
1635 Eric Yarbro, et al.,
Plaintiffs-Appellants,

-against-

Wells Fargo Bank, N.A., et al.,
Defendants—-Respondents,

Dominic Sarna, et al.,
Defendants.

Law Office of Robert Jay Gumenick, P.C., New York (Robert J.
Gumenick of counsel), for appellants.

Hogan Lovells US LLP, New York (Carol A. Wojtowicz of counsel),
for Wells Fargo Bank, N.A. and US Bank National Association,
respondents.

Dorf & Nelson LLP, Rye (Jonathan B. Nelson of counsel), for
Visions Federal Credit Union, respondent.

Wilson Elser Moskowitz Edelman & Dicker LLP, New York (Julie L.
Mercer of counsel), for Cambridge Abstract, Ltd., respondent.

Braverman Greenspun, P.C., New York (Drew Pakett of counsel), for
Marco Materassi P.C., Marco Materassi and Mandeep Kaur,
respondents.

Appeal from order, Supreme Court, New York County (Manuel J.
Mendez, J.), entered November 7, 2014, deemed appeal from
judgment, same court and Justice, entered December 9, 2014,

dismissing the complaint as against Cambridge Abstract, Ltd.

33



(CPLR 5501([c]), and, so considered, said judgment unanimously
affirmed, without costs. Orders, Supreme Court, New York County
(Manuel J. Mendez, J.), entered February 5, 2015, and February 6,
2015, which, to the extent appealed from as limited by the
briefs, granted defendants Wells Fargo Bank’s, Visions Federal
Credit Union’s, and Marco Materassi P.C., Marco Materassi, Esqg.,
and Mandeep Kaur, Esg.’s motions to dismiss the breach of
contract, unjust enrichment, and negligence causes of action as
against them as time barred, unanimously affirmed, without costs.

Contrary to plaintiffs’ contention, the breach of contract
causes of action accrued at the time of the breach, not on the
date of discovery of the breach (Ely-Cruikshank Co. v Bank of
Montreal, 81 NY2d 399 [1993]), and the six-year statute of
limitations applicable thereto had run before plaintiffs
commenced this action. The negligence claims, which allege a
failure to properly record certain mortgages, are governed by
CPLR 214 (4), a three-year statute of limitations (see First Am.
Tit. Ins. Co. of New York v Fiserve Fulfillment Servs., Inc.,
2008 WL 282019, *2, 2008 US Dist LEXIS 7344, *6 [SD NY 20087).
“[A]lccrual time is measured from the day [the] actionable injury
occur [red], ‘even [though] the aggrieved party [was] then

ignorant of the wrong or injury’” (Nothnagle Home Sec. Corp. Vv
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Bruckner, Tillet, Rossi, Cahill & Assoc., 125 AD3d 1503, 1504
[4th Dept 2015], 1v denied 25 NY3d 909 [2015] [quoting McCoy v
Feinman, 99 NY2d 295, 301 [2002]). The mortgages at issue were
recorded in 2007; this action was not commenced until 2014.

Plaintiffs’ attempt to extend the statute of limitations by
equitable tolling is unsupported by any non-conclusory allegation
that they were “actively misled” by any of the defendants (see
Shared Communications Servs. of ESR, Inc. v Goldman, Sachs & Co.,
38 AD3d 325, 325 [1st Dept 2007] [internal quotation marks
omitted]). ©Nor do plaintiffs allege any facts that would support
their “continued representation” claim.

The legal malpractice claim, which accrued at the time the
mortgages were recorded after closing (Benedict v Estate of
Noumair, 289 AD2d 71 [lst Dept 2001]) and is governed by a three-
year statute of limitations (CPLR 214[6]), and the unjust
enrichment claim, which accrued “upon the occurrence of the

alleged wrongful act giving rise to restitution” (Kaufman v
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Cohen, 307 AD2d 113, 127 [1lst Dept 2003]) and is governed by a
six-year statute of limitations (CPLR 213[1]); see also Maya NY,
LLC v Hagler, 106 AD3d 583, 585 [lst Dept 2013]), are time

barred.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

-

CLERK
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1636- Ind. 5349/11
1637 The People of the State of New York, 4889/12
Respondent,
-against-

Rodney Blunt,
Defendant-Appellant.

Seymour W. James, Jr., The Legal Aid Society, New York (Andrew C.
Fine of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Sabrina Margret
Bierer of counsel), for respondent.

Judgments, Supreme Court, New York County (Daniel P.
FitzGerald and Ronald A. Zweibel, JJ. at pleas; Ronald A. Zweibel
at sentencing), rendered March 7, 2013, convicting defendant of
two counts of burglary in the third degree, and sentencing him,
as a second felony offender, to concurrent terms of 3% to 7 and 2
to 4 years, unanimously affirmed.

As to the conviction under indictment 5349/11, defendant
made a valid waiver of his right to appeal (see People v Lopez, 6
NY3d 248, 256 [2006]), which forecloses review of his excessive
sentence claim. Regardless of whether defendant made a valid
waiver of his right to appeal, we perceive no basis for reducing

the sentence.
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As to the conviction under indictment 4889/12, application
by defendant’s counsel to withdraw is granted (see Anders v
California, 386 US 738 [1967]; People v Saunders, 52 AD2d 833
[lst Dept 1976]). We have reviewed this record and agree with
defendant’s assigned counsel that there are no nonfrivolous
points that could be raised on this appeal.

Pursuant to CPL 460.20, defendant may apply for leave to
appeal to the Court of Appeals by making application to the Chief
Judge of that Court and by submitting such application to the
Clerk of that Court or to a Justice of the Appellate Division of
the Supreme Court of this Department on reasonable notice to the
respondent within 30 days after service of a copy of this order.

Denial of the application for permission to appeal by the
judge or justice first applied to is final and no new application
may thereafter be made to any other judge or justice.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

CLERK
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1638 71°% Street Lexington Corp., Index 152513/13
Plaintiff-Respondent,

-against-

Albert Waitman, M.D., et al.,
Defendants-Appellants,

Greater New York Mutual Insurance
Company,
Defendant.

Mischel & Horn, P.C., New York (Naomi M. Taub of counsel), for
appellants.

Pollack, Pollack, Isaac & DeCicco, LLP, New York (Brian J. Isaac
of counsel), for respondent.

Order, Supreme Court, New York County (Manuel J. Mendez,
J.), entered on or about August 25, 2015, which granted plaintiff
71°° Street Lexington Corp.’s motion for partial summary judgment
on the issue of liability, unanimously affirmed, without costs.

Plaintiff alleges damage to its residential building
proximately caused by a flood on the terrace of defendants’
penthouse apartment. Plaintiff made a prima facie showing of its
entitlement to partial summary Jjudgment, as it is undisputed that
defendants were responsible for maintaining their terrace’s
irrigation system and keeping their terrace’s drains free of
debris. On May 21, 2010, the irrigation system malfunctioned,
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causing an overflow of water, and the flood ensued because
defendants’ terrace drain was clogged with pine needles.

Although the burden shifted to defendants to raise a triable
issue of fact, they submitted no evidence to support their claim
that plaintiff’s negligence was a substantial factor in causing
the flood or the resulting damage to the building (Hyman v Queens
County Bancorp, Inc., 3 NY3d 743, 744 [2004]).

Defendants’ expert affidavit opining that the damage was the
result of plaintiff not properly maintaining the terrace and
drains is not probative of their state on the incident date,
because his inspection of the area was not conducted until
approximately 3% years after the flood (see Machado v Clinton
Hous. Dev. Co., Inc., 20 AD3d 307, 307 [1lst Dept 2005]). The
defense expert’s assertion that the 2008 and 2014 New York City
Plumbing Codes were violated lacks a foundational basis, because
he failed to establish why those codes are applicable to the
building (see Hyman, 3 NY3d at 744-745). Moreover, the defense

expert’s claim that plaintiff failed to ensure the integrity of
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the drains below the surface of terrace is speculative, as there
is no evidence the drain pipe itself was clogged when the flood
occurred (see Diaz v New York Downtown Hosp., 99 NY2d 542, 544
[2002]) .

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

-
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1639- Index 602116/08
1640 BDCM Fund Adviser, LLC formerly
known as Black Diamond Capital
Management, et al.,
Plaintiffs-Respondents-Appellants,

-against-

James J. Zenni, Jr., et al.,
Defendants-Appellants—-Respondents.

Storch Amini & Munves PC, New York (Bijan Amini of counsel), for
appellants-respondents.

Covington & Burling LLP, New York (William C. Phillips of
counsel), for respondents-appellants.

Judgment, Supreme Court, New York County (Eileen Bransten,
J.), entered December 18, 2015, which insofar as appealed from,
adjudged that counterclaim plaintiffs shall recover of
counterclaim defendants, in respect of the PTC Alliance
realization, the principal amount of $6,588,998.85, based on
$140.387 per share for 46,934.537 shares, adjudged and declared
that counterclaim defendants’ cross motion for an order
compelling the subject arbitration is denied, and adjudged and
declared that none of the carried interest owed to and/or paid to
counterclaim plaintiff Zenni on account of the Tekni-Plex and PTC

realizations is Connecticut-sourced income subject to withholding
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by the State of Connecticut, unanimously affirmed, with costs.
Appeals from order, same court (Jeremy R. Feinberg, Special
Referee), entered on or about December 1, 2015, unanimously
dismissed, without costs, as subsumed in the appeals from the
aforesaid judgment.

There is sufficient testimonial and documentary evidence in
the record to support the special referee’s finding that
counterclaim defendants offered a “cash value exchange” to
investors based on reducing the PTC equity value ($376.4 million)
by the 15% holdback amount from a proposed acquisition ($60
million) to reach a cash buyout equity value of $316.4 million
and a per share price of $140.387.

The court correctly found that counterclaim plaintiff Zenni
is entitled to carried interest based on the distribution of the
PTC interests that occurred on December 21, 2012, and that he is
entitled to a cash payment of the PTC carried interest.

The referee properly addressed the issue of whether and/or
what portion of Zenni’s carried interest was Connecticut-sourced,
and correctly found that, under the parties’ buy-out agreement,
payments to Zenni for carried interest were to be treated, for
tax purposes, as a distributive share of counterclaim defendants’

income, which would be subject to withholding if Connecticut-
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sourced, and that counterclaim defendants did not meet their
burden of establishing what portion of Zenni’s distributions of
the PTC and Tekni-Plex investments was Connecticut-sourced income
subject to withholding tax.

The court properly found that counterclaim defendants waived
any contractual right to arbitrate the instant claim (see Kenyon
& Kenyon v Logany, LLC, 33 AD3d 538, 539 [lst Dept 2006]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016
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1641~ Ind. 3993/12
1641A The People of the State of New York, 4073/12
Respondent,
-against-

Erik Wallace, also known as Eric Wallace,
Defendant-Appellant.

Richard M. Greenberg, Office of The Appellate Defender, New York
(Kate Mollison of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Stephen Kress
of counsel), for respondent.

An appeal having been taken to this Court by the above-named
appellant from judgments of the Supreme Court, New York County
(James Burke, J.), rendered March 26, 2014,

Said appeal having been argued by counsel for the respective
parties, due deliberation having been had thereon, and finding
the sentence not excessive,

It is unanimously ordered that the judgments so appealed

from be and the same are hereby affirmed.

ENTERED: JUNE 30, 2016

CLERK

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.
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1642 Clifford Rotbert, Index 312978/05
Plaintiff-Appellant,

-against-

Edith Rotbert,
Defendant-Respondent.

Rotbert Business Law P.C., Woodside (Byron M. Moore of counsel),
for appellant.

Order, Supreme Court, New York County (Matthew F. Cooper,
J.), entered May 7, 2015, which granted defendant’s motion to
reopen the judgment of divorce, dated January 12, 2015, to the
extent of vacating the judgment and dismissing the case for
failure to prosecute, unanimously affirmed, without costs.

Irrespective of the applicability of CPLR 3216 or whether
the numerous conditions precedent to dismissal therein were
satisfied prior to dismissal here, the untimely submission of the
proposed judgment of divorce violated the Uniform Rules for Trial
Courts (22 NYCRR) § 202.48, which provides, in pertinent part,
that “[plroposed orders or judgments, with proof of service on
all parties where the order is directed to be settled or
submitted on notice, must be submitted for signature, unless

otherwise directed by the court, within 60 days after the signing
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and filing of the decision directing that the order be settled or
submitted” and that “[f]ailure to submit the order or judgment
timely shall be deemed an abandonment of the motion or action,
unless for good cause shown.”

It is clear from the December 5, 2007 transcript that the
court directed plaintiff to settle judgment, which he failed to
do. Furthermore, with respect to the seven-year delay, the court
found that there was no good cause shown as plaintiff had failed
to provide any explanation for the delay. Accordingly, the court
was correct in vacating the erroneously signed judgment of
divorce and dismissing the case as abandoned.

We have considered plaintiff’s remaining arguments, and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016
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1643 In re Paul’s Pizza Inc., et al., Index 100824/14
Petitioners,

-against-
The Commissioner of Labor of the

State of New York, et al.,
Respondents.

Stewart Lee Karlin Law Group, P.C., New York (Daniel E. Dugan of
counsel), for petitioners.

Eric T. Schneiderman, Attorney General, New York (Haeya Yim of
counsel), for respondents.

Determination of the New York State Industrial Board of
Appeals (IBA), dated May 22, 2014, which affirmed an order to
comply issued by the New York State Department of Labor on
January 12, 2011, finding, inter alia, that petitioners failed to
pay proper overtime wages, unanimously confirmed, the petition
denied, and the proceeding brought pursuant to CPLR article 78
(transferred to this Court by order of the Supreme Court, New
York County [Margaret A. Chan, J.], entered March 20, 2015),
dismissed, without costs.

The IBA’s determinations that petitioner Evangelis Gritsipis
was an employer within the meaning of the New York Labor Law, and

that petitioners failed to pay proper overtime wages are
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supported by substantial evidence (see 300 Gramatan Ave. AsSsoc. V
State Div. of Human Rights, 45 NY2d 176, 179-182 [1978]).

The civil penalties imposed on petitioners are not
excessive.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

-
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lo44 The Park Union Condominium, et al., Index 650291/15
Plaintiffs-Appellants,

-against-

910 Union Street, LLC,
Defendant-Respondent.

Schwartz Sladkus Reich Greenberg Atlas LLP, New York (Ethan A.
Kobre of counsel), for appellants.

Smith Mazure Director Wilkins Young & Yagerman, P.C., New York
(Anna A. Higgins of counsel), for respondent.

Order, Supreme Court, New York County (Saliann Scarpulla,
J.), entered July 13, 2015, which denied plaintiffs’ motion for
summary judgement in lieu of complaint, unanimously reversed, on
the law, with costs, and the motion granted.

Plaintiffs, a condominium and its board of managers,
established that the parties’ settlement agreement, covering
claims related to defendant’s construction of the condominium,
constituted “an instrument for the payment of money only” (CPLR
3213) and that defendant defaulted by failing to make payment
under its terms (see Tongkook Am. v Bates, 295 AD2d 202 [1lst Dept
2002]). In opposition, defendant failed to raise a triable issue
as to a defense to the instrument (id.). The agreement contained

an unconditional promise by defendant to pay plaintiffs upon the
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execution of releases attached to the agreement, and it required
no additional performance by plaintiffs as a condition precedent
to payment or otherwise made defendant’s promise to pay something
other than unconditional (see Stevens v Phlo Corp., 288 AD2d 56
[1st Dept 20017]).

We have considered the defenses raised, including that
plaintiffs intentionally concealed that the condominium’s
individual unit owners had made claims to their insurer related
to defendant’s construction of the condominium, and find them
unavailing as a matter of law.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

-
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1645 Savoy Bank, Index 651397/15
Plaintiff-Appellant,

-against-
North America Recycling,

Inc., et al.,
Defendants—-Respondents.

Sankel, Skurman & McCartin, LLP, New York (Claudio Dessberg of
counsel), for appellant.

Louis M. Atlas P.C., New York (Louilis M. Atlas of counsel), for
respondents.

Order, Supreme Court, New York County (Nancy M. Bannon, J.),
entered on or about January 15, 2016, which, to the extent
appealed from, denied plaintiff’s motion for summary judgment as
against defendant Saurabh Aggarwal, unanimously reversed, on the
law, with costs, and the motion granted. The Clerk is directed
to enter judgment accordingly.

The note and loan agreement reflect defendant Saurabh
Aggarwal’s clear and unambiguous intent to be personally liable
for repayment thereunder (see PNC Capital Recovery v Mechanical
Parking Sys., 283 AD2d 268, 270 [lst Dept 2001], 1v dismissed 96
NY2d 937 [2001], appeal dismissed 98 NY2d 763 [2002]); Wichard v

Bear Mill Mfg. Co., 169 AD2d 527 [1lst Dept 1991]). While
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Aggarwal did not execute a separate personal guaranty of
defendant North America Recycling’s performance under the note
and loan agreement, the terms of those agreements establish that
he and the corporation are Jjointly and severally liable as
“Borrowers” thereunder. Where the parties sought to distinguish
Aggarwal from North America Recycling, they referred to

7

“Individual Borrower” and “Corporate Borrower,” respectively.
Moreover, the obligations under the agreements are imposed on
Aggarwal as well as North America Recycling. For instance,

7

Aggarwal, who is included in the definition of “Borrower,” agreed
to repay the sums due under the note and loan agreement, and
agreed to provide his individual tax returns and other financial
disclosures with an affidavit attesting to their truth. He also

agreed to a lien against his individual property, including an

insurance policy on his life. In this context, we note that
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Aggarwal signed the note and the loan agreement in both his
individual capacity and his capacity as president of North
America Recycling (see 150 Broadway N.Y. Assoc., LP v Bodner, 14
AD3d 1, 7 [1lst Dept 2004]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016
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1646N In re adoption of Zalkind T.,
and Another,

Matthew G. Yeager,
Petitioner-Appellant.

Paskoff & Tamber, LLP, New York (Adam Paskoff of counsel), for
appellant.

Order, Surrogate’s Court, Bronx County (Nelida Malave-
Gonzalez, S.), entered on or about September 18, 2014, which
denied petitioner’s petition for access to sealed adoption
records, unanimously affirmed, without costs.

Although all of the parties to the adoption are deceased and
notice of the petition was not sent to any known or unknown
descendants, the Surrogate’s Court properly denied the petition,
since petitioner failed to show “good cause” for unsealing the
adoption records (Domestic Relations Law § 114[2]; Matter of
Linda F.M., 52 NY2d 236, 240 [1981], appeal dismissed 454 US 806

[1981]).
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We have considered petitioner’s remaining contentions,
including his argument that Domestic Relations Law § 114 (2)
should not apply to his petition, and find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

CLERK
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1647N Bhupinder Heer,
Plaintiff,

-against-

North Moore Street Developers,
L.L.C., et al.,
Defendants,

Flomenhaft & Cannata,
Nonparty Appellant,

LFR Collections LLC,
Proposed Intervener-Respondent.

[And Third-Party Actions]

Law Offices of Charles M. Hymowitz, P.C., Brooklyn

Hymowitz of counsel), for appellant.

Index

26408/00
82779/01
84632/05
84919/05

(Charles M.

O’Hare Parnagian LLP, New York (Richard A. Lafont of counsel),

for respondent.

Order, Supreme Court, Bronx County (Howard H.

Sherman, J.),

entered July 1, 2014, which granted proposed intervenor LFR

Collections LLC’s motion to intervene as of right,

affirmed, with costs.

unanimously

Contrary to LFR’s contention, nonparty Flomenhaft & Cannata

(F&C) is aggrieved by the order on appeal, since it opposed LFR’s

successful motion to intervene (Saccheri v Cathedral Props.

Corp., 123 AD3d 899 [2d Dept 2014]). Moreover,

57

the order on



appeal is not superseded by a “judgment”; nor could F&C have
appealed from the decision (which directed the parties to settle
order) confirming the referee’s report, since no appeal lies from
either a decision (Gunn v Palmieri, 86 NY2d 830 [1995]) or “an
appealed paper directing the settlement of an order” (Rodriquez v
Chapman-Perry, 63 AD3d 645 [lst Dept 2009]).

Notwithstanding, LFR established its entitlement to
intervene as of right by demonstrating that its interests would
otherwise be inadequately represented and that it would be bound
by the judgment (CPLR 1012[a][2]). F&C, plaintiff’s former law
firm, and its sole principal, Michael Flomenhaft, assigned their
beneficial economic interests in the fee proceeds of all of F&C’'s
cases, including plaintiff’s, to a hedge fund, in full
satisfaction of a debt of more than $13 million that was due and
owing by F&C. The hedge fund subsequently assigned its interests
in the fee proceeds to LFR; thus, LFR has a direct financial
interest in the outcome of the fee allocation proceeding (see
e.g. Yuppie Puppy Pet Prods., Inc. v Street Smart Realty, LLC, 77
AD3d 197, 201 [1st Dept 2010]). That LFR’s interests would not
be adequately represented is shown by the record in this case, in
which F&C’s new counsel is seeking a smaller percentage of the

fee for F&C than was sought by previous counsel, and Flomenhaft’s
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actions in two similar attorneys’ fee dispute cases, in which
Flomenhaft, the sole owner of the firm, sought to minimize the
percentage of the fee allocated to F&C.

Contrary to F&C’s contention, Judiciary Law § 474 does not

bar LFR’s intervention. LFR seeks not to assert its own claim to
a portion of legal fees but, as assignee of F&C’s portion of
legal fees, simply to obtain the maximum apportionment to F&C.
We note that, while fee-sharing agreements between a non-attorney
and attorneys are illegal and therefore unenforceable (see
Judiciary Law § 491; Bonilla v Rotter, 36 AD3d 534 [lst Dept
2007]1), litigation loans obtained by law firms and secured by
their accounts receivable are permitted (see e.g. Hamilton
Capital VII, LLC v Khorrami, LLP, 48 Misc 3d 1223[A], 2015 NY
Slip Op 51199[U] [Sup Ct, NY County 2015], citing Lawsuit
Funding, LLC v Lessoff, 2013 NY Slip Op 33066[U] [Sup Ct, NY
County 20137]).

LFR’s failure to include a proposed pleading in its motion

papers does not warrant denial of the motion since the affidavit
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submitted sets forth its position on the fee allocation, and F&C
is not prejudiced by the omission of the pleading.

We have considered F&C’s remaining contentions and find them
unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

-
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15597N Keith Stock, Index 651250/13
Plaintiff-Respondent,

-against-

Schnader Harrison Segal &
Lewis LLP, et al.,
Defendants-Appellants.
Association of Corporate Counsel,
Willkie Farr & Gallagher LLP,
David Polk & Wardwell LLP, Morrison
& Foerster LLP, Pillsbury Winthrop
Shaw Pittman LLP, Weil, Gotshal &
Manges LLP, et al.,
Amici Curiae.

Patterson Belknap Webb & Tyler LLP, New York (Frederick B. Warder
ITTI of counsel), for appellants.

The Roth Law Firm, PLLC, New York (Jordan M. Kam of counsel), for
respondent.

Stone Bonner & Rocco LLP, New York (Ralph M. Stone of counsel),
for Association of Corporate Counsel, amicus curiae.

Willkie Farr & Gallagher LLP, New York (Francis J. Menton, Jr. of
counsel), for Willkie Farr & Gallagher LLP, David Polk & Wardwell
LLP, Morrison & Foerster LLP, Pillsbury Winthrop Shaw Pittman
LLP, Weil, Gotshal & Manges LLP, et al., amici curiae.

Order, Supreme Court, New York County (Melvin L. Schweitzer,
J.), entered December 8, 2014, reversed, on the law, with costs,
and the motion denied.

Opinion by Friedman, J. All concur.

Order filed.
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15597N
Index 651250/13

Keith Stock,
Plaintiff-Respondent,

-against-

Schnader Harrison Segal &
Lewis LLP, et al.,

Defendants—-Appellants.
Association of Corporate Counsel,
Willkie Farr & Gallagher LLP,
David Polk & Wardwell LLP, Morrison
& Foerster LLP, Pillsbury Winthrop
Shaw Pittman LLP, Weil, Gotshal &
Manges LLP, et al.,

Amici Curiae.

X

Defendants appeal from an order of Supreme Court, New York County
(Melvin L. Schweitzer, J.), entered December
8, 2014, which granted plaintiff’s motion to
compel defendants to produce certain
documents that had been withheld on the basis
of attorney-client privilege.

Patterson Belknap Webb & Tyler LLP, New York
(Frederick B. Warder III and Jesse A.
Townsend of counsel), for appellants.



The Roth Law Firm, PLLC, New York (Jordan M.
Kam of counsel), for respondent.

Stone Bonner & Rocco LLP, New York (Ralph M.
Stone of counsel), Amar D. Sarwal,
Washington, DC, of the bar of the District of
Columbia, admitted pro hac vice, and Wendy E.
Ackerman, Washington, DC, of the bar of the
District of Columbia, admitted pro hac wvice,
of counsel, for Association of Corporate
Counsel, amicus curiae.

Willkie Farr & Gallagher LLP, New York
(Francis J. Menton, Jr. of counsel), David
Polk & Wardwell LLP, New York (Paul
Spagnoletti of counsel), Morrison & Foerster
LLP, New York (James M. Bergin of counsel),
Pillsbury Winthrop Shaw Pittman LLP, New York
(David G. Keyko of counsel) and Weil, Gotshal
& Manges LLP, New York (Irwin H. Warren of
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FRIEDMAN, J.

The primary issue on this appeal is whether attorneys who
have sought the advice of their law firm’s in-house general
counsel on their ethical obligations in representing a firm
client may successfully invoke attorney-client privilege to
resist the client’s demand for the disclosure of communications
seeking or giving such advice. We hold that such communications
are not subject to disclosure to the client under the fiduciary
exception to the attorney-client privilege (recognized in Hoopes
v Carota, 142 AD2d 906 [3d Dept 1988], affd 74 NY2d 716 [1989])
because, for purposes of the in-firm consultation on the ethical
issue, the attorneys seeking the general counsel’s advice, as
well as the firm itself, were the general counsel’s “‘real

r rm

clients (United States v Jicarilla Apache Nation, 564 US 162,
172 [2011] [Apache Nation], quoting Riggs Natl. Bank of
Washington, D.C. v Zimmer, 355 A2d 709, 711-712 [Del Ch 1976]).
Further, we decline to adopt the “current client exception,”
under which a number of courts of other jurisdictions (see e.gq.
Bank Brussels Lambert v Credit Lyonnais [Suisse] S.A., 220 F Supp
2d 283 [SD NY 2002]) have held a former client entitled to
disclosure by a law firm of any in-firm communications relating

to the client that took place while the firm was representing

that client. Because we also find unavailing the former client’s
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remaining arguments for compelling the law firm and one of its
attorneys to disclose the in-firm attorney-client communications
in gquestion, we reverse the order appealed from and deny the
motion to compel.

In 2008, the defendant law firm, Schnader Harrison Segal &
Lewis LLP (SHS&L), through the managing partner of its New York
City office, defendant M. Christine Carty, Esg., represented
plaintiff Keith Stock in the negotiation of his separation
agreement from his former employer, MasterCard International.
Unbeknownst to plaintiff during the negotiation of the separation
agreement, his termination by MasterCard triggered the
acceleration of the ending dates of the exercise periods of
certain stock options granted to him under MasterCard’s Long-Term
Incentive Plan (LTIP). Specifically, the termination of
plaintiff’s employment caused the exercise periods of his vested
stock options under the LTIP to shrink from 10 years to between
90 and 120 days. Although SHS&L negotiated a delay of the date
of plaintiff’s termination for the purpose of allowing additional
stock options to vest, the firm did not negotiate an extension of
the truncated exercise periods of the vested options.

In January 2009, plaintiff learned from Morgan Stanley Smith
Barney (MSSB), the administrator of the MasterCard LTIP, that all

of his vested stock options, which allegedly had been worth more



than $5 million in aggregate, had already expired under the terms
of the LTIP as a result of the termination of his employment.
Plaintiff thereupon consulted with SHS&L concerning possible
remedies for this loss. Plaintiff, represented by SHS&L,
subsequently commenced a lawsuit in federal court against
MasterCard and an arbitration proceeding before the Financial
Industry Regulatory Authority (FINRA) against MSSB. The SHS&L
attorneys who represented plaintiff in these litigations were
Theodore Hecht, Esqg., and Cynthia Murray, Esqg.’

On January 8, 2011, 11 days before the hearing of
plaintiff’s arbitral proceeding against MSSB was scheduled to
begin, MSSB’s counsel gave notice that it intended to call Carty
to testify as a fact witness at the arbitration.? This

development prompted Carty, Hecht and Murray to seek legal advice

'Tt appears that Carty, the SHS&L partner who had advised
plaintiff on the negotiation of his separation agreement with
MasterCard, did not represent or advise him in connection with
the arbitration against MSSB or the federal court action against
MasterCard. As described below, however, Carty involuntarily
became involved in the arbitration in a different capacity.

’In the same email stating their intention to call Carty as
a witness, MSSB’s counsel alerted SHS&L that MSSB would be taking
the position in the arbitration “that your firm’s failures
respecting the contract negotiations, specifically here re: the
option exercise window (particularly as pains were taken to
extend the window to vest more options) are central to your
client’s woes.”



from SHS&L’s in-house general counsel, Wilbur Kipnes, Esqg.’ The
subject on which Carty, Hecht and Murray sought Kipnes’s advice
was their and the firm’s ethical obligations, in light of MSSB’s
demand for Carty’s testimony, under the lawyer-as-witness rule

(see Rules of Professional Conduct [22 NYCRR 1200.0] [RPC] rule

3.7).% Kipnes never worked on any matter for plaintiff, and

At their depositions in this action, Carty and Hecht
testified about the general subject matter of their consultation
with Kipnes. Plaintiff agreed on the record not to treat this
testimony as a waiver of attorney-client privilege.

‘RPC rule 3.7 (“Lawyer as witness”) provides in pertinent
part:

“(a) A lawyer shall not act as advocate before a
tribunal in a matter in which the lawyer is likely to
be a witness on a significant issue of fact unless [one
or more of five exceptions, none of which is relevant
here, applies].

“(b) A lawyer may not act as advocate before a
tribunal in a matter if:

“ (1) another lawyer in the lawyer’s firm is likely
to be called as a witness on a significant issue other
than on behalf of the client, and it is apparent that
the testimony may be prejudicial to the client; or

“(2) the lawyer is precluded from doing so by Rule
1.7 or Rule 1.9.”7

RPC rule 1.7 prohibits a lawyer’s undertaking the
representation of a client whose interests conflict with those of
another current client or with the lawyer’s own interests, absent
each affected client’s informed consent given in writing. RPC
rule 1.9 prohibits a representation that might prejudice the
interests of a former client, absent the former client’s informed
consent given in writing.



plaintiff was not billed for any of the time he devoted to the
consultations with Carty and Hecht.

The FINRA arbitral hearing opened on January 19, 2011.
Carty, who had been prepared by Murray for her appearance,
testified on April 4, 2011. On April 5, 2011, the parties
delivered their closing arguments to the arbitrators. Later that
month, the arbitral tribunal issued an award denying all of
plaintiff’s claims against MSSB. Around the same time, most of
plaintiff’s claims in the federal court action against MasterCard
were dismissed, and the case subsequently settled.

In April 2013, plaintiff commenced this action against SHS&L
and Carty in Supreme Court, New York County. Plaintiff alleges
that SHS&L and Carty committed malpractice when they counseled
him in connection with the termination of his employment by
MasterCard in that they failed to advise him that his termination
would accelerate the expiration of his vested stock options under
the LTIP. Plaintiff also asserts claims against SHS&L and Carty
for breach of fiduciary duty and violation of Judiciary Law § 487
by allegedly “attempt[ing] to cover up” the alleged malpractice
and “[bly trying to blame MasterCard and MSSB for their own
mistakes.” The merits of plaintiffs’ claims against SHS&L and
Carty are not at issue on this appeal.

In response to plaintiff’s disclosure demands in this



action, SHS&L and Carty served a privilege log that listed about
two dozen emails that had been exchanged among Kipnes, Carty,
Hecht and Murray between January 10 and January 18, 2011 (the
January 2011 emails) in connection with the consultation with
Kipnes prompted by MSSB’s statement of its intention to call
Carty as a witness at the arbitration. Plaintiff made an
application to the court for an order compelling SHS&L and Carty
to produce the January 2011 emails. By order entered December 8,
2014, the court granted the application and directed SHS&L and
Carty to produce the documents on the privilege log. In so
doing, the court appears to have relied on the fiduciary
exception to attorney-client privilege recognized in Hoopes Vv
Carota (142 AD2d 906 [3d Dept 19881, affd 74 NYz2d 716 [1989],
supra). The court also relied on its view that the record showed
that Carty, one of the parties to the January 2011 emails, had
not expected the communications with Kipnes to be held
confidential as against plaintiff, who was then SHS&L’s client.
Finally, the court found that SHS&L had waived any privilege that
would otherwise have attached to the documents by placing their
contents at issue and by selectively disclosing communications
among its attorneys. This appeal ensued.

The attorney-client privilege, “the oldest of the privileges

for confidential communications known to the common law” (Upjohn



Co. v United States, 449 US 383, 389 [1981]), exists for the
purpose of “encourag[ing] full and frank communication between
attorneys and their clients[,] . . . thereby promot[ing] broader
public interests in the observance of law and administration of
justice” (id.). New York has codified the attorney-client
privilege at CPLR 4503, which provides in pertinent part:

“(a) 1. Confidential communication privileged.

Unless the client waives the privilege, an attorney or

his or her employee, or any person who obtains without

the knowledge of the client evidence of a confidential

communication made between the attorney or his or her

employee and the client in the course of professional
employment, shall not disclose, or be allowed to

disclose such communication, nor shall the client be

compelled to disclose such communication, in any

action, disciplinary trial or hearing[.]”

Nothing in CPLR 4503 suggests that consultations between a
law firm, as client, and its in-house counsel, as attorney, are
not covered by the privilege. 1In the corporate context, the
Court of Appeals has recognized that the attorney-client
privilege applies to communications between a corporation’s
employees and the corporation’s in-house counsel for the purpose
of providing legal advice to the corporation (see Rossi v Blue
Cross & Blue Shield of Greater N.Y., 73 NY2d 588, 591-592
[1989]) . It has been recognized that lawyers associated in a

firm have the same right to confide in their firm’s in-house

counsel (see United States v Rowe, 96 F3d 1294, 1296 [9th Cir



1996] [conversations between law firm’s senior partner and junior
attorneys who acted as the firm’s in-house counsel were
privileged]; accord Hertzog, Calamari & Gleason v Prudential Ins.
Co. of Am., 850 F Supp 255 [SD NY 19947]). In an action for legal
malpractice, this principle has been applied to protect from
disclosure records of consultations between the defendant law
firm’s attorneys and its in-house counsel concerning the firm’s
work for the plaintiff, where the consultations apparently
occurred after the firm’s representation of the plaintiff had
ended (see Lama Holding Co. v Shearman & Sterling, 1991 WL
115052, 1991 US Dist LEXIS 7987 [SD NY, June 17, 1991, No. 89
Civ. 3639 (KTD)]).

Plaintiff does not take issue with the right of SHS&L and
Carty to invoke attorney-client privilege with respect to the
January 2011 emails as against the rest of the world. Plaintiff
contends, however, that these documents cannot be withheld from
him, on the ground that the communications in question took place
while the firm was still representing him and related to that
representation. Plaintiff’s primary reliance in seeking to
obtain the January 2011 emails is on a doctrine known as the
fiduciary exception to the attorney-client privilege.

Disagreeing with plaintiff and Supreme Court, we find that the

fiduciary exception does not apply to the January 2011 emails.
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The fiduciary exception to the attorney-client privilege has
been described by the United States Supreme Court as follows:

“English courts first developed the fiduciary
exception as a principle of trust law in the 19th
century. The rule was that when a trustee obtained
legal advice to guide the administration of the trust,
and not for the trustee’s own defense in litigation,
the beneficiaries were entitled to the production of
documents related to that advice. The courts reasoned
that the normal attorney-client privilege did not apply
in this situation because the legal advice was sought
for the beneficiaries’ benefit and was obtained at the
beneficiaries’ expense by using trust funds to pay the
attorney’s fees.

“The fiduciary exception quickly became an
established feature of English common law, but it did
not appear in this country until the following century.
American courts seem first to have expressed
skepticism. By the 1970's, however, American courts
began to adopt the English common-law rule” (Apache
Nation, 564 US at 170-171 [citations omitted]).®

A)Y

Apache Nation identifies as [tl]he leading American case on

the fiduciary exception” (564 US at 171) the Delaware Chancery

°See also Restatement (Third) of the Law Governing Lawyers §
84, Comment b (the fiduciary exception prevents a trustee from
invoking attorney-client privilege to withhold from trust
beneficiaries “evidence of the trustee’s communications with a
lawyer retained to advise the trustee in carrying out the
trustee’s fiduciary duties”); Restatement (Third) of Trusts § 82,
Comment f (“legal consultations and advice obtained in the
trustee’s fiduciary capacity concerning decisions or actions to
be taken in the course of administering the trust . . . are
subject to the general principle entitling a beneficiary to
information that is reasonably necessary to the prevention or
redress of a breach of trust”); id., Reporter’s Note, Comment f£;
17 Alan Newman, Bogert on Trusts and Trustees § 962 at 66-73 (3d
ed 2010); 3 Scott & Ascher on Trusts § 17.5 at 1202-1205 (5th ed
2007) .
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Court’s decision in Riggs (355 A2d 709 [Del Ch 1976], supra), in
which a trustee was compelled to produce to the trust’s
beneficiaries an attorney’s legal memorandum (the Workman
memorandum) that had been prepared for the trustee, at the
trust’s expense, in anticipation of potential tax litigation on
behalf of the trust (355 A2d at 710). In rejecting the trustee’s
claim of attorney-client privilege with respect to the Workman
memorandum, the Delaware court looked to “the purpose for which
it was prepared, and the party or parties for whose benefit it
was procured” (355 A2d at 711), and found

“that the Workman memorandum was prepared ultimately
for the benefit of the trust and not for the purpose of
the trustees’ defense in any litigation against
themselves. . . . [Tlhe ultimate or real clients were
the beneficiaries of the trust, and the trustee, Mr.
Porter, in his capacity as a fiduciary, was, or at
least should have been, acting only on behalf of the
beneficiaries in administering the trust. At that
stage, there were no proceedings requiring the trustees
to seek legal advice personally. As of that time there
are in the record no allegations of litigation, or even
threats of it, against the trustees. Moreover, there
is nothing before the Court to suggest that the purpose
of the Workman memorandum was defensive on the
trustees’ part. Clearly then, the rights of the
beneficiaries would have been the foremost
consideration in Mr. Porter’s consultations and
communications with his legal advisors. Moreover, the
payment to the law firm out of the trust assets is a
significant factor, not only in weighing ultimately
whether the beneficiaries ought to have access to the
document, but also it is in itself a strong indication
of precisely who the real clients were” (355 A2d at

12



711-712) .°
In concluding that the fiduciary exception applied to the
memorandum, the Riggs court observed:

“As a representative for the beneficiaries of the trust
which he is administering, the trustee is not the real
client [of the attorney who prepared the memorandum] in
the sense that he is personally being served. And, the
beneficiaries are not simply incidental beneficiaries
who chance to gain from the professional services
rendered. The very intention of the communication is
to aid the beneficiaries. . . . The fiduciary
obligations owed by the attorney at the time he
prepared the memorandum were to the beneficiaries as
well as to the trustees. 1In effect, the beneficiaries
were the clients of Mr. Workman as much as the trustees
were, and perhaps more so” (355 A2d at 713-714).

Thus, under the Riggs analysis, whether the fiduciary exception
applies depends on whether the “real client” of the attorney from
whom the fiduciary sought advice was the beneficiary of the
fiduciary relationship or, alternatively, the fiduciary in his or
her individual capacity.

In New York, the fiduciary exception was recognized and
applied in Hoopes (142 AD2d 906 [3d Dept 1988], arffd 74 NY2d 716

[1989], supra), in which a trustee was compelled to disclose the

°®In the latter regard, the court noted: “The distinction has
often been drawn between legal advice procured at the trustee’s
own expense and for his own protection and the situation where
the trust itself is assessed for obtaining opinions of counsel
where interests of the beneficiaries are presently at stake” (355
A2d at 712, citing Restatement [Second] of Trusts § 173, Comment
b) .
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content of his communications with the trust’s attorneys
concerning certain transactions and proposals involving the trust
and the corporation of which it was majority shareholder.
Although the Hoopes decisions (from the Appellate Division and
the Court of Appeals) do not use the term “real client,” each of
them cites Riggs, and the Third Department, in holding the
fiduciary exception applicable, observed, among other things,
that the trustee had not shown
“any factors which would militate in favor of applying
the privilege to the information sought. For example,
defendant [the trustee] might have shown that he
solicited advice from counsel solely in an individual
capacity and at his own expense, as a defensive measure
regarding potential litigation over his disputes with
the trust beneficiaries” (142 AD2d at 910-911, citing,
inter alia, Riggs, 355 A2d at 711).
Because no such showing had been made, and the record in fact
“suggest[ed] that counsel acted on behalf of defendant both in
his role as trustee and as the chief executive officer of the
corporation” (142 AD2d at 911), the claim of attorney-client
privilege was rejected. 1In substance, the assertion of the
privilege was overruled in Hoopes based on a finding that the
trust’s beneficiaries, not the trustee individually, were the
“real clients” of the attorney who had advised the trustee.

Because the applicability of the fiduciary exception depends

on whether the “real client” of the attorney rendering counsel
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was the fiduciary in his or her individual capacity or, on the
other hand, the beneficiaries to whom the fiduciary duty was
owed, the fiduciary exception does not apply to the attorney-
client communications of a fiduciary who seeks legal advice to
protect his or her own individual interests, rather than to guide
the fiduciary in the performance of his or her duties to the
beneficiary. This principle is illustrated by this Court’s
decision in Beck v Manufacturers Hanover Trust Co. (218 AD2d 1
[I1st Dept 1995]), in which we wrote:

“[T]o the extent that plaintiffs seek access to
communications and documents concededly falling within
the protective ambit of the attorney-client privilege,
their disclosure request is without merit. While
plaintiffs as trust beneficiaries seek access to the
materials under the exception to the privilege
articulated in Hoopes v Carota (142 AD2d 906, affd 74
NY2d 716), that exception is not applicable here. As
the record shows, plaintiffs have been in an adversary
relation with the Trustee since the late 1970's and the
disclosure plaintiffs apparently seek concerns
communications not generally relevant to the
administration of the trust, but specifically relevant
to the handling of the very issues the plaintiffs had
been threatening to litigate. It is precisely where,
as here, the trustee consults counsel in order to
defend itself against the conflicting claims of
beneficiaries that the exception delineated in Hoopes
is inapplicable” (218 AD2d at 17-18, citing Hoopes, 142
AD2d at 910-911).°

'See also Restatement (Third) of the Law Governing Lawyers §
84, Comment b (the fiduciary exception “does not apply to
communications between the trustee and a lawyer specifically
retained by the trustee to represent, not the trust or the
trustee with respect to executing trust duties, but the trustee

15



The parties advise us that no prior reported decision of any
New York state court has considered the application of the
fiduciary exception in a case where the fiduciaries invoking the
attorney-client privilege are lawyers who, during their
representation of a client, sought legal advice (whether from
their firm’s in-house counsel or outside counsel) concerning
issues of professional ethics or potential malpractice
liabilities arising from the firm’s representation of that
client. In recent years, however, the courts of a number of
other states — including the highest courts of Georgia (St.
Simons Waterfront, LLC v Hunter, Maclean, Exley & Dunn, P.C., 293

Ga 419, 427-429, 746 SE2d 98, 107-108 [2013]) and Massachusetts

in the trustee’s personal capacity”); Restatement (Third) of
Trusts § 82, Comment £ (“A trustee is privileged to refrain from
disclosing to beneficiaries or co-trustees opinions obtained
from, and other communications with, counsel retained for the
trustee’s personal protection in the course, or in anticipation,
of litigation [e.g., for surcharge or removal]”); 3 Scott &
Ascher on Trusts § 17.5 at 1202-1203 (“But when there is a
conflict of interest between the trustee and the beneficiaries
and the trustee procures an opinion of counsel for the trustee’s
own protection, the beneficiaries are generally not entitled to
inspect it”); NY St Bar Assn Comm on Prof Ethics Op 789 [Oct. 26,
2005], Topic: Consultation with a Law Firm’s In-House Counsel on
Matters of Professional Ethics Involving One or More Clients of
the Law Firm, 2005 WL 3046319 (NYSBA Opinion 789) 9 4 n 1 (noting
that, under the fiduciary exception analysis of Hoopes and Beck,
“when a fiduciary seeks legal advice concerning the fiduciary’s
own potentially conflicting obligations, including with respect
to potentially different interests of beneficiaries, the
fiduciary may assert privileges against the beneficiaries”).
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(RFF Family Partnership, LP v Burns & Levinson, LLP (465 Mass
702, 713-716, 991 NE2d 1066, 1074-1076 [2013]) — have held that
the fiduciary exception to the attorney-client privilege,
assuming that the jurisdiction recognizes it, does not apply to
communications between lawyers and their firm’s in-house counsel
addressing such concerns arising from the ongoing representation
of a firm client (see also Garvy v Seyfarth Shaw LLP, 359 I11 Dec
202, 215, 966 NE2d 523, 536 [I1ll App Ct 2012] [declining to adopt
the fiduciary exception but noting that it would not apply in the
case at bar if Illinois recognized it]). These courts have
concluded that, when lawyers seek the advice of their firm’s in-
house counsel concerning possible conflicts, ethical obligations
and potential liabilities arising from the representation of a
current firm client, the in-house counsel’s “real clients” are
the lawyers and the firm itself — not the firm client from whose
representation the issues arise — and, therefore, evidence of
communications seeking or rendering such advice may be withheld
from the firm client as privileged.

The American Bar Association (ABA), in a resolution adopted
by its House of Delegates in 2013, has taken a position on the
operation of the fiduciary exception in the law firm context
consistent with the holdings of the Georgia Supreme Court and the

Massachusetts Supreme Judicial Court, endorsing the view that
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“the ‘fiduciary exception’ to the attorney-client

privilege . . . , 1f recognized by the jurisdiction,

does not apply to confidential communications between

law firm personnel, acting on behalf of the law firm in

its individual capacity, and the firm’s in-house or

outside counsel, even if those communications regard

the law firm’s own duties, obligations, and potential

liabilities to a current client” (ABA, House of

Delegates Resolution 103 [ABA Resolution 103] [2013]).°

The relevant facts of this case — which are not in material
dispute — establish that the fiduciary exception does not apply
to the January 2011 emails because SHS&L and its attorneys were
the “real clients” for purposes of these attorneys’ consultation
with Kipnes, the firm’s in-house general counsel, whose time
spent on the consultation was not billed to plaintiff and who
never worked on any matter for plaintiff. The three SHS&L
attorneys who sought Kipnes’s legal advice — Carty, whom

plaintiff’s adversary in the FINRA arbitration intended to call

to testify about her past representation of plaintiff in the

‘Without specifically referencing the fiduciary exception,
the Restatement has taken a similar position:

“A lawyer may refuse to disclose to the client
certain law-firm documents reasonably intended only for
internal review, such as a memorandum discussing .
whether a lawyer must withdraw because of the client’s
misconduct, or the firm’s possible malpractice
liability to the client. The need for lawyers to be
able to set down their thoughts privately in order to
assure effective and appropriate representation
warrants keeping such documents secret from the client
involved” (Restatement [Third] of the Law Governing
Lawyers § 46, Comment c).

18



negotiation of his separation agreement, and Hecht and Murray,
the litigators who were representing plaintiff in the arbitration
— had their own reasons, apart from any duty owed to plaintiff,
for seeking the legal guidance. MSSB’s announced intention to
call Carty to testify against plaintiff raised an obvious issue
under RPC rule 3.7, the lawyer-as-witness rule. The attorneys,
not plaintiff, would be subject to disqualification or
professional discipline for any violation of the RPC in their
handling of the arbitration. In addition, SHS&L itself had an
obligation “to ensure that all lawyers in the firm conform[ed]”
to the RPC (RPC rule 5.1[a]) and thus to have Carty, Hecht and
Murray receive appropriate legal counsel about their ethical
duties.

The interests of SHS&L and its attorneys in adhering to
their ethical obligations did not necessarily coincide with
plaintiff’s interest in successfully and efficiently prosecuting
the arbitration against MSSB. For example, an opinion by SHS&L’s
in-house counsel that the firm should withdraw from representing
plaintiff would have protected the professional interests of the
firm and its attorneys but would not have directly advanced
plaintiff’s claims in the arbitration or the federal court
action. 1Indeed, the firm’s withdrawal from the representation

likely would have significantly delayed the resolution of
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plaintiff’s claims and increased the expense of the arbitration.
Any benefit to plaintiff from his attorneys’ adherence to their
ethical obligations as a result of the consultation with the in-
house counsel would have been indirect and incidental (cf. Riggs,
355 A2d at 713 [ordering disclosure of the trustee’s attorney-
client communications to the trust beneficiaries, who were “not
simply incidental beneficiaries who chance to gain from the
professional services rendered”]).’ Thus, because the purpose of
the consultation with Kipnes — for whose time, to reiterate,
plaintiff was not billed — was to ensure that the attorneys and
the firm understood and adhered to their ethical obligations as
legal professionals, the attorneys and the firm, not plaintiff,
were the “real clients” in this consultation.

We also reject plaintiff’s argument that the January 2011
emails are necessarily subject to the fiduciary exception because
his relationship with SHS&L had not yet reached the stage of
actual hostility as of the time of those communications. The

considerations that support sustaining SHS&L’s invocation of

‘Because plaintiff might well incidentally benefit from his
attorneys’ consultation with their firm’s in-house counsel on an
ethical issue, the denial in defendants’ answer of plaintiff’s
allegation that the consultations with Kipnes “were adverse to,
or to the detriment of, or otherwise ‘not for the benefit of
Plaintiff’” is consistent with defendants’ position that the firm
and its attorneys were the “real clients” in that consultation.
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attorney-client privilege as to these communications are not
diminished by the fact that, when the communications took place,
neither plaintiff nor SHS&L was threatening to sue the other.
The protection afforded by the attorney-client privilege
encourages lawyers to seek advice concerning their ethical
responsibilities and potential liabilities in a timely manner so
as to minimize any damage to the client from any conflict or
error. Much of this benefit — to both lawyers and clients —
would be lost if the attorney-client privilege could be invoked
by a lawyer who sought legal advice to protect his or her own
interests only for consultations that took place after the lawyer
or the client had openly taken a position adverse to the other.

In rejecting plaintiff’s proposed distinction between cases
in which relations between lawyer and client have become openly
adverse and cases in which they have not, we find illuminating
the following discussion by the Massachusetts Supreme Judicial
Court:

A\Y

[Aln attorney’s or a law firm’s duty of loyalty to a
client is not always painted in bright lines. It may
not always be clear when the interests of the client
and the law firm have become so adverse that withdrawal
is required in the absence of client waiver, and even
when it is clear that withdrawal is necessary, a law
firm may need to consider how to minimize the potential
adverse consequences of withdrawal to the client, such
as where a law firm’s withdrawal may imperil a business
deal that is near a closing or where a law firm
represents the client . . . in multiple legal matters.
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The in-house counsel whom the law firm has
designated to help its attorneys comply with all
applicable ethical rules is the logical counsel to turn
to for advice as to how the firm may best comply with
rule 1.7, especially where time is of the essence.

Soliciting . . . advice [concerning a conflict],
whether from an in-house counsel at the law firm or
from an attorney at another law firm, is not in and of
itself adverse to the client, and doing so may
ultimately benefit the client. . . . Ultimately, it is
usually in the interests both of the attorney seeking
advice and of the client that the ethical issues be
examined by a competent advisor who has been fully
informed of all relevant facts, with none withheld out
of fear that the consultation may not remain private”
(RFF Family Partnership, 465 Mass at 711, 991 NE2d at
1073 [internal quotation marks and brackets
omitted]) .*°

In sum, we find that the fiduciary exception simply has no
application to the January 2011 emails. Those communications

were part of a consultation between three SHS&L attorneys and the

9See also TattleTale Alarm Sys., Inc. v Calfee, Halter &
Griswold, LLP, No. 2:10-CV-226, 2011 WL 382627, *5, 2011 US Dist
LEXIS 10412, *14-15 (SD Ohio, Feb. 3, 2011): “[I]ndividual
lawyers who come to the realization that they have made some
error in pursuing the client’s legal matters should be encouraged
to seek advice promptly about how to correct the error, and to
make full disclosure to the attorney from whom that advice is
sought about what was done or not done, so that the advice may
stand some chance of allowing the mistake to be rectified before
the client is irreparably damaged. If such lawyers believe that
these communications will eventually be revealed to the client in
the context of a legal malpractice case, they will be much less
likely to seek prompt advice from members of the same firm.
[Tlhere are societal values to be served by allowing members of a
law firm to converse openly and freely about potential mis-steps
in their representation of a client without worrying about
whether the client will eventually be able to use those
communications to the lawyer’s disadvantage.”
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firm’s in-house counsel to obtain advice about the ethical
obligations of the firm and the attorneys, in representing
plaintiff in his arbitration against MSSB, in light of the demand
by plaintiff’s adversary for the testimony of Carty, a member of
the firm. The in-house counsel had never worked on any matter
for plaintiff, and plaintiff was not charged for the time the in-
house counsel devoted to the consultation. While plaintiff, as
the firm’s client, might well have benefited incidentally from
this consultation, SHS&L and the attorneys concerned, not
plaintiff, were the in-house counsel’s “real client” in rendering
his advice.

Further, even if (as plaintiff speculates) the consultation
extended beyond the ethical implications of the demand for
Carty’s testimony to the question of whether plaintiff had a
colorable malpractice claim against the firm based on the earlier
transactional representation, this would not change our
conclusion that the January 2011 emails do not fall within the
fiduciary exception.'* 1Indeed, this conclusion would be only
reinforced by an assumption that the consultation with SHS&L’s

in-house counsel extended to consideration of the firm’s

"We note that SHS&L represents that the consultation
concerned only the ethical issue under the lawyer-as-witness rule
presented by the demand for Carty’s testimony.
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potential malpractice liability. Needless to say, plaintiff
could not have been the “real client” for purposes of internal
discussions at SHS&L concerning the firm’s potential liability to
him (see St. Simons Waterfront, 293 Ga at 428, 746 SE2d at 108
[holding that the fiduciary exception did not apply to a
consultation between attorneys and their firm’s in-house counsel
because “[a]lttorneys within a firm seeking advice to defend
against threatened litigation by a current client clearly do not
share a mutuality of interest with that client”]).

Because we conclude that the fiduciary exception does not
apply to the January 2011 emails, we need not consider whether
plaintiff has made a showing of good cause for requiring
disclosure of those documents. Where a party seeks to require
disclosure of attorney-client communications pursuant to the
fiduciary exception, the question of good cause for disclosure
arises only after it has been determined that the party seeking
the disclosure was the “real client” entitled to invoke the
exception (see Hoopes v Carota, 142 AD2d at 910 [directing
disclosure pursuant to the fiduciary exception where ™ (t)he
information sought is highly relevant to and may be the only
evidence available on whether defendant’s actions respecting the
relevant transactions and proposals were in furtherance of the

interests of the beneficiaries of the trust or primarily for his
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own interests”]; see also Beck, 218 AD2d at 17-18 [denying motion
for discovery of attorney-client communications pursuant to the
fiduciary exception, on the ground that the exception was not

applicable, without reaching the question of good cause]) .'?

?2Since this appeal was submitted, this Court has decided
NAMA Holdings, LLC v Greenberg Traurig LLP (133 AD3d 46 [lst Dept
2015]), which deals with the fiduciary exception in the context
of a dispute between the managers of a limited liability company
(Alliance), in the role of the fiduciary, and a major investor in
Alliance, in the role of the beneficiary of the fiduciary duty.
The investor brought an action asserting direct and derivative
claims against Alliance’s managers and the law firm that
represented both Alliance and the managers. In response to the
investor’s discovery demands, the law firm invoked attorney-
client privilege to withhold from production more than 3,000
documents generated over several years. In the order appealed
from, Supreme Court had directed the law firm to produce all of
the documents on the ground that the parties did not have an
adversarial relationship during the period in which the documents
were generated. This Court reversed, holding that “‘adversity’
is not a threshold issue in determining whether the fiduciary
exception is applicable in a given case, but one of several
factors to consider in making that determination, and that
adversity cannot be determined without a review of the
purportedly privileged communications” (133 AD3d at 48). NAMA
plainly presented a far more complex privilege issue than does
this appeal, which concerns only two dozen emails generated over
a period of nine days as a result of a consultation triggered by
a specific event (the demand for Carty’s testimony) with a lawyer
(Kipnes) who had never represented plaintiff. By contrast, in
NAMA, the defendant law firm had represented both Alliance and
the managers over a period of several years, and the privilege
was being asserted as to thousands of documents generated over
this period. As this Court recognized, even if the relationship
between the managers and the investor was adversarial at the time
that a given document had been generated, that document would
still be subject to the fiduciary exception if it reflected a
consultation concerning the management of Alliance, as opposed to
the personal interests of the managers vis-a-vis the investor
(see 133 AD3d at 58-59). In essence, we ordered an 1in camera
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Plaintiff argues that, even if the fiduciary exception is
found not to apply, he is entitled to disclosure of the January
2011 emails under a doctrine known as the “current client

7

exception,” which some courts have recognized (see e.g. Bank
Brussels Lambert v Credit Lyonnais [Suisse] S.A., 220 F Supp 2d
283 [SD NY 2002], supra; Koen Book Distributors v Powell,
Trachtman, Logan, Carrle, Bowman & Lombardo, P.C., 212 FRD 283
[ED Pa 2002]; In re Sunrise Sec. Litig., 130 FRD 560 [ED Pa
1989]; In re SonicBlue Inc., 2008 WL 170562, 2008 Bankr LEXIS 181
[Bankr ND Cal Jan. 18, 2008]). Applicable specifically to
attorneys (as opposed to fiduciaries in general), the current
client exception holds that a law firm cannot invoke attorney-
client privilege to withhold from a client evidence of any

internal communications within the firm relating to the client’s

representation, including consultations with the firm’s in-house

review of the documents at issue in NAMA to determine whether the
“real client” for which each document was generated was Alliance
or, on the other hand, the managers in their individual
capacities (see 133 AD3d at 53 [recognizing that the purpose of
the fiduciary exception is to prevent a fiduciary from hiding
legal advice obtained in a fiduciary capacity from the
beneficiaries of the fiduciary duty where those beneficiaries
were the attorney’s “‘real clients’” in the consultation]). 1In
this case, for the reasons we have discussed, SHS&L and its
lawyers, not plaintiff, were plainly the “real clients” in the
consultation with Kipnes that generated the handful of emails at
issue, and the fiduciary exception therefore does not apply.
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counsel, that occurred while the representation was ongoing.
Unlike the fiduciary exception, the current client exception
apparently bars invocation of the attorney-client privilege
regardless of the identity of the “real client” to whom the legal
advice in question was rendered.

The rationale behind the current client exception appears to
be that the law firm’s in-house counsel’s advice to the other
firm attorneys, on a matter as to which the firm’s interests and
those of a current outside client are not congruent, involves the
firm in an impermissible simultaneous representation of
conflicting interests, namely, those of the outside client and
those of the firm, as the in-house counsel’s client. The
impermissible conflict, in this view, emerges from the imputation
to the in-house counsel, pursuant to RPC rule 1.10(a), of the
firm’s representation of that client, at the same time that the
in-house counsel is actually representing the firm’s interests
against the client in the in-house consultation. RPC rule
1.10(a) provides in pertinent part: “While lawyers are associated
in a firm, none of them shall knowingly represent a client when
any one of them practicing alone would be prohibited from doing
so by Rule 1.7 . . . , except as otherwise provided therein.”

RPC rule 1.7 (a) provides, in pertinent part, that, absent each

affected client’s informed consent given in writing as provided
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in rule 1.7 (b),

“a lawyer shall not represent a client if a reasonable
lawyer would conclude that either:

“ (1) the representation will involve the lawyer in
representing differing interests; or

“(2) there is a significant risk that the lawyer’s
professional judgment on behalf of a client will be
adversely affected by the lawyer’s own financial,
business, property or other personal interests.”!?

Since 2012, a significant body of case law has accumulated

in state courts around the country — including the highest courts

of Georgia (St. Simons Waterfront, 293 Ga 419, 746 SE2d 98

’As explained by the Massachusetts Supreme Judicial Court
in its decision rejecting the current client exception, “the
underlying theme [of cases recognizing the exception] seems to be

that . . . [when] the attorneys in the firm seek legal advice
from the law firm’s in-house counsel [concerning an actual or
possible conflict with the client] . . . , the law firm [through

its in-house counsel] is both the attorney for the outside client
and itself a client, and these two ‘clients’ have conflicting
interests” (RFF Family Partnership, 465 Mass at 718, 991 NE2d at
1077). This 1is borne out by the decisions recognizing the
exception (see Bank Brussels, 220 F Supp 2d at 288 [rejecting
claim of privilege as to lawyers’ consultation with in-house
counsel on the ground that “a conflict as to one attorney at a
firm is a conflict as to all”]; Sunrise Sec., 130 FRD at 597 [“a
law firm’s communication with in house counsel is not protected
by the attorney client privilege if the communication implicates
or creates a conflict between the law firm’s fiduciary duties to
itself and its duties to the client seeking to discover the
communication”]; SonicBlue, 2008 WL 170562, *9, 2008 Bankr LEXIS
181, *26-27 [“a law firm cannot assert the attorney-client
privilege against a current outside client when the
communications that it seeks to protect arise out of self-
representation that creates an impermissible conflicting
relationship with that outside client”]).
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[2013], supra), Massachusetts (RFF Family Partnership, 465 Mass
702, 991 NE2d 1066 [2013], supra), and Oregon (Crimson Trace
Corp. v Davis Wright Tremaine LLP, 355 Or 476, 326 P3d 1181
[2014]) — that unequivocally rejects the current client exception
to the attorney-client privilege (see also Edwards Wildman Palmer
LLP v Superior Court, 231 Cal App 4th 1214, 180 Cal Rptr 3d 620
[Cal App 2014]; TattleTale Alarm, 2011 WL 382627, 2011 US Dist
LEXIS 10412 [SD Ohio Feb. 3, 2011], supra). In addition, the
ABA, in the aforementioned resolution adopted by its House of
Delegates in 2013, urged all federal and state courts to uphold
the application of the attorney-client privilege to
communications between a firm’s attorneys and the firm’s in-house
counsel on issues arising from the representation of a current
client — recommending, in effect, that the current client

exception be rejected.'® For the reasons discussed below, we

“Insofar as addressed to the current client exception, the
resolution urged courts to recognize that

“any conflict of interest arising out of a law
firm’s consultation with its in-house counsel regarding
the firm’s representation of a then-current client and
a potentially viable claim the client may have against
the firm does not create an exception to the attorney-
client privilege” (ABA Resolution 103).

The report accompanying the proposal that became ABA Resolution
103 notes that the Restatement (Third) of the Law Governing
Lawyers, in the comment to section 46 quoted at footnote 8 above,
implicitly rejects the current client exception (see ABA,

29



agree with the weight of recent national decisional authority, as
well as with ABA Resolution 103, that the current client
exception should not be adopted.

Before explaining our reasons for rejecting the current
client exception, we observe that we do not believe that a
consultation by attorneys with their firm’s in-house counsel on a
purely ethical issue arising from the representation of a current
client — which, according to SHS&L and Carty, was the sole
subject of the consultation with Kipnes — inherently gives rise
to a conflict of interest between the firm and the client. This
precise point is directly addressed in NYSBA Opinion 789.
Referring to the close analogue of current RPC 1.7 (a) (1)
(prohibiting the simultaneous representation of “differing
interests”) in the former Code of Professional Responsibility (DR
5-105 [former 22 NYCRR 1200.24), the authors of the opinion
framed the question as “whether an in-house ethics advisor
represents interests ‘differing’ from those of clients” (NYSBA
Opinion 789 q 14). The question was answered as follows:

“We think not. The Code defines ‘differing

interests’ to mean ‘every interest that will adversely

affect either the judgment or the loyalty of a lawyer

to a client, whether it be conflicting, inconsistent,
diverse or other interest.’ [This definition is now

Resolutions with Reports to the House of Delegates, 2013 Annual
Meeting, Report 103 [ABA Report 103], at 6).
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found at RPC 1.0(f).] The key phrase is that the
interest must be one that will ‘adversely affect either
the judgment or the loyalty of a lawyer to a client.’
Because the Code requires adherence to its rules in
service of the many duties a lawyer owes, a law firm’s
consideration of its own legal and ethical obligations
in connection with its representation of one or more
clients cannot be said to implicate a ‘differing
interest’ that will adversely affect the lawyer’s
exercise of professional judgment nor the loyalty due a
client within the meaning of the Code.

“To suggest otherwise is counter to everything the
Code embodies. The purpose of consultation on a
lawyer’s ethical and legal obligations is to facilitate
the inquirer’s adherence to applicable law and rules.
Seeking advice from an in-house ethics advisor is
intended to facilitate the lawyer’s proper exercise of
professional judgment and a lawyer’s appropriate
discharge of the duty of loyalty owed to the client in
the same way that an outside client’s consultation with
a lawyer in the firm is intended to facilitate the
client’s lawful achievement of legitimate objectives.
Considering a lawyer’s ethical obligation to represent
a client within the bounds of the law, for instance,
does not give rise to any rightful claim that such
consideration alone adversely affects the lawyer’s
professional judgment or loyalty, for this is what
lawyers are supposed to do” (NYSBA Opinion 789 9 15-16
[paragraph numbers and footnotes omitted]).

NYSBA Opinion 789 similarly rejected the view that

consulting with a firm’s in-house counsel on a client-related

ethical matter necessarily posed a problem under former Code of

Professional Responsibility DR 5-101(a) (former 22 NYCRR

1200.20[a]), the close analogue of current RPC 1.7 (a) (2)

(prohibiting a representation that raises “a significant risk

that the lawyer’s professional judgment on behalf of a client
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will be adversely affected by the lawyer’s own financial,
business, property or other personal interests”):

“We believe that a lawyer’s interest in ensuring
compliance with the lawyer’s ethical duties or
obligations is, or considering the effects of a
possible violation of those duties, does not generally
raise issues under DR 5-101(A). A lawyer’s interest in
carrying out the ethical obligations imposed by the
Code is not an interest extraneous to the
representation of the client. It is inherent in that
representation and a required part of the work in
carrying out the representation. It is, in other
words, not an interest that ‘affects’ the lawyer’s
exercise of independent professional judgment, but
rather is an inherent part of that judgment” (NYSBA
Opinion 789 9 12 [paragraph number omitted; emphasis
added]) . "’

The foregoing analysis of NYSBA Opinion 789 persuades us
that no conflict arose solely by virtue of the fact that
defendant Carty and the SHS&L attorneys representing plaintiff in
the arbitration consulted with the firm’s in-house counsel as to
their ethical obligations under the attorney-as-witness rule when
informed that opposing counsel in the arbitration intended to
call Carty as a witness. Since the existence of a conflict

between the law firm and its outside client with respect to the

»The ABA has expressed agreement with the view of NYSBA
Opinion 789 that an attorney’s consultation with his or her law
firm’s in-house counsel on a client-related ethical issue does
not necessarily involve a conflict of interests between the firm
and the client (see ABA Standing Comm on Ethics and Prof
Responsibility Formal Op 08-453, at 2-3 [Oct. 17, 2008]; see also
ABA Report 103, at 3-4).
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subject matter on which the in-house counsel was consulted is the
lynchpin of the applicability of the current client exception,
that exception, even if we were to adopt it, would not apply to a
consultation with the in-house counsel on that purely ethical
matter. Still, insofar as the consultation at issue in this case
might have extended to whether SHS&L was potentially liable to
plaintiff for malpractice, or how the firm should prepare to
defend itself against such a claim, the consultation concerned a
matter as to which plaintiff’s interests and those of the firm
unquestionably conflicted. Under that scenario, the current
client exception, if we were to adopt it, apparently would apply
to the January 2011 emails generated by the consultation. But we
find compelling the arguments against the adoption of that rather
draconian exception to the attorney-client privilege.'®

First, even if we were to adopt plaintiff’s position that

Kipnes would have violated RPC rules 1.10(a) and 1.7 (a) by

*As previously noted, SHS&L represents that the question of
potential malpractice liability was not a subject of the
consultation with Kipnes, notwithstanding that the email from
opposing counsel demanding Carty’s testimony stated that MSSB, in
defending itself against plaintiff’s claim, would take the
position that plaintiff’s loss was related to “your firm’s [i.e.,
SHS&L’s] failures respecting the contract negotiations.” Without
questioning SHS&L’s representation as to the scope of the
consultation with Kipnes, we dispose of the appeal assuming, as
plaintiff seemingly asks us to assume at certain points in his
brief, that the consultation also covered the malpractice
question.
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advising SHS&L, as its in-house counsel, on a matter involving a
conflict of interest between the firm and an outside client
(i.e., plaintiff), any such ethical violation would not result in
the abrogation of an otherwise valid evidentiary privilege
attaching to the consultation. The ethical rules governing the
legal profession and the law of evidence are two separate and
distinct bodies of law. A violation of the former, even if
warranting the imposition of professional discipline, does not
vitiate a privilege otherwise available under the latter. 1In
this regard, the Preamble to the RPC states:

“"[T]lhe purpose of the Rules can be subverted when they

are invoked by opposing parties as procedural weapons.

The fact that a Rule is a just basis for a lawyer’s

self-assessment, or for sanctioning a lawyer under the

administration of a disciplinary authority, does not

imply that an antagonist in a collateral proceeding or

transaction has standing to seek enforcement of the

Rule” (RPC Preamble { 12).Y

Permitting a former client to invoke a possible ethical
violation by his former law firm as grounds for abrogation of the
firm’s attorney-client privilege, as plaintiff seeks to do here,

would be the equivalent of allowing the client to use the RPC as

a procedural weapon against his former lawyers. We conclude that

Y"The Preamble and Comments to the RPC, although not
officially enacted in New York, were promulgated with the ABA
Model Rules of Professional Conduct, on which the RPC is based,
and may provide persuasive guidance for the interpretation of the
RPC.
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this proposed use, one plainly inconsistent with the guidance
afforded us by the Preamble to the RPC, is not an intended or
proper function of a code of legal ethics. Our view is
consistent with the position taken by the highest courts of
Georgia, Massachusetts, and Oregon in recent cases presenting
factual contexts substantially similar to the one presented

here.!®

8See Crimson Trace, 355 Or at 501, 326 P3d at 1195 (while
“rules of professional conduct [for lawyers] may require or
prohibit certain conduct, and the breach of those rules may lead
to disciplinary proceedings,” this “has no bearing on the
interpretation or application of a rule of evidence that clearly
applies”); St. Simons Waterfront, 293 Ga at 425-426, 746 SE2d at
106 (“the potential existence of an imputed conflict of interest
between in-house counsel and the firm client is not a persuasive
basis for abrogating the attorney-client privilege between in-
house counsel and the firm’s attorneys”); RFF Family Partnership,
465 Mass at 721, 991 NE2d at 1079 (concluding that the principle
that “‘when an attorney [improperly] represents two clients whose
interests are adverse, the communications are privileged against
each other notwithstanding the lawyer’s misconduct’” applies
“even 1f th(e) ‘client’ [invoking the privilege] is a law firm
and the ‘attorney’ is an in-house counsel within that same law
firm”), quoting In re Teleglobe Communications Corp., 493 F3d
345, 368 (3d Cir 2007); accord TattleTale Alarm, 2011 WL 382627,
*8, 2011 US Dist LEXIS 10412, *25 (in sustaining a law firm’s
assertion against its former client of attorney-client privilege
as to its communications with its in-house counsel concerning a
possible malpractice claim by that client, the court noted the
“widely accepted” principle that “the attorney’s failure to
comply with ethical norms should not deprive the client of the
benefit of the attorney-client privilege”) (internal quotation
marks omitted); Garvy, 359 I11l Dec at 217, 966 NE2d at 538 (in a
similar factual context, noting that “while a violation of the
[ethical] rules may have relevance to the underlying claims, it
has no relevance to the issue of whether the documents in
question are protected by the attorney-client privilege”).
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More fundamentally, however, we do not believe that SHS&L’s
in-house counsel, who never personally represented plaintiff on
any matter, would have violated his ethical obligations by
advising his colleagues within the firm on a matter as to which
their interests, and those of the firm, conflicted with
plaintiff’s interest. The contention that Kipnes’s consultation

A\Y

violated the RPC depends upon the construction of the term “a
client” in RPC rule 1.10(a) — the rule providing that any lawyer
within a firm “shall [not] knowingly represent a client when any
one of [the firm’s lawyers] practicing alone would be prohibited
from doing so” (emphasis added) — to include the firm itself when
its interests conflict with those of a current outside client.

We agree with the view of the Massachusetts Supreme Judicial
Court, which, drawing upon a scholarly analysis of the issue (see
Elizabeth Chambliss, The Scope of In-Firm Privilege, 80 Notre
Dame L Rev 1721, 1745-1748 [2005] [hereinafter, Chambliss]),
concluded in RFF Family Partnership that the imputation rule of
Rule 1.10(a) of the Massachusetts Rules of Professional Conduct
(which, like New York’s RPC rule 1.10[a], 1s based on rule
1.10[a] of the ABA Model Rules of Professional Conduct) does not
bar a law firm’s in-house counsel from advising his firm on a
matter involving a potential conflict of interest between the

firm and a current outside client. The court explained:
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“[I]t is plain that the rule of imputation in rule
1.10(a) . . . generally prohibits attorneys in the same
law firm from representing outside clients that are
adverse to each other, but there is nothing in the
language or commentary to [rule 1.10(a)] to suggest
that the rule of imputation was meant to prohibit an
in-house counsel from providing legal advice to his own
law firm in response to a threatened claim by an
outside client. Nor does it make sense to apply the
rule in this context. ‘The primary reasons for
imputation are to “[give] effect to the principle of
loyalty to the client as it applies to lawyers who
practice in a law firm” and to prevent the misuse of
confidential information by lawyers in the same firm.’
Chambliss, supra at 1747-1748, quoting Rule 1.10
comment 2 of the ABA Model Rules of Professional
Conduct (2003). Neither purpose is accomplished by
applying the rule of imputation to the representation
of a law firm by its in-house counsel.

“The rule of imputation safeguards the duty of
loyalty by prohibiting a law firm from representing two
clients who are adverse to each other, where loyalty to
one client may risk disloyalty to the other client. A
law firm can avoid conflicting loyalties by refusing to
represent an adverse outside client. But where a law
firm is already representing a client and that client
threatens to bring a claim against the law firm, the
potential conflict between the law firm’s loyalty to
the client and its loyalty to itself cannot be avoided
and must instead be addressed, either by resolving the
conflict satisfactorily to the client or withdrawing
from the representation. However, a law firm is not
disloyal to a client by seeking legal advice to
determine how best to address the potential conflict,
regardless of whether the legal advice is given by in-
house counsel or outside counsel. See Chambliss, supra
at 1748 (law firm’s duty of loyalty ‘to the client does
not prevent the firm from attempting to defend against
client claims,’ and ‘effort to defend is no more
“disloyal” when it involves inside rather than outside
counsel’). Applying the rule of imputation in such
circumstances therefore would not avoid conflicting
loyalties or prevent disloyalty; it would simply
prevent or delay a law firm from seeking the expertise
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and advice of in-house counsel in deciding what to do
where there is a potential conflict.

“The rule of imputation also protects the
confidentiality of client information by eliminating
the risk that information provided by one client will
be misused to the advantage of an adverse client. When
the adverse client, however, is the law firm itself,
the outside client’s information is not protected from
the law firm client by imputing the conflict to the in-
house counsel because the law firm already possesses
the outside client’s information, and it has a right to
defend itself against the outside client’s adversarial
claims even to the point of disclosing information
given to the law firm in confidence [citing the
Massachusetts analogue of New York RPC rule
1.6(b) (5) (1) and Rule 1.6(b) (5) of the ABA Model Rules
of Professional Conduct]. Even if the rule of
imputation were to prohibit a law firm’s in-house
counsel from representing the law firm against an
adverse outside client, the law firm would still be
entitled to reveal confidential client information to
outside counsel where necessary to the law firm’s own
defense. ‘Thus, the imputation of conflicts to firm
in-house counsel adds nothing to the protection of the
outside client’s interest in loyalty or
confidentiality.’ Chambliss, supra” (RFF Family
Partnership, 465 Mass at 719-721, 991 NE2d at 1078-1079
[footnotes omitted]) .’

For the reasons set forth in the above-quoted analysis of

“The difference between the relevant language of New York
RPC rule 1.6 (b) (5) (1) (permitting disclosure to the extent
necessary “to defend the lawyer or the lawyer’s employees and
associates against an accusation of wrongful conduct”) and the
relevant language of Rule 1.6 (b) (2) of the Massachusetts Rules of
Professional Conduct and Rule 1.6 (b) (5) of the ABA Model Rules of
Professional Conduct (permitting disclosure to the extent
necessary “to establish a claim or defense on behalf of the
lawyer in a controversy between the lawyer and the client”) does
not, in our view, diminish the validity for New York of RFF
Family Partnership’s above-quoted analysis.
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the issue in RFF Family Partnership, we conclude that the
consultation between the SHS&L attorneys and the firm’s in-house
counsel on issues involving a potential conflict of interest
between plaintiff and the firm did not violate RPC rule 1.10(a).
Although plaintiff, unlike the client in RFF Family Partnership,
had not yet threatened to sue his lawyers when the intra-firm
consultation at issue took place, we do not believe that this
factual distinction should lead to a different result. 1In
arguing for adoption of the current client exception, plaintiff
seeks to distinguish RFF Family Partnership, as well as St. Simon
Waterfront and Edwards Wildman Palmer, on the ground that intra-
firm consultation in those other cases took place after the
client had threatened to sue the law firm.?° We reject that
suggestion for essentially the same reasons that lead us, as
previously discussed, to reject plaintiff’s similar argument that
the fiduciary exception should not apply before the attorney-
client relationship has become openly hostile.

We further note that the current client exception, because

“‘We note that this attempt by plaintiff to distinguish the
out-of-state authority rejecting the current client exception is
difficult to harmonize with his brief’s initial affirmative
argument for applying the exception “‘after [the law firm’s]
conflict of interest [with the client has] bec[o]me apparent’”
(quoting SonicBlue, 2008 WL 170562, *8-9, 2008 Bankr LEXIS 181,
*31) .
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it is based on the supposed conflict between the in-house
counsel’s (imputed) duty of loyalty to the outside client and his
or her duty of loyalty to the firm as a client, would not apply
to a law firm’s consultation with a lawyer at another law firm
having no relationship with the client. Thus, the current client
exception has the effect of penalizing the law firm for seeking
advice from one of its own lawyers, even if that lawyer (like
Kipnes in this case) has never actually represented or advised
the outside client. Requiring a law firm to consult outside
counsel would not remove or remedy any potential conflict of
interest that created the need for the consultation in the first
place. Further, limiting a law firm’s ability to invoke
attorney-client privilege to consultations with outside counsel
would not only increase the cost of obtaining ethical advice,
but, more importantly, would likely substantially delay the
process of obtaining such advice. We decline to impose a
requirement that would result in such a delay and concomitantly
increase the potential prejudice to both the client and the law
firm, with no compensating benefit to the client (see RFF Family
Partnership, 465 Mass at 713, 991 NE2d at 1074 [requiring a law
firm to retain outside counsel for ethical advice “may delay the
receipt of the ethical advice because new counsel will need to be

retained and the new counsel’s law firm will need to complete its
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own conflicts check”); TattleTale Alarm, 2011 WL 382627, *5, 2011
US Dist LEXIS 10412, *15 [“by the time a matter has progressed to
the point where outside counsel are called in, it may be too late
to protect the client from damage”]; NYSBA Opinion 789 q 8 [“To
hold that a law firm must always seek guidance outside its halls
in order to preserve an attorney-client relationship — that is,
to hire outside counsel (whose fiduciary duties may extend only
to the firm) in every instance in which such an adversity arises
— 1s simply impractical in the day-to-day life of many law firms,
when issues of professional responsibility frequently require
prompt responses most usefully provided by lawyers knowledgeable
about the firm, its client relationships and its culture”]).

In RFF Family Partnership, the Massachusetts Supreme
Judicial Court pointed out that the adoption of a rule
essentially equivalent to the current client exception — that
lawyers should not be permitted to have a privileged consultation
with their firm’s in-house counsel on a potential conflict with a
client “unless the law firm first either withdraws from the
representation or fully advises the client about the conflict of

interest and obtains the consent of the client to engage in such

communications” (465 Mass at 712, 991 NE2d at 1073) — would have
“dysfunctional” consequences for “both . . . the client and the
law firm” (465 Mass at 713, 991 NE2d at 1074). This is because
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the adoption of the current client exception would present the
lawyer involved with

“four practical alternatives: first, he could withdraw

from the representation without first consulting with

better informed [on ethical rules] and more

dispassionate in-house ethics counsel; second, he could

advise the client of the conflict without first

consulting with in-house counsel, and seek the client’s

consent to confer with in-house counsel; third, he

could confer with in-house counsel without first having

withdrawn from the representation or obtaining the

client’s informed consent, recognizing that the

communications would not be protected from disclosure

to the client; or fourth, he could retain an attorney

in another law firm to discuss how best to proceed”

(465 Mass at 712, 991 NE2d at 1073-1074).

We agree with the Massachusetts court that “[n]one of these
alternatives best serve[s] the interests of the client” (465 Mass
at 713, 991 NE2d at 1074). Accordingly, we decline to adopt the
current client exception.

In its brief urging us to affirm the order directing SHS&L
to disclose the January 2011 emails to plaintiff, amicus curiae
the Association of Corporate Counsel (ACC) takes a position even
more hostile to a law firm’s assertion of attorney-client
privilege against a client than that of the decisions adopting
the current client exception. The ACC argues that “when an
attorney engages in confidential communications regarding a

current client’s representation with another attorney, the

‘client’ for purposes of privilege law is the current client —
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not his or her lawyer. Thus, the privilege is the right of the
client, not his or her lawyer, to assert.” The ACC makes clear
that it believes that this principle should apply “whether [the
lawyer being consulted is] employed by the [inquiring] lawyer’s
law firm or an outside law firm.” Thus, the ACC would have us
essentially eliminate the applicability of the attorney-client
privilege, as against a lawyer’s client, to any consultation by
the lawyer relating to his or her work for that client while the
representation was ongoing, even if the consultation was with
outside counsel, and even if the intended purpose of the
consultation was to benefit the lawyer, not the client, as in
consideration of whether a malpractice claim might exist. The
ACC argues that any other rule “would fly in the face of [a
lawyer’s] duty to act with undivided loyalty” to a client.
Having rejected the current client exception, we also
decline to adopt the even stricter rule urged upon us by the ACC,
which apparently has not, to date, been endorsed by any American

A\Y

court. Beyond question, [l1]oyalty and independent judgment are
essential aspects of a lawyer’s relationship with a client,” and
“[t]lhe professional judgment of a lawyer should be exercised,
within the bounds of the law, solely for the benefit of the

client and free of compromising influences and loyalties” (RPC

rule 1.7 Comment [1]). The issue here, however, is how lawyers
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should deal with the dilemma that arises when they realize, in
the course of an ongoing representation, that they and the client
may have conflicting interests in the matter. In this regard,
the ACC overlooks that a law firm’s duty of loyalty to its
client, as strong as it is, “does not prevent the firm from
attempting to defend against client claims” (Chambliss, 80 Notre
Dame L Rev at 1748), and that the firm’s right to defend itself
includes the right to reveal client confidences to the extent
reasonably believed necessary “to secure legal advice about
compliance with [the RPC] or other law” (RPC rule 1.6[b][4]) or
“to defend [the firm] . . . against an accusation of wrongful
conduct” (RPC rule 1.6[b][5][1]). Accordingly, the end result of
adopting the ACC’s position would be to “encourag[e] the firm to
withdraw at the first hint of a problem,” thereby “limit[ing] the
firm’s opportunity . . . to mitigate harm to the client”
(Chambliss, 80 Notre Dame L Rev at 1747 [footnote omitted]; see
also RFF Family Partnership, 465 Mass at 712-713, 991 NE2d at
1074 [noting that denial of the privilege to in-house
consultations may prompt a firm to “withdraw without adequately
protecting the client’s interests”]). As previously discussed,
we think it preferable, for both law firms and clients, to afford
consultations with a firm’s in-house counsel the protection of

the attorney-client privilege, even as against the client, so as
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to “encourage firm members to seek early advice about their
duties to clients and to correct mistakes or lapses, if possible,
to alleviate harm” (Chambliss, 80 Notre Dame L Rev at 1724).

Plaintiff argues, in support of all his theories for
requiring disclosure, that affording the protection of the
attorney-client privilege to consultations between lawyers and
their firm’s in-house counsel, without an exception for the
client to whose matter the consultation related, will enable
lawyers “to forever shield from their own clients” evidence of
the firm’s malpractice or other misconduct. This argument fails
to persuade us. As noted in one of the decisions upholding a law
firm’s privilege as to consultations with in-house counsel
against a former client:

“It is simply not the case that a legal malpractice

plaintiff will be functionally unable to prove

negligence without gaining access to intra-firm

communications made during loss prevention efforts.

The client still has access to every communication

between the client and the firm and to every

communication made by the lawyer, whether within the

firm or outside of it, that reflects how the lawyer was

carrying out the client’s business. It is hard to

conceive of a case where the only evidence of legal

malpractice is found within the firm’s loss prevention

communications” (TattleTale Alarm, 2011 WL 382627, *o,

2011 US Dist LEXIS 10412, *15-106).

In this case, defendants are asserting the privilege with

respect to only about two dozen email communications that were

exchanged over a nine-day period among SHS&L’s in-house counsel
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and the three attorneys in the firm who were then representing
plaintiff or had previously represented him. Every other
document that SHS&L generated in the course of its representation
of plaintiff apparently is available to him in his present
lawsuit against the firm. If, as plaintiff claims, SHS&L
committed malpractice in representing him in the negotiation of
the terms of his departure from his former employer, MasterCard,
in 2008, any such malpractice should be readily provable by means
of the documents generated in that representation, the documents
(apart from the January 2011 emails) generated in the firm’s
subsequent representation of plaintiff in the litigation against
MasterCard and MSSB, and testimony concerning those
representations. In this regard, it should be borne in mind that
the attorney-client privilege “applies only to confidential
communications with counsel (see, CLPR 4503), it does not
immunize the underlying factual information . . . from disclosure
to an adversary” (Niesig v Team I, 76 NY2d 363, 372 [1990]). 1In
sum, without expressing any view on the strength of plaintiff’s
claims in this action, we do not believe that affording the
protection of the attorney-client privilege to the two dozen

January 2011 emails will substantially impair his ability to
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prosecute those claims.?'

Finally, we find that Supreme Court’s reliance on three
additional grounds for ordering disclosure of the January 2011
emails was erroneous. Supreme Court concluded that the
communications between Kipnes, the in-house counsel, and the
other SHS&L attorneys relating to plaintiff’s representation had
not been confidential based on certain deposition testimony by
Carty. The court interpreted Carty’s testimony to indicate that
she had not subjectively expected her communications with Kipnes
to be held confidential from plaintiff. Even if this is a

correct reading of Carty’s testimony, it is undisputed that the

“'Referring to his cause of action under Judiciary Law §
487, plaintiff also contends that disclosure of the January 2011
emails should be required under the crime-fraud exception to the
attorney-client privilege, an argument that Supreme Court did not
address in granting plaintiff’s motion to compel. Plaintiff has
not made the showing required to trigger application of the
crime-fraud exception (see Matter of New York City Asbestos
Litig., 109 AD3d 7, 10-11 [1st Dept 2013] [“A party seeking to
invoke the crime-fraud exception must demonstrate that there is a
factual basis for a showing of probable cause to believe that a
fraud or crime has been committed and that the communications in
question were in furtherance of the fraud or crime”] [internal
quotation marks omitted], Iv dismissed 22 NY3d 1016 [2013]).
While the record provides grounds for concluding that SHS&L had a
conflict of interest in continuing to represent plaintiff after
his adversary in the arbitration announced that it would call
Carty as a witness, this does not amount to a showing of probable
cause to believe that SHS&L was committing a fraud or a crime or
that the communications between SHS&L’s in-house counsel and the
other firm attorneys were in furtherance of any such fraud or
crime.
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communications between Kipnes and the other SHS&L attorneys were
never actually disclosed to plaintiff, and “a client’s mere
intent to disclose to third persons the substance of the
discussion held with the attorney does not mitigate the
privilege. There must be actual disclosure, otherwise the
confidence . . . has not been breached” (Matter of Vanderbilt
[Rosner-Hickey], 57 NY2d 66, 77 [1982]).%* Contrary to Supreme
Court’s view, defendants have not waived their privilege as to
the January 2011 emails by placing them at issue; defendants have
never indicated, and expressly deny having, any intention to use
the privileged documents to prove any claim or defense in this
action, such use of privileged materials being the sine qua non
of “at issue” waiver (see Deutsche Bank Trust Co. of Am. v Tri-
Links Inv. Trust, 43 AD3d 56, 64 [lst Dept 2007]). Neither does
the record support Supreme Court’s finding that defendants waived
their privilege as to the January 2011 emails by selectively

disclosing privileged communications in this action.

?Plaintiff argues that the circulation of the January 2011
emails to Murray breached the privilege because Murray prepared
plaintiff for his testimony in the arbitration. This argument
overlooks the fact that Murray, as one of the SHS&L attorneys
representing plaintiff in the arbitration, had reason to be made
aware of Kipnes’s advice about the firm’s ethical obligations
under the lawyer-as-witness rule in light of opposing counsel’s
announced intention to call Carty, another SHS&L attorney, to
testify in the arbitration.
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Accordingly, the order of Supreme Court, New York County
(Melvin L. Schweitzer, J.), entered December 8, 2014, which
granted plaintiff’s motion to compel defendants to produce
certain documents that had been withheld on the basis of
attorney-client privilege, should be reversed, on the law, with
costs, and the motion denied.

All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 30, 2016

~—" CLERK

49





