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The immiigration gulag:
Why Defense Counsel Need to
Pay Attention to Immigration

= Someane whe naver spent a day In |ail for their criminal
offense may spend months or years in immigration detentlon
fightIng their case

»  Within days of being picked up by ICE in New York, a detainee
may find him or herself in Pennsylvania, Texas, or New Mexico,
unable to call family or a Jawyer

s Noright to appoimted counsel in civil deportation proceedings.
n Over 50% of all respondents are unrepresented.

= Almost 90% of detalned resp are unrepresented.

Expansion of Criminal Removal

» In 1982, the U.S. » [n FY 2008, the US
deported 413 deported over 72,000
noncitizens based on noncitizens based on
criminal conduct criminal conviction(s)

= In FY 2008, ICE
began remcval
proceedings against
221,805 it identifled in
jails and prisons
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Training Goals

= Eihical and professional responsibilities of
defense coungel representing immigrant clients

» How to integrate immigration consequences into
your practice

s How {0 determine your client's immigration
stafus .

» Basic introduction fo immigration consequences
of criminal conduct

» Resources for case-specific advice

Duties of Criminal Defense Counsal to Advise
of Immigration Consequences of Conviction

= In NY State, affirmative misadvice regarding
immigration is [AC, while failure to advise is not
1AC. .
= NY Const, Ar. 1. § 6: Pecple v. McDonalg, { N.Y.3d 309 (2003}

- People v. Ford, 86 N.Y.2d 397 (1395).

= Sixth Amencment: United States v. Coufo, 311 F.3d 578 (2d Cir. 2002);
United States v. Santalisas, 508 F.2d 703 (2d Cir.1975) (per cusiam).

n Padiifa v. Kentucky, No. 08-651 (argued October
13, 2008): Whether affirmative misadvice is IAC
under the Sixth Amendment

So Why Advise?

= “Deportation proceedings technically are not criminal; but
practically they are for they extend the criminal process of
sentencing to include on the same convictions an additional
punishment of deportation. If [the] respondent were a.citizen,
his aggrepate sentences . . . wouid have been served long since
and his punishment ended. But because of his alienage, heis
about to begin a life sentence of exile from what has become
home, of separation from his established means of livelihood
for himself and his family of American citizens. This is a
savage penalty . ..." Jordan v, De George, 341 1).5. 223, 243
(1951) (Jackson, J., dissenting).




Immigration concerns may trump all other
goals of representation

“[lt may weli be that many clients' greatest potentfal
difficuily, and greatest priority, will be the immigration
consequences of a conviction." ABA Standards for
Criminal Jusfice Pleas of Guilty (3d ed.), commentaty io
Std. 14-3.2(f)

u “Preserving the client's right fo remain in the United
States may be more important to the client than any
potential jail sentence.™ /NS v. 8t Cyr, 523 LS. 288,
322 (2001} {quoting 3 Bender, Criminaf Defense
Techniques §§ 60A.01, BOA02[27 (1959))

Ethical Obligations of Defense Counsel (ABA)

= Responsibilities of Defense Counsel,
Standard 14-3.2(f):

To the extent possible, defense counssl should
determine and advise the defendant, sufficiently in
advance of the entry of any plea, as to the pessible
collateral cohsequences that might ensue from entry

of the cantemplated plea.

Ethical Obligations of Defense Counsel, cont'd

= Commentary: "This Standard . . . strives to set an
appropriately high standard, providing that defanse
counsel should be farsiliar with, and advise defendants
of, all of the possible effacts of conviction. In this role,
defense counsel should be active, rather than passive,
taking the intiative to leam abeut rules in this area rather
than waiting for questions from the defendant, whao will
frequently have little appraciation of the full range of
consequences that may follow from & guilty, nole or
Atfford plea. Further, counsel shouid interview the client
to determine what collateral consequences are ilkely to
be impariant to a client given the client's particular

personal circumstances and the chargesihe client faces




Ethical Obligations of Defense Counsel,
cant’d

a Commentary, cont'd: [Clounsel should be
familiar with the basic immigration
consequences that flow from different
types of guilty plea, and should keep this
in mind in investigating law and fact and
advising the client.”

Integrating Immigration Advice

e Indigent Defenders:

= P, Markawitz, “Protecol for the Development of a
Public Defender mmigration Service Plan™ {2009)
imni j by imdustioe.nim

® Private Defenders:;
= M, Vargas, Representing Immigrant Defendants in
New York State (4™ ed. 2006)
= M, Vargas, "Tips on How to Work With an
Immigration Lawyer to Best protect Your Noncitizen
Defendani Client” (handout materials)

Fulfiling Ethical Obligations

= Siep 1. Determine your client’s status

Routinize: “Where were you born?”

= Be sensitive:
» From the client's perspective you are part of the system.
» Eslablish trust and explain why you're asking.
» Avoid asking for legal conclusions:
= Ask "Where were you bom,” not "Are you a citizen 7"
= Ask "Do you have a green card,” not “Are you |agal?”

= Never assume status from rap sheet info, name,

appearance, or anything slse
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Fuffiling Ethical Obligations

» Step 2; OQbtain Critical Information for
Assassing lmmiaration Consequences
» LPRs: Date of residence & fiest lawful ademission

= Everyone: Date and manner of entry; famify
relationships and family members’ statug
m Parents, spouses or pariners, children
» Past or pending applications to USCIS

Fulfiling Ethical Obligations

= Step 3: Determine if client is alread
subject to negative immigration
consequences, and/or now aft risk of
negalive consequences from.open case
» Check on priars in cther jurisdictions

= Obtain A number if possible and check for pricr
depaortation arders:
= 1 500 898 7180 (onfy reflects ¢. 1896 forward)

Fulfilling Ethical Obligations

m Step 4. Freeze the Status Quag

= Advise client:

» Do not iravel abread

v Do not submit or take further action on USCIS
application until full immigration advisal

« o not apply to renew green card

= if client presently deportable, explain that being
stepped in = deportation proceeding; get in clients
out
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Fulfiling Ethical Obligations

s Step 4: Determine your client’s priorities
and advise and counsel client accordingl

» See "Suggested Approaches for Representing a
Nongitizen in a Criminat Case” in handout
materials

Basics of Immigration Status
and Deportability

Types of immigration status

» U.8. Citizen
» birth
» naturalization

= automatic dervation/acquisition:
= Through either parenl if bom after 2/27/1983
w [fbom on or before 2/27/1903, consull an expert

Lawfut Permanent Resident ("green card™)
Monimmigrant (tourist, student, V)
Asyleefrefugee

QOverstay

» Entered Without Inspection (“EWI")
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LPR Status

» Never expires unless:
» L) orders rernoval or
a LPR abandons status by absen¢e from U.S, or ranunciation

n Expiration date of green card is irrelevant to
status
» LPR status may be obtained 2 ways:
w Ala LS. Consulate abroad {"Consular Frocessing”)
« While present in the United Sates ("Adjustm ent of Status™)
m For LPRs, deportability and relief often turns on
date of first lawful admissicn

Determining First Lawful Admission

a Consular
processing:
Green card will
refiect date of first
lawful entry.

Adjustment of
status: client may
have had earflier
lawful admission

Determining admission date and
expiration of stay for Nonimmigrants

Taatn v &
S 142832036 DL SANPLE = Avisa pemmits the holdar
el AT Uumoma a flight o the
ﬁﬂ;? sep 1 ol " Dr m:?m_ BCP decides
e .Eqi..F whether to admit and

ﬂr_n issues an 94 authorizing

L PR A stay

LHN.. o » Do not confuse visa
1 expiration date with end

of authorized period of
stay
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Work authorization

eSSy = Work authorization
TR e ("permiso”) is not an

L immigration slatus
‘w u ltisgenarally
evidence of pending

application for status,
TPS, or uhenforced
deportation order

L2

LS BN AT 1005,

1pur

= Get the Category
code and call an
expert

REVIEW

w Whatare the 3 ways to become a U.S, citizen?

» How do you determine LPR date? Is this date
ever different than the date of first lawiut entry?

v Whatis the aﬁmazg between a nonimmigrant
viga and an 1-84 card? Which one tefls you
whether someone is currently in valid status?

Deportability v. Inadmissibility

INA § 237, 8 U.5.C, § 1227 WA §212, 8US.C §1182

n Technically:

x deportability applies to those lawfully admitted
{LPRs, NiVs, refugess)

» inadmissibility applies to those seeking lawiul
admissien

m Practically: . :
- each set of rules, or both, may apply fo

the same person in various situations




Criminal Deportability -

» Deportability usually requires “cornviction”
« INA § 101{a)(48)

x 8§ U.S.C. § 1101(e){48)

Definition of “Conviction”

e A conviction is:

n A formal judgment of mE_ﬂ entered by a court
or
» Where adjudication of guif has been withheld,

= A admits facis sufficient lo wamrant a finding of guilt and
» Court has ordered som e form of punishment, penalty, or
restraint on liberty.

= Casefaw: “conviction” requires mere than proof

by preponderance




Definition of “Conviction” [l

w YO:no

w [D: no

JO:yes

Family court offense; no
ATl/diversionary plea: yes
Pre-plea diversicn: no

x Viclations: yes

= ACD: no

REVIEW

« Whatis the difference between
deportability and inadmissibifity?

= Is a youthful offender adjudication a
conviction?

» Can you be “convicted” under immigration
law in a case that was dismissed?

a Is a noncriminal violation a “conviction”?
x s a family court offense a “conviction™?

Criminal grounds of
deportability

INA § 237(a)(2)
8U.8.C. § 1227(a)(2)

10



[ Crimes [nvolving Moral Turpitude

INA § Z37(a)(2)(A), 8 U.S.C. § 1227(a)(2)iA)

Hallmarks of CIMT:
= Inlent i dafraud

= Nostatulory definition

«  CIMT = inherently base, vile = Inlent permanently 1o deprive
or depraved® and Involves = Specific inlent to injuref
‘comupt stienter” (cas elaw) Ihrealsnfdemage property

] ”m.mnzmmm act causing sedous
Turpiiude inheres in the inlan sy
« piiude1 in the intent w Lewy intent

= Negligent or SL crimes are

never CIMTs .
« Reckless crimes may be n Atfempt irefevant to

CIMTs : analysis (except wirit
= Mostspecificinient crimes recklessness)

are CIMTS

CIMT Deportability

INA § 237(a)(2)A} 8 U.5.C. § 122F(a)E)(A)

» One CIMT if: = Two CIMTs
= committed win 5 years of a = glanytime
bt - coyowe
* punisnable Dy 1 year o more, = unlesspart of a “single
regandless of sentence imposed echame of criminal
miscenduct”

» Caution: very high
standard for what
constitutes “single

» |J may consider actual conduct scheme”
(Matter of Skva-Travino, 24 I&N
Dec. 657 (AG 2008))

Controlled Substance Offenses

INA §237(s%2XB), B U.5.C, § 1227({a)X2)X5}

x Any drug crime = Unlike CIMTs, level of
except single affense and timing
possessory marijuana relative fo admission
offense < 30g are irrelevant to

» Being a "drug abuser deportability (but may
or addict® (rarely be relevant to relief)

enforced)

11



REVIEW

= What characteristic of an offense would lsad you
to conclude that it is likely nof a CIMT?

w Do the particular facts of the case matter in
determining whether a given conviction = CIMT?

» If a person is lawfully admitted, under what two

circumstances can a CIMT conviclion make her

deportable? .

If & person s lawfully admitted, under what

circumstances can a CS0 make him

departable?

Firearms offenses

INA § 237(a}2XD), 8 U.S.C. § 1227{a}(2)D}

a Possession of a firearm, with or without intent to
use

n Other offense “involving” a firearm
= May not include possession of ammunition

» Again, level and timing of offense irrelevant

Crimes of domestic violence (CODV)
[NA §237(8)(2)E), 8U.S.C. § 1227{a{2)(E)

w “Crime of violence™; n “Domestic”; cf/w must
» Offense an efement of be current or former

whichis the use, altempted
use or threatened use of Spouse, UNU< mama,

force, or a felany Invalving “cohabitant as
a subsfantial risk that farce m_uocmm_.. or person
will be used P

protected under the

domestic or family
violence laws” of fhe

jid

« 120.00{1)is not a COV;
240.26(1) might be.

12



11
CODV, II: Protective Orders

w Violates that portion of an  » Probably includes family
OOQP "involving protection court adjudications
against threats of harm, (“court has jound")
stalking, or repeated
harassment”

u May ar may not includa
violation of stay-away
order

Crimes Against Children (CAC)

INA § 237(a)2XE), 8U.S.C, § 1227{a)ZXE)

n Crime of “child mwc.mm_. » Minority of cfw must be
mwnmm%m”mw%ﬁ. child an element of the offense

seal gratification or a5 a tool in the

commission of geriols crimas.” Matler
of Veltasquez-Herrera, 24 18N Dec503
(1A 2068)

Crimes Against Children (CAC)

INA § 237(a)}2XE), 8 U.5.C. § 1227(2X2XE}

» Crime of "child abuse, child neglect, or chitd

abandenment”

= [Ajny offense Involving an intentional, knowing, reckess, or crminally
negligent acl or omission that conslitutes maltreatment of a child or that
Impairs a child’s physical or mental welkbeing . . .. At a minimum, this
delinition encompasses convictions for offenses invaiving the infiiction
on a child of physical hamm, even i slight; mentsl or emolicnal harm,
including acts injurious to marals; sexual abuse . .. as well Bs any act
that involves the use or exploitation of 2 child as an object of sewa
gralification or 25 a toal in the commisslon of serious crimes.” Matter of
Valasquez-Herera, 24 18N Dec. 503 {BIA 2008)

a Minority of cfw must be an element of the offense

i3



CODV & CAC I

a Like drugs and firearms, level and ::.i:@

of offense irrelevant

= NB many of these offenses are also

CIMTs

x These cases are difficult to work around if
not dismissed: especially contempt

>mm_.m<m8a. Felonies

Worst category of removable

affense: cuts off most relief

Murder, rape, kidnapping
*Drug trafficking crime”
{hypothetical federal felony}
 Recidivist possession
« Simpis poss. >5g crack

*Crime of violence” = 1 yr senl.

Theftburglary = 1 yr
Forgery/counterfeiting 2 1 yr
Freud » $10,000

Need aot be felony, nor
aggrevated

Sexual Abuse of a Minor
(pessibly misdemeanors nat
requiring sexusl conduct)

Bail jumplng on a fekny
Cerfaln firearma offenses, esp.
for undocumented Immigrants
Obstructioniperjury 21 yr
Cerfain gambling offenses

REVIEW

Can a misdemeanor be an "aggravated fefony™?
How many years after {awful admission can an LPR

safely plead to & gun crime?

Is 2 family court offense of assauit egainst a spouse a
CODV? s a family coust contempt finding a CODV?

Is misdemeanor assault against a baby-mama a CODV?
Would you rather plead aclientto 2 CODV or an

aggravated felony? Why?

14



Criminal grounds of inadmissibility

» Doss not always require conviction
a CIMT

» Excepta single GIMT if max. possible penally is not greater
than 1 yr and actual penally s 6 mos.: “Petly offense
exceplion”

» CS0 (not subject to marjjuana exception)

= 2 convictions w/ aggregate sentence = 5 years
= Reason to Believe Drug Trafficker

» Prastitution & Commercialized Vice

'REVIEW

» Do inadmissibifity grounds require a
conviction? . .

s Name two deportation grounds that are
not inadmissibility grotinds

= When can someone be convicted of a
CIMT but still be admissible?

Other Consequences of
Criminal Convictions

¥ “Good moral character” bar to
naturalization

Discretionary denial of LPR status

» Bar to Temporary Protected Status
Bar to asylum/withholding of removal
inability to renew green card or travel
" a Mandatery detention

15



Determining Client Priorities

5] Hopwiatue ia fome Nawde 10 galn sdrmivsion H ..

1

Priorities for LPRs

» Avoid deportation grounds (“237° grounds}

= Avoid-inadmigsibility ("212" grounds) ta preserve
right 1o travel

= Maintain Good Meral Character jar
naturalization

= Preserve eligibilty for refief
n Mo AR
r No "wlling” 212 offense within 7 years of lawful

admission

= For admissibility, no CSC .

Avoid ICE detection if alreacy deporiable

16
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_u:o:.ﬁ_mm for non-LPRs

» Avoid deportability if currently in status

u Preserve future admissibility

» Maintain eligibility for admissibility waivers
= No C50

= Maintain eligibility for persecution-based
relief.if applicable

n Avold ICE detection if out of status

General Defense Strategies

in addition to seeking to negotiate non
removable plea/sentence, strategies may
include:

» Pre-plea diversion {CPL Art. 216}

w Remaoval to family court for JO

» YO treatment in criminal court

» DA sponsorship of S or U visa for
cooperators/cross-complainants

General Defense Strategies (2)

= Controt allocution of potentially removakle

offense:
» Avoid admissfons of any conduct beyond bare
elements of offense
= Make a record of refiance on immigration
advice at allocution (in-status clients)

 File appeal

» Seek post-judgment relief
» People v. Correa (st Dept)

17



ICE Detection of Clients

» Arrest to arraignment

» Rikers/Boat/Tombs

» Green card renewal

» Other applications: AQS, citizenship
x Return from travel abroad

» Sex offenders

Detainers

s Only currently deportable noncitizens are

subject 10 detainer

« Plead fo.deportable offense after jail fime accrued,
not before :

Detainer does not prevent release from DOC

custody, but does mean.client will be held for

pickup by ICE

u Client has right o refuse ICE interview in DOC
custedy (Form 144) -~

x Never lig to ICE about citizenship

RESOURCES: Consultation

» Collect basic data
m Advise client not to travel abroad, warrant,
or contact USCIS

» Have complaint & rap sheet available
e Call IDP Hotline; (212) 7256422
a Call NLG {federal); (617) 227-9727

18



RESOURCES: Web

» Immigrant Defense Project
w www.immigrantdefenseproject.org

= Defending Immigrants Partnership
= htip://defendingimmigrants.org/

= National Immigration Project, NLG
a hitp:/Awww.nationalimmigratior project.org!

RESOURCES: Print

w M. Vargas, Representing Immigrant Defendanis in New
York State (4™ ed.)

= N. Tooby, Teoby’s Guide ta Criminal Immigration Law

{2008) -
» free download @ www.crimin

.m_m._.o.,maz._m nmzom_.m .com
» N. Tooby, Criminal Defense of Immigrants (4% ed.)

= N. Tooby, Safe Havens (2005)

19



.Pmmnmd..»nm.w Felony Con
> Comseguences (in add
+ Ineligibility for Boﬂ waivers of removal
+ Ineligibility for vohintary departure -~
.+ Permanent inzdmissibility after removal
+ Subfects client to up to 20 years of prison if s/he
illegally reenters the 'US afier removal

> Crimes covered (possibly even if not a felony):

_uo,.wmmmm_o: of more than's mHmBm om Q.mnw 9. any

amount of mcb_wmwmnmnb .

Firearm Trafficking -

Crime of Violeénce + 1 year septence™

Theft ar Burglary + 1 year senterice™

Fraud or tax evasion + loss 1o victim(s) > $10,000

Prostitution business offenses : L

_Commercial bribery, counterfeiting, or forgéry +

1 year sentence* o b

Obétruction of justici .o._..@m_.EQ + 1 year mmnﬂmznm

Certain bal-jumping offenses

+ Various federal offenses and possibly state. -
analogues (money laundering, varous mmamnmu
firearms offenses, alien mEcmm::m_ failure 10 register
as sex offender, etc.) . ,

+ Attempt Of CONSPiTacy o, comm Ed« Om the m_uoSw .

LA L K B A

L1

* &

> No 212(h) waiver vn.mm&m_&s (except for

a m_umﬁa offense. of m:.%_m ﬁommmmmmoq of

defraud as an element {e. g., thefi,
H‘o_.mQE

Crimes in which sodily harm is
“sraused or threatened by zn_
‘Intentional act, ot serios bodily

- harm is nmcmma of threaténed by a
“‘reckless act (e.g., murder, rape,
some Emnmumcmrﬁm_.\mmwmc: crimes)
+ Most sex offenses

> Pelty Offense mxnm»gc;lmoH ‘oné CIMT

if the client has no othér.CIMT +.the
offense js not punishable > 1 year (e.g.,.
in New York can't be 2 mm_o:uo + does
not involve a prison ‘sentence = 6
~months .

mm_osub + does. noH involve
a prispn sentence ,v‘m
months} . :

Controlléd Substance Conviction .
> EXCEPT a m_:m.ﬂn ommmnmn of m:.Eumm ﬁOmmmmmEn om mom
or less of marijuana

> For trimes inchided, see Grounds of Inadrissibility -
> One CIMT committed within 5 years of admission _.35
the US and for which a sentence of 1 year or longer

misdenieanor)
> Two CIMTs committed at mnw time “not m:mﬁm out of"

a single schieme”

Crime Iavolving Moral .Hmamv#:.w.n QHS.G Oobﬁnmou :

may be imposed (e. B in Z..mﬂ York, may Um a Qmmm A

Firearm or Destructive Device Conviction

Domestic Violenceé Conviction or other domestic -
offenses, including: ‘ :
> Crime of Domestic So_mnnm

> Stalking .

> Child abuse, neglect or mU.mDAO:ann

> Violation ..om ordér of protection (¢riminal or civil)

> Aggravated felonies’
« All will'bar asylum

m&cmﬁmnon of mE: has been withheld; where: -
Qu a judge’ or jury -has found the noncitizen mE#% or Em no:QEm:
¢ has entered a plea of WEMQ or mcHo contendere or has admitted
sufficient facts to warrant a.finding | of guilt, AND.
-.(ii) the judge has ordered sonte form of @E.:m?ﬂmmp mumDmHJ\, or
. restraint on the noncitizen’s liberty to be imposed.

is or might later be vacated)

>an is NOT a conviction

> A youthful offender adjudication (e.g:, NY M.\.Ou is NOT 2 conviction

“Particularly serious .nn»BmW. make noncitizens _Dm:m&mm for asylim mnm.ﬁmwwwo@nm.. .,q,.wmﬁ include:

+ Aggrivated felonies with aggregate 5 year. sentence of i _B?_mosamsﬁ will bar withholding

+ Aggravated felenies involving untawful trafficking in conticlied substances will presumptively bar withholding

> Other serious crimes—no statutery definition (for sample case law determination, see Appendix F)

aiternative to Snm_.n.m_,mwou.a._mmuo.mﬁon .Hm @ conviction fo :
immigration purposes if a- gtiilty plea is taken (even if the mc__q Emm

A deferred adjudication disposition ﬁ:&o:n a guilty b_mm {e.g., NY

ence mccnma_. ig

*For the mast up-to-date version of this checkdist, please visit us at hittp://wvww.inimigrantdefenseprojectorg.
=The 1-year requirement refers to an actual or suspended prison sentence of 1 year or more. [A New York straight prebation or

conditional discharge without a
[12/06]

See reverse >

suspended sentence i not considered a part of the prison sentence for immigration purposes.]



relating to charges of the following omnammmw
+ Drug offense (§5.4) :

+ Firearm offense @m 73

:ﬁmmm:o: status of the wmn_nc_m,. client, For further EH‘.OHEEED o how to determine your ¢
to Chapter 2 of our manual, Representing Noncitizeri Criminal U@‘,mm&m:a in New York (4th ed., 2006).

For ideas on how to accomplish any of the below goals, see nwm?mﬂ

+ Violent offense, including murder, rape, or other sex offense, assault, n:sdsm_ mischief or HOUUmQ Qm 5)
+ Propery ommumm including theft; UchHmQ or fraud offense @m 8 .

1d- mQ ich+of:the ..Umn ularim
lient's immigration mﬁmEm ‘refer -

of our manual, which SnEamm mwmn&n mﬁmﬁm@mm

am@onwgrﬂ, §3.2.8

> Second, try to avoid a disposition that triggers
inadmissibility if your client was arrested refurrning from
a trip m_u".om& &r if your client may travel abroad in the
futiire Qmw .G maa ECL).

> If you cannot m<o_n deportability or Bm&:_mﬂgrg but
your n:mn.: ha ided in the United States for more
than | seven years (or, in some cases, will have seven
years before being placed in removal proceedings), try
at least to avoid conviction of an “dggravated felony.”
This may preserve _uOmmm_uHm eligibility for either the relief
of cancellition of removal orthe. so-called mumnru waiver
of ENQBEEUEH% Qmw 2, Umb mmm ) T

> If «.oﬁ nmnbon o that, g.: %OE. nrmbﬂm _.mn or, m:wm_uoa
would be’ ﬁ?.mmﬁnma if mEOe.mn_ "ty to avoid Conviction

> If your chent will be able to avoid iemoval, your client
miay also- wish that you seeka disposition-of the criminal
case that will not bar thé finding of good moral
character mmnmmmma.. for nENmBm?Hu @w N.mﬁ@

> First and. foremost; try 10 avo
msmaﬁmmmvm:@‘ (§§3.3.B and D{1)).

> If you cannot do that, but your client has been
physically present in :._m United States mon mn least one

" Qmmmﬁw_:m in.drugs or.a ¥iolent or &ms.mmaocm nDBm in-
order to preserve eligibility for a special waiver of
inadmissibility for refugees and asylees (§3.3.D{10).

> If you ¢annot do that, but your client’s Jife or:freedom
would be thieatened if removed, try to avoid a+
conviction of a “particularly sericus crime” in order to
preserve eligibility for the retief of withholding of

removal (§3.3.D(2)).

> First munm wontoﬂ 5~ to m<o_& a &aﬂoﬂ_uo: Emﬁ qumnm :

S = IE you cannot avoid inadmissibility UE %ocm n&mcm )

the futre for Eun stafus, E.E::.u

ful vm:dm:m:ﬁ resident spouse, @Ema or,

an employer sponsor; being in foster care status; or _um_mm a

national of a cenzin desi 8& country: . .

> First and forémdst, try o “avoid a Qmﬁomﬁon %mﬁ:_mmoqm
inadmissibility (§3.4.B(1). :

> If you cannot do that, but your client may Un able to

show extreme hardship to a_citizen og, [awful fesident

spouse, parent, or child, try at least to avoid a Controlled

substance disposition-to preserve Hucmm:u_m m_._m&_ra‘ for

the so<alled 2i2() waiver of ENQBEEUES\

3& 4,5(2),(3) and@).

. happens to be a natjonal of, OmeomHm ‘Estoriia,
: mcsme. Laos, Latvia, Lithdania, Poland; former’
wviet Unijon, or Vietnam and eligible for special nm__mm

¢ certain such nationals, try tor avoid a. disposition as
“an ilticit trafficker in drugs’in order to preserve’ possible
eligibility for a special waiver of Emannmm_wn;% mcn such

Hbavqaamﬁm §3.4.B(5).

IF your nmnbﬁ has a fear of m.nn.mnn:ﬁob in the country of
removal, or is a national of a certain designated county
which' the United States has a temposary policy (TPS) of not
BBoSbm _:Qﬁa:mmm based on conditions in that nomnﬁ

> First and monBomﬁ_ iy to avoid any disposition that
might constitute conviction of a “particularly serious
crime” (deemed here 16 include any aggravated m&oao.
or a violent or dangerous crime, in order to preserve-
eligibility for asylum (§3.4.C{1).
> If you cannat do that, but your client's life or mwmmaaa
wolld be threatened if rernoved, 1ry to avojd convidion
iculdrly,Serious_crim @mmama iere to include
an aggravated felony’ with ﬁmmon sentence offatleast
five years), or an aggravated felony involving unlawful
trafficking in a controlled substance (regardiess of
sentence), in order o preserve eligibility for Sm _m:mm Om
| withholdigg of rernoval (§3.4.C(20., "~
= In addition, if your client is a national of any no:mﬁé mo_.
which the ‘United States has a temporary policy of rot
remaving individuals based on conditions in that
country, try to avoid a disposition that causes ineligibility
for such temporary protection (TFS) from removal
(§§3.4.C(4) and Guu

*References above are 10 sections of our manual.

See reverse »
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Hmcﬁum

The “ omﬁmono& %wwomow,.”mmmobv Hmwmﬂob,_camﬁ mwm LIeV

statutory elements of Hwn_ommbmo Sq. cony ‘ 1, with
reference to the particular-conducithat utiderlies the defendar iction. -See; e.g.s-United .
States ex vel. Mylius v. Uhl, 210 F. 860, 862-63 (2d Cir.1914)., The Board of Immigration
Appeals (“BIA”), the administrative appeals wo%.?mﬁbﬁ@ﬁ?&ﬂmEEmHmzob laws on behalf
.of the Attorney General, has also. usually. used this.approach, both on its own and in deference to.
applicable circuit law. See, e.g., Matter of Pichgrd

11 & N. Dec. 330, 335-36 (BLA 1996).

. The modern version of this “categorical approach” is modeled on the analysis elaborated
by the Supreme Court in a pair of federal criminal sentencing cases, Shepard v. United States,
544 U.S. 13 (2005), and ZTaylor v. United States,’495 U.S. 575.(1990), :

M.EBHMHHEH_ context R.Qw:w&%,..c Duenas- Alyarez, 549 U S. 183 (2007). Under 1
version of the “Taylor/Shepard” categorical approach, courts sitiply oom%mp.m the mnuﬂ& or
“generic” federal ground-of rémoval with the minimum .nonmﬁoﬁ.”bmnommm@ to.offend the criminal

‘statute, If every violation of the criminal mﬁmﬁﬁo necessarily falls within the fe mmmnwmm nﬂﬂodﬁa

oy

‘grotind, thén a ‘cor n.inder that oEﬂE&..mSEﬁ categorically

.,,..”oH.HEE.& statiite can be owﬂmwuma.ﬁnﬁoﬁ.gmmmmn 1
.,.wmm@oHSﬂow mwo:bm..ﬁw@.nonsnaou will not be found to Smnﬁ removal re mmw&awm of the mnE&

E.H mamm_eob Em% moﬂmm m.cwmoa.uﬁ to mgé Emﬁ 2




clients about the immigration consequences that may attach to a decision to plead guilty toa .
given offense or to-proceed to trial. .. ) D b e

A chgH ow Hmomuﬁ wg B& mwmoumm ooE.ﬁ amEmHocm r%d :B:”ma oH mﬁomom m&

clarified its nse in several contexts. This practice advisory discusses thess recent. d mmowE Rm N
and @Hoﬁamm concrete tips for OEEE& awmmmamwm to E.oﬁmnﬁ their noricitizen o:oﬁm n rm tof

mmm Homow F&h&m \m baisakov, the BIA, ad
an v. bﬂgﬁmw E&oﬁmm& below), mocbm

H

nEEmBﬁon ._mémom& noﬁ‘wmmm to .mw an omoEo.bﬂ of the, wﬁmeﬁm

by evidence ouiside the record of nonﬁomon 241, & N. Dec. mo.m Qwh» mo.odm Ia aanmw. &q
i m to

2008).

h Ewmmoma. aﬁné a &maﬁoﬁom.wﬂé.

a

E.m.&ﬁmn\q@ ”mEa Qmﬁqm.a%@a

those that .a.ow not nomow:uo_ m‘o&mmoaw of st
aggravating mmnﬁo%&a meant to distinguish w@ﬂémmu Eon mb. Jess. sertous violations om statutes

of the same general type. 24 I & N. Dec. at 313-16. Such “nonelement” fictors, the BIA held,
can be mmﬁgm&aa by mqamuom outside of the Honoa of conviction. /d. at 318-19.

In k,__\.ﬁm&ma m& Y&E&:mulbﬂmwwmwn waégg the wH\w @m&an an Eﬂﬁmnon WQB the

’s attorneys to extend the Gertsenshteyn/Babaisakov approach to the non- -aggravated
felony removal ground of “crime(s] of child abuse,” 8 U.S.C. § qu@ﬁ%@@ 24 1. & N. Dec.
503 (BIA 2008). In order to trigger this ground, the BIA held, 4 criminal offense must include
the minority of the complaining witness as an element of the crime. ﬂ\&%mzmm Hmmwmﬁsm that the
categorical approach will continue to apply where the immigration statute does not * ‘invite”
inquiry into nonelement factors, although the o?Eow gives little guidance about what may
constitute such dn “invitation.” One relevant factor is apparent from Gerisenshteyn and
Velasquez: in both cases, the BIA considered whetier a categorical analysis would render the

relevant deportation ground EmEmomHE% cwam:moﬁm?m of state om.,gmom mﬁﬁ involved

government



deportable conduct. Velasquez, 24 1. & N: Dec.at 515; Gerisenshieyn, 24 1. & N. Dec. at 1 14,
In other words, the BIA seems more likely to deem a particular factor triggering removal to be a
“nonelement” factor that can be established by evidence outside the record of cenviction if that
factor is mosﬂm:% 32 EGE%Q as an &mﬁﬁm RH% t ﬂmﬁm or mo_d al or MBE& ﬁmﬁ&mm
because a om#mqomnmw E%Bmor would Homz: E Eowﬁ aammﬂamam oo&Soﬁmm Eamm maow wﬁmﬁ:am

gscaping HmEQ\mH

B. In hm?n-ﬁ msmcu ‘the Attorney Gener al mHmEm Eﬁw ??Emma the Omﬁmmozn&
Approach With Respect to Crimes Involving Moral .H.E.?E@m o

- The most radical pot ntial slippage in the categ

deportation grotind of“crimes involving moral furpitudé 7). _
Trevino, 24 1. & N. Dec. 687 Tw G. Noomv,, w.o_H.EaH >noﬂm% meﬂ& zﬁwmmmu\ .&.mmﬁHom:w m:mﬁmm

the omﬁmozom_ mmmmo ow Hﬂm ﬁuw:m

Em that ,m_m?m-ﬂwmsxo‘.ém moéE

a CIMT. The defendant’s moE& oonmﬂoﬁ.Hm oo&%ﬁ&% w.nwﬂme.ma mﬁ_.mﬁm.mawﬂ step; the sole
question is whether the elements of the statute of conviction either necessarily fall witbin the
mmmbm_oz ofa O.H?RH.,OH never do so. w If the .Ezémnmao& .Eamn is unable to mmﬁwH.BEn Emﬁ the

nd’ %8?., ..ﬁ&m&ﬂ oH.bow E

the %??HRS@ mmﬂ.ﬂou Eoﬁmmm HOH.%B anwﬂnonmoan@ thitd mﬁow “the HBBﬁBﬁou Emmo Hm
qud.oﬁma to .oomm&ﬂ. E,Q mamn_ou& mﬂmgoo Qo.m_&s&omﬂg mmﬂmﬂsEmm is bmwmmma or

! Noncitizens may be mmvonw.zm.oﬂ inadmissible upon conviction of 6ne or more “crimes involving m orsl

turpitude,” depending on their individual circumstances. See 8 U.5.C. §§ 1182(a)(20A), 1227(a)(2)(AX(), (ii). This
undefined tefm has beed uséd in federal immigration statutes since 1891, see Act of March 3, 1891, 26 Stat. 1084, and
its meaning has beén the Sibject of decades of administrative and judicial case law. See generally Jordan v.
DeGeorge, 341 U.8.,223 (1951) (rejecting a void-for-vagueness challenge to the term and defining it to include any

offenses involving a specific intent to defraud). .
* The Seventh Circuit was the oaly federal court to have R_mnﬁmm the nmﬁmmoﬂo& approach in the CIMT context. See

Aliv. b&%&mﬁ 521 F.34 737 {7th Cir. 2008).

* The Third Circuit has squarely rejected Silva-Trevino's madification of the categorical approach for CIMTs and
reasserted that cases arising within the Third Circuit continus to be governed by existing precedent. Jean-Louis v.
A’y Gen., F.3d_ .., No. 07-3311, slip op. at 18-48 (3d Cir. Oct. 6, 2009). Note, however, that defendants
convicted in the ,EE,m n:oz; still face a ﬁmEmomuﬁ risk of gum subjected to deportation wHooammEmm elsewhere.
® In making this %ﬂmaam:on HBE_.GmDos judges are instructed fo consider whether there is a “realistic
probability” that the statute would be applied to reach conduct that does not involve moral turpitude. 24 1 &' N.

Dec. at 698 (citing Duenas-Alvarez, 549 U.S. at 193).



appropriate to resolve adequately the moral turpitude question,” whether or not contained in the
mopémeocawomobﬁooaqNﬁ%n@.wm&ow ‘ e i o

A

*  When it is not possible to.eliminate or directly contradict allegationja)s in the charging
document that constitute “turpitudinous” behavior, defense counsel at a minimum
should state or have thelr ciient state on the record that the defendant admits to the
offense of conviction but ‘

? The Silva-Trevino opinion arguably does not apply the methedology it describes, and is subject to attack on
pumerous grounds. See Norton Tooby & Dan Kesselbrenner, “Living Under Sifva-Trevino™ {Apr. 27, 2009),
available at http:/farwrw.criminalandimmigrationlaw .com/public/eNewsletter/ Silva-Trevino.pdf. Crimina! defense
counsel, however, should assume that an immigration judge outside the Third Circuit will apply the methods the

Attorney General describes. See supra nate 5.



“gerieric” offer ihawan; thie reasoning -
‘geniéric strongly supports their-iriclusion as
iolence” in the “assault oifenses” practice tip below.

Nijhawan farther. states thatthe following grounds require “circumstance-specific”
analysis: the loss requirement for the tax evasion aggravated felony ground; 8 U.S.C.
§ 1101 (a)(43)}M)(ii); the “if committed for commercial advantage” qualifier in the aggravated
felony grotnd relating 10 franspottation for the purpose of prostitution, 8 US.C. = -

L

§ 1101(a)(43)(K)(i); and the exception to the pagsport fraud and smuggling aggravated felony

grounds for offenses committed to assist family members, 8 U.8.C. §§ 1101(a)(@3)(P) and (N).
Nijhawan, 129 S. Ct. at 2301.

8

# For a comprehensive discussion of the likely impact of Nijhawan on each aggravated felony ground in the
Immigration and Nationality Act, see Dan Kesselbrenner & Manuel D. Vargas, “Practice Advisory: The Impact of
Nijhawan v. Holder on the Categorical Analysis of Aggravated Felonies™ app. (June 24, 2009), available ar
hitp:/www.immigrantdefense project.org/docs/09_Nijhawanpracticeadvisory--(6-24-09) pdf.




WHAT DOES NIJHAWAN MEAN _nox.ox_z__.z,p._._cmm‘mz“wmnac_ﬁm._.@

Pra I3 Eﬂ.um cular.offense categories'are set out nt nd

clut
defendants in immigration procegaing . I
court precedents Indicate that pre-sentence reports are also very likely to be
considered under the circumstance-s pécific approach. See, e.g., Arguelles-Olivares
v. Mukasey, 526 F.3d 171, 178 (5th Cir. 2008) (allowing consideration of pre-
sentencing report as "reasonable, substantial, and probative evidence”); Afll, 521

F.3d at 743.




PRACTICE TIPS

defense oocsmﬂ should consider Eo wozogwm Hunmnﬁoa Eum s&mw HomnmmmEEm :EEQBH
defendants® These wﬁmosom Eum are Bﬁaom into the wo:oSEm crime omamonom

Ommz. ses bm»:ﬁw?. op E..Q.
Emmuoﬁm Offenses . ..

? Criminal defense ESB&G shouid be aware that the constitutional prohibition against ex post facia laws does not
apply in the immigration context. See LN.S. v. St Cyr, 533 1.8, 289, 316 (2001) (noting that Congress may attach
new immigration consequences to past convictions within ceftain constitutional limits). In some circumstances
where disclosure of your client’s immigration status is not prejudicial, it may be advisable to make a record during
allocution that your client is pleading guilty in reliance on immigration advice that you have provided. While this
will not automatically shield your client from futiire changes in immigration law, such a record may strengthen
aveilzble arguments against ratroactive application.

W U.S.C. § 1101(a)(43)(B) (aggravated felony. ground); 8 U.S.C. §§ 1182(a)(2)(A)(I)(ID), 1182(a)(2)(C),
1227(a)(2)(B) {non-aggravated felony inadmissibility and deportability grounds).



e statute
1At L 1Y legations
argiiig document or elsewhere in
roceedings,unless the statute of

* Keep the record clean-of reference to.
negotiate a plea.to a non-drug offense, keep the rec
to the fype.of drilg involved.in the case.: To establi
substance grounds; the govemment.often has the burden:of

convincing evidence that the substance involved is included in the contro

schédulg’at 21 U.S,C:+§ 802. 1 uNijhawan supports the view tha
factfinider catinot look beyond the record of conviction.to establish

in some contexts your
controlled substance offense. In such casés, an indeterminate record may not be

sufficient to prevail).

te a:plea fo.an, ?cﬁw?.nm?.mmmmﬂﬁm lement so as:to avoi | an .

w.ma“ plea’to a non-drug offense ot to ke ep
.___a,_

eligibility for immigrat _ . y conyict
drug felofly or misdemeanor may be cateégorized as.an aggravated felony 1

‘grotinds

it involyes an

element of commercial dealing. Avoid a drug trafficking aggravated felony by. . .
negotiating a plea to a possession-only offense with no element of sdle, distribution or
intent to sell or distribute (note, however, that second or subsequent.possession offenses
may be aggravated felonies—see tip below-—and that possession offenses involving more
than five grams of crack cocaine or any amount of flunitrazepam are aggravated
felonies). If this is impossible, in marijuana cases you can at the very least preserve an
argument that the conviction is nota drug trafficking aggravated felony by negotiatinga
pléa to an 6ffense that is broad enough in its wording to include non-remunerative

' See Matter of Paulus, 11 L & N. Dec. 274 (BLA 1965).
2 you may want to take some time fo compare the contrelle
drugs scheduled at 21:11.5.C. § 802 and its accompenying regulations to determine
substances not included in the latter (or find out if there is an immigration practitioner in the stat

d substances covered in your state's penal code with the
if the former includes any
e who has already

Qonamov. ‘.
13 There is a minor exception under the controlied substance ground of deportability for the possession of thirty

grams or less of marijuana for one’s own personal use. See 8 U.S.C. § 1227(a)(2)(B). This exception does not exist
for the corresponding ground of inadmissibility. :

4 Conviction of an “aggravated felony” presents a bar to almost every type of immigration relief. ‘See, e.g., 8 U.S.C.
§8 1101(f), 1158(b)(2)(BX(0), 1229b. An individual deported on the basis of an “aggravated felony™ also faces a
lifetime bar to lawful return to the U.S. 8 U.S.C. § 1182(9)(A}i1).



transfers or gifts in addition to sale. " You chﬂ Ems keep the Rno& of oobﬁoﬂou n_mmb of
any reference to a sale or mﬂowmﬁqo omuBoba% IS O R

* Beware of second or mnvmmmcwﬁ &EEm possession ommummm Ea _ﬂmmm_ Em record
clean of any reference to prior offenses or recidivist enhancement. -As noted above,
almost every simple uOWmomme om.,owmm will render your client removable. However—as
with the tip above—you may preserve: %oE client’s eligibility fot immigration relief by
mquEm an aggravated felony oozSoﬂou A circuit EUE has a@&om& around the
question of whether EzEEw BEm possession offenses can be mmmﬂommﬁmm to nobmg&m a
drug trafficking aggravated m@_on% The government has mamz@m that a'second or -
mz@mﬂcnmﬁ simple posséssion offense,” even ifit is & misdemeanor, oosm:w&mm a &cm
trafficking aggravated felony becatisg it could Eﬂo\&osom:% be’ @E%oﬁo wmmﬁ.m_:\ asa
recidivist felony offense.” HBEHmHmaou advotates have petitioned for- certiorari on this

issue, ' but defenders should ¢ assume "the worst for thé time being and avoid a Eom toa
second or wcwmmmumﬁ m:E.uH @ommmmfow offensé if at all possible.’ However,if this is not
ﬁOmEEo you'should wmmmu & Tecord tléan of any mention of a priof drug. oomﬁodob or
any muchm to mmmﬂ.m_ Haoagﬂ Edmmocﬁou E&E. m_ d wO mm mﬁ@v mﬂm 851

B.  Offenses Against the wmx%"_

" Offenses against the person may frigger aoﬁomm&ow fot Bonouﬁums n:oﬁ.m E&&n a <mmmq
of mHoEam. Omn.m_u ‘offénses for which a senténce of orie yearor-more Hm___ndw&& ,.S: trigger the
wmmH ated m&ouw mm..oEua for “crime of So?ﬁoa 17 Many EHRBD& . .
sone Ro_Eomm assanlt crimes-will ‘constitute “crimes involving tnora H%HE%
Sex crimés Bmu\ mam:uonmﬁ% pla clients at :mw of removal under: the ‘‘rape’
a minor’ mmmamag& felony mﬁosbaw 193 Om,,mbmom dgainst spouses or vocmmroE Emn&ﬂ_m may
‘trigger removal undet the moﬁﬁmﬁo ‘crites of domestic violence™ mHoEEm of HnBoﬁ_cEQ and
offenses mmemﬁ minors omu Emmﬂ Hmﬂoé,_ cbmﬂ. .&652 ?omm of m,:m mHocba of - o

mmxﬂ& mczmm of

H.nBo<meQ
mmxcm: .&uﬁmm om a EEoH

wmxumﬂ mwcmm ‘of a minor ﬁ:m,ﬁﬁxv is an mmmﬂﬁﬁm mmwon% 1 While some federal courts
had previously been hesitarit to apply the categorical approach to this mnocbm - Nijhawan
strongly supports the argument that this removal ground is a “generic” one requiring application
of the categorical approach. 129 S. Ct. at 2300. Immigration advocates can argue after

15 See generally Immigrant Defense Project Practice Advisory: Using Lopez v. Gonzales to Challenge Aggravated
Felony Drug ,D.mm.awsm Charges or Bars on Relief (May 19, 2008), available at Eﬁ {ferww.immigrantdefense
project. org/docs/08 Post-LopezPractice Advisory51908,pdf.

18 See Carachuri v, Holder, No. 09-60 (petition for certiorari pending}.

T3 U.8.C. §8 1101 (2)(43)(F), Smﬁmxmu?&e:v

BeU.s.C. 88 1182} (XA, 1227¢a){2)(ANE).

98 U.8.C. §§ 1101(a)(43)(A).

09 J.8.C § 1227(a)(2XE)(), {ii).

HRUS.C. §1101@)¢43)(A).-
2 See, e.g., Espinoza-Franco v. Asheroft, 394 F.3d 461, 465 (7th Cir. 2003).

10



seek pleas Emﬁ do not EoEam Q&HQ m@.EmH oowacoﬁ, or Eo BEo 1y « om 5
elements,

the rape ground is a generic one calling
the immigration statute does not define the term “rape,’

the aggravated felony ground is only trig

child- Qamsmomwma oF &m prisonment statute thatlacks the leme 1
conduct and/orintent is far Hmm E&&r after .ﬁmwnx\% to constitute an aggrava a

mmm_m a Emm 8 a mﬁ:fﬁo Qpﬁ ﬂmnwm Ew mm of. Q_m Snaﬁ mm an _mEouﬁ and keep the
al defense, nobnoﬁn or

keep Em Hoooa clear of mmu\ Embﬁoﬂ om Eo EEoﬂQ of Em ooEEmEmmﬂ
Lerounds.of remo at.ma ly-even if the offense.

Swmﬂ. maombmm@m Hﬁa.o,\mr |
child abandonment” under 8 U.S.C mvﬁxmv 2
noncitizens who have been lawfully admitted or paroled. In some omwmm. a OH?E, pleaora

plea to a “child abuse” offense will be materially better for;your obmﬁ than a SAM.
aggravated felony, but you should not advise a mouoaumw t at.
g&oﬁdooum&g itamigr, .om oocbmo_

womonwnmm S.E :ﬁnﬁbm.m .
WHhett it is ‘ot possible ,,Ho._mdoa. conviction of a seX
involving a minotyavoid sentences that increase the: hood
mmﬁmuﬁg EoEaEm Enmﬂoowmﬂg mﬂovmﬁ_ob m.ma sex offe aom Hmmwmqmﬁoa

Rape

“Rape™ is an mmmﬁmﬁﬁmm w&ou% ground. 2 2 .Saﬁsx maonmq.mc@woﬁm the mwmﬂggﬁ Ewﬂ
for the omﬁmmoﬁo& approach. 129 S. Ct. at 2300. While
* jmmigration advocates can argue that

iggered by convictions that satisfy the federal criminal

B See Garcia-Lara v. m«&&mw No. 08-4023,

2009-WL mmm@:m at *3 QE Cir. b&m 23, Mooov {noting the

“categorical approach that governs the determination Whether a conviction constitutes the aggravated felony of

sexual abuse of a minor,” citing Nijhawan,

of complainant was proper).
¥ But see James v. Mukasey,

and questioning whether resort to a police report to determine minority

522 F.3d 250 (2d Cir. 2008) (pre-Vijjhawan case remanding to BIA @nmmzon of

whether child- -efhdangerment statute tacking sexual conduct element was “divisible” as to SAM aggravated felony).
5 See Sirigh v, Ashcroft, 383 F.3d 144 (3d Cir. 2004); but see Espinoza-Franco v. Asheroft, 394 F.3d 461, 465 (7th
Cir. 2005) (pre-NijHawan case allowing resort to extrinsic evidénce of complaining witness's age).

%8 US.C. § 1101(a)(43)(A)-

11



prohibition on “aggravated sexual abuse™at 18 U.S.C. § 2241 (which generally requires forcible
compulsion), or at a finimii; convictions that costain the'elements of sexual infercoirse and - -
lack of consent.?’ Defense counsel cah preseive thesé arguments by avoiding convictionunder -
statutes that punish forcible or compelled sexual conduct, as well as statutes that punish sexual -
penetration without consent. S

* Seek an alternate pléa‘to a statute that dogs not include conduct satisfying the -
common-law deéfinition 6f Fape or the federal definition of “aggravated sexial:.
abuse.” Offerises such as falsé imprisoninént; 4 non-sexual assault statute, or a'sexual
abuse statute that penalizes sexual misconduct other than non-consensual intercourse may
not be considered to fall within the rape aggravated felony ground. To avoid the risk that
such a pléa will rionétheléss ‘constitiite  “crimé of violence™ aggravated felony, seek a

sentence of 364 days or less. el fdy T R e le oy e

™ £

» Beaware that such pleas; while avoiding thé rape agg
" nonetheless constitate' CIMTs that may subject your client toremoval. In some
cases a‘CIMT plea ‘Wil be materially better for your cliént than an aggravated felony, but

u&m.mw,v.aﬁﬂ.wmﬁ_mmﬂww a nioticitizen clie at'a-pleato assault or a false imprisonment
statute is “safe” without onsulting imimigration counsel. fp o

ey B

2. Assdult Offenses: -

A “crinite ‘of violerice” for which'a sentence of ayear or moreis impose
felony.”® A “Crime of vidléroé™is défined for'these purposes as a felonythat; * _
involves a substantial tisk that physical force against the person or property of atiother:may be
used,” or a misdemeanor or felony offense that has as an element the vse, thieatened use, or
attempted use of force against the person or property of muoEaH.pm Recent case law
developments have not altéred'the courts” cotisenisiis'that the'“‘crime of vidlence”.aggravated
felony inqiifyis a categorical'one.> However;defénse counsel should becautious before
concluding that a ‘given felony offense does niot, “by its nature,™ involve:a possibility that force
may be used or that a given offerise lacks an element of the use, thieatened use, or-attempted use
of force. The Suprée Court’s Duenas-Alvarez decision now arguably reduires a showingofa
“realistic probability, not a theoretical possibility,” of prosecution on facts that do not involve
the substantial risk of use of force, or on facts that do not necessarily involve the use of force,
before deportation may be avoided under this ground. See Duenas-Alvarez, 549 U.S. at 193.
Such a sliowing may be based on the defendant’s own case or on other state case law. -

P

ture,

7 See, e.g., Castro-Baez v. Reno, 217 F.3d 1057 (9th Cir. 2000) (relying on Black’s Law Dicticnary definition of
“rape” to hold that “rape” aggravated felony requires nonconsensual intercourse; rejecting the argument that “rape”
requires forcible compulsion); but see Silvav. Gonzales, 453 F.3d 26 (1st Cir. 2006) (statutory rape may fall within

the “rape” aggravated felony ground ).

g 1.S.C. § 1101(a)(43)(F).

¥ Id. (incorporating by reference 18 U.S.C. § 16)..

® Although Nifhawan does not explicitly list crimes of violence as a “generic” crime, “crime of violence” is defined
it the Immigration and Nationality Act with reference to 18 U.S.C § 16, making it analogous to the “violent felony”
analysis in the Armed Career Criminal Act at issue in Taylor; Chambers v. United States, 125 S. Ct. 687 (2009); and
James v. United States, 550 U.S. 192 (2007); in which the Supreme Court used the categorical approach. See alse

supra n.8.
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(“[Als the'level oosmowocm @%mﬁg ecreases, 1.. m.oB
serious resulting harm is Rmcnom in order to msm that the crir 1€, S<o?om mo,

“gotive employment ‘mou negligent omqnum.. W be dee
Leocal v. Ashcroft, 534 U.S. 1, 8 (2004). By the same ﬁowac RoEmmmwmmm as to 9@ Smw
of injury or property damage does not make an offense a crim of. So_muom ecause the

“.ﬁmw:,nomﬁuom is dmw that force QE be moﬁ:\nq nBE.o%mm. Id at 10. While the mEHQBm
in, he:Second, ..‘Ea, HuotﬁF,_mma&Er.wﬁm Ninth -

» Toavoid m“.nmgﬁ._,_.mmmw._ a m_mm_ﬁc .m..mﬁwﬁﬁmwmnﬁﬂu_m.‘ciw‘,nmm:mma_nonannﬁ It
H.oEmEm 9@ case after %?ﬁ-ﬂwmsg ‘Emﬁ_uom:mgﬂ oobmﬁ% annot constitute a CIMT.

* Seek 8 protect against a CIMT finding by creating an wmmemnEm wmnoa Emﬂ a
ess assiult om.».m.:_mm did not inclnde mmmumﬁmum.EEmum_cnm.,m:nw mm_._mmio:m
_ vr.ﬁ_nﬂ. injury.“Reckless assault crimes wit th no aggravating factor such as serious
injiiry may 1ot be OEHm._ mﬁ.ﬁ&.ﬁq {east, however, in many jurisdictions they will not.
constituté “crime of violence” aggravated H,monmm.u. as noted above. Thus, whete a plea to

a negligent offerige-is not possible; a plea'to a reckless offense may guard against the
iction of a OH?SJ has

aggravated mmw.oﬁ% tisk'if not the CIMT risk. For same clients, convi
less drastic consequences.

. wwcﬁmnﬁ_ mmmEmﬂ..m CIMT WE@E@ by seeking a mmmm to attempted reckless assault.
.mné&& mmawﬁmrnocnm um<m found ﬁwa_cmomﬁm the offense of aftempted Hm&ammm assault

N See Jobson v. Asheroft, 326 m_ 3d umq {2d Cir. 2003); Tranv. Qash&mw 414 F.3d 464 (3d Cir. Noomuu Gareia v.
Gonzales, 455 F.3d 465 (4th Cir: 2006); United States v. Portela, 469 F.3d 496 (6th Cir. 2006); Bazan-Reyes v. INS,
256 F.3d 600 (7th Cir. 2001); Fernandez-Ruiz v. Gonzales, 466 F.3d 1121 (9th Cir. 2006) (en banc).
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lacks any logically coherent mens rea, it is categorically not a CIMT:. Seg:Gill v..INS,
420 F.3d 82 (2d Cir. 2005); Kriapik v.. Ashcroft,384 F.3d 84.(3d Cir. woo& As these
cases Ecmqma ; is moEmDBmm wOMEEo to Emmm mEQ to a logically. Enowﬁaa omoumm

EOmmoE& under 4 mSEﬁa Emﬁ wcb;waw EEE%_ oH momom& Eﬁb assa
statute wﬁsmwﬂm both de minimis offensive contact and condact Hmwc:Em
u\oﬁ._oﬁosﬁ is charged under such a statute and an alternate plea’to bomrmo ‘
not nOmmHEm ‘make a record at’ allocution that USE n:mbﬁ 5&8& a m@msmo EHE to injure

and/or dexly that i E.EQ resulted, o o

. ?..E.;Enaonm sﬁr :E_H.En E. =o=-mumn_mn Ean ass :: £

only Emmmﬁ retmioval wider Em ‘rubric om a:“‘crime ‘of oEE. m_uzmmu ow .

abandonment,” if the minority of the complainant is an mmm.Bnnﬂ of the statute. of conviction.

+ Ifa‘defendant is charged 'with an offense specific to-minors; seek an.alternat plea to
an offense that does not include as an element the minority of the noEu_E:mi

Be aware _Em::nr.ucmmm:mmw Bm%&oumm_n_mmm constitute CIMTs or, may, ﬁ.ﬁmané?&.
removal mmonuam.._,nmumun_um .cb Smnbwﬁ:nmdm Ea om.m;mm. : RIS

UoBomﬁo §o_m§o Ommnmmm

>ﬁmn _h..noB mobﬂ.& wmmmﬁﬂ crimes; &mnﬁmmom mwoﬁw Eﬁo isa. EmﬁEoﬁ mﬂoEH m
deportability for “crimes of' moBomﬁc Soxﬁoo ‘which requires : for HmEo<m§ba\ @o Wmﬁ : the
offense must be a“crime of violence” as mmmumm at 18 U.S.C. §16 (discussed .w%wn EEQ..

“assault offénses” gefierally); and 2) the offense must have been committed against a
ooEﬁEEEm witness with a domestic relationship to the mmmmummmﬂ as defined in the HBBHmeom
statute or-who would be protected by federal or state domestic violence laws.>*

2 Compare, e.g.,; Solon; 24 1. & N: Dec. at 241 (“[TThe conviction will be found to be for a crime involving moral
turpitude only if the full range of Eo conduct E.ow:unmm in the statute deuonm such a finding.™) with Silva- Trevino,
24 1. & N. Dec. at 696-98 Q&wnﬁmm fhe “minimuft conduci” approach to determining whether a- statute i§ & CIMT).
BgUS.C. §1227(a)(2)(E)i). The government may argue that the Velasquez-Herrera decision should be revisited
in light of the Supreme Court’s decision in United States v. Hayes, 129 8. Ct. 1079 (2009}, which held thata -
criminal statute that includes wording similar to 8 U.S.C. § 1227(a)(2)(E)(i) invited éircumstance- specific inquiry
into the status of the noBEmEmE but no 095 smm yet En:omam that Velasquez-Herrera’s holding is in doubt.

#gUS.C§ 1227(a)2NEXH).
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wmaam

quoﬁﬂm a u_mm 8 an offense that is not a “crime oﬁ So_manm.: @mm Qmoumﬂoﬂ mﬁ 5

reference to the 259955@ Um?ﬂmmn the mmmmaama and the C
?Cbﬁéns and Q% v. Hayes, 129 S. Oﬁ 51\6 mmoowv may mcho

Hmwm&onwr% ‘cmﬁﬂog he ammmﬁ.&_ma and the ooBEmEEq withess for the H:EU_ se
ity ument, if conommg allow

violénce maoamm of .H.Qsoﬁgr@w ....PES:@ ,_dﬁmmm on pr.

continue to advance the argument that the entirety of this mwoc_ua of Hmﬁoﬁvwrﬁ mWOcE cm
subject to Em omﬁomo “crime of

rical mEHomoF aommmmﬁ.m ﬁ&o nmuboﬁ.ﬂoa a plea toa’

‘m‘amo .Nmaob‘ S a.crime of moEnmﬂo
qu@xmxﬁev

the “crime of Soﬂmnno:_‘mmmamqmﬁ&. H;&ow% mBEEMom HoEosmH.“.. en ) .

term of Hﬁwﬁmoﬁﬂmﬁ of one year or longer, 8 U.S.C.§ EEA&A&XE, and @oﬁuﬁm:% the

“sexual ab m..dm m.EEoH 7 mmmwmﬁﬁoa.mﬂob%mnocﬂm of removal; .C. §.1101(a)(43)(A)
_ \ isee 50 ?.mosoo HE for “assault offenses”

and “sex ¢t Emm; above.

B See, e.g., %a, .Si_< Reno, 228 F.3d :r 17703 E Cir. 2000); Gonzales-Garcia v. Gonzales, 166 F. App’x

740 (5th Cir. uooau..?uﬁg:mﬁm&w Flores v. Ashcroft; 350 F.3d 666, 671 (7th Cir. 2003); Tokatly v. Gorzales, 71
F.3d 613, 621-24 (9th Cir. 2004); Cesar v. Attornéy General, 240 FoApp'x-856, 857 (11th- Cir.-2007) (uppublished).
® See, e.g., Flores, 350 F.3d at 671 (finding the second prong of the domestic violence ground of removability to be
4 “real-offense characteristic” which “may be proved without regard to the elements of the crime’ > and setting ro
real limit on the nﬁmmmn_m.ﬁmﬁ might be used to prove it). Several of the circuit courts had not reached the issue but
deliberately failed to conchisively limit the analysis of the second ?&nm to the record of éonviction. See; e.g.;
Sutherland, 228 F.3d at 177: Gorzales-Gareid, 166 F. App’x at 743 1n.6; Cesar, 240 F. App’x at 857.

¥ See Tokatly, 71 F.3d at 621-24 (applying the strict categorical approach to both the “crime of viclence”
categorization and the determination of the relationship between defendant and cottiplaining witness, finding the

government’ s argument that the second prong should reach beyond the categorical approach while the first prong
remains withinn it to be a “conveluted and bipolar Eam._o&owom%:v ﬁ_sumwa.wmwmm v. Gonzales, 465 F.3d 386,

391-92 (9th Cir. 2006).
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C. Om.gmmm .Pmm:_ﬁ T.oﬁmw?

Offenses against Eovwﬁ% ma¥y- Hmmﬁ H@H:oﬁt mmmﬁmw ﬂomﬁwmmc o:mnﬁm canu a ﬁqﬁ@
of grounds. Many Emm fraud and property damage’ offenses will trigger the CIMT grounds of
removability. % Iy addition, theré are %mﬁmo aggravated Hq&oz% groupds of HmEoﬁw for: . frand
and deceit offerises with a loss to the victim exceeding $10, 000; theft or AcEmHm offenses. H,On
which a sentence of one year or moré is 5%83 ‘offenses Hm_mgm to'commercial @ncmar
forgery and counterfeiting; and money laundering offenses :mmmoncmm in’ mcmﬂmmm E,oSm_oum om
federal OSES& law mﬁa 5<o_<5m Eoﬂo Emb Eo ooo m ?mam T T

-

“Fraud and Umom:: Ommumom :

As m:mocmwma above, ?@&Déaa bmﬁoﬁq m%mmmma Ew @smmnoﬁ cm Swﬂwan a mﬁwEmnom
of monetary loss at: mmbﬁoonm could trigger:the aggravated mmwon% groun for e
“involv[ing] fraud or ‘dedéit in Which the: .HOmm to’ Em victim . nxomo% m 10,0
§ :oRmvﬁmvﬁSu@.. éw:w the Coiirt held that the statute Om oom.ﬁoaow ;
relevant loss amount &s an meEmE the Vi gmm:\ns ovEEb.Qomw place limi
EHEHmS:ob court may exaniine 8 anﬁQ.EEm loss: amount. In mmmEoP Ni ifhay .
the question of Ermﬁwmn ms_o%.wsmo E.qo?% m.m:.& or moomns noEmEm a nmﬁomobn& .obo. _ Hwo S.
Ct. mwmmcq. _ S st 8T e e il IR

« In’ nmmmm ::57; m nr _.mmm cm b.»:n 2. mmnm: EE mb actual
than $10,000, seek:
element of m_.m:n or deceit, Gbmo_. 2§S§x mmm ma_wnanwoc ‘this 5@5@ TEL mBm
strictly omﬁwmozom_. The BIA. H.mmmam theft and taking by fraud as distinct owmoﬂmom ,m_mm

. ".Emamx,. \. Q&\QE 24 I: %ﬁ. N: Dec 436/ (BIA: woowv A Emm offe e aoﬁ include

. as’ §aty élement for conviction is thetefore probal Iy ot an

:y mﬁ.& w&ob% thde -section-§ :oH@oﬁmu@Sv@ even'where ac i .

ad mwouooo Z&o.&oﬁmqm that stch an offerise Emw. boﬁmmu&mmm n@bmagwo a

.mmmﬁm<mﬂma momou% if Eo bﬁmuom E:Bm& 15 one: %mmﬁ. or BoH.m T

. ﬁ\wmnm‘mu.m:mwum»m plea 8 a: :umm” cm.gmm is ac» wcmﬂw_ﬁ E.mm an

" Yécord-of “conivicted” 1oss of w; 000 or less. mnga&ac and 2@.__3%% on mm.Eﬁ
that only losses specifically tied to convicted conduct are relevant to the $10,000 E@SQ
In cases nvolving fraud or deceit where it i8 likely that restitution of over $10,000 will be
ordered or charging instruments allege losses or intended losses over $10,000, allocute
your client to a loss amount of $10,000 or less tied to convicted conduct, or enter a
written stipulation or plea agreements to that effect. Such a record may mRﬁE the
immigration authorities from later proving by, the requisite “clear and convincing

" gvidence” that w&ﬁob& mEoE:w H.ou EE&H H,mm:ﬁcﬁoﬁ was oaowmm are tied to nobsoﬁma

conduct.

. mm aware that fraud: EE anm: om.gwmm may also trigger HmEoﬁ&EQ under the
CIMT mmuoimﬂou m_.o_:a as well as the mmmwmﬁﬁma mm_ob% m_,cnnmm for various

® g U.S.C. §§ 1182(@)(2)(A)DD), qu@@b&@
3 8 U.S.C. §§ 1101(a)(43)(M)(D) (fraud and deceit); 1101(a)(43)(@) (theft and burglary); 1101(a)(43)(R) (bribery,

forgery and counterfeiting); 1101(a)(43)(D) (money laundering).
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forgery and counterfeiting and

3 .

one year or more1s:

129 S. Ctat 2299;

+ For.theft;réceipt of stolen prope ffen
364 days or less to avoid the aggravated felony ground.

o

rmanently
See, e.g.,
& N.Dec. 887
rmanent

D.  Weapons Offenses:

Weapons offenses may trigger removability for sOwaNab clients under the aggravated

ds related to firéarms and explosive devices and illicit fire rms trafficking, as well
ST

ale

felony groun,
as.the non

iig

atternpt of:Conspir:
convictions falling und
relevant-categories of o

othing in Nijhawan or.

“both of which define the -
Additionall
th

» To aveid aggravated felony removal grounds linked to federal firearm offenses,
seek alternate pleas to state statutes that lack one or more of the elements
required under the listed federal statutes. Note, however, that the BIA and the
Seventh and Ninth Circuits have held, under the categorical approach, that a state
offense need not contain any counterpart to the federal “jurisdictional” element

42 11.8.C. § 1101(a)(43)(Q).
4 2 77.8.C. §8 1101(a)(43)(C), (E) {firearm and explosive device aggravated felonies); 1227(a)(2)(C) (non-

aggravated felony firearms ground).
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requiring an effect o nterstate noBEQom in order to: @cm:@ as an‘aggravated felony.
See Matter of Vasquez-Muniz, 231, & N. Dec: 207 (BIA2002); ‘accord Anaya-Ortiz
v. Mukasey, 553 F.3d 1266, 1272 (9th Cir. 2009); quwmﬂm-mom:m:mm 2 ﬁn»&@; 518
E wa 497, 502 (7th Cir. 2008). SRt e

whiere your: cliest i is charged with

To avoid mmuﬂ.m; m_.mE.B mmwclmsow mﬂoi_a
not involve

possession of a firéarif, ¢ “alternate pleatoan’ .
possession of a “firearm or nmmﬁ.nnﬁfo device ..mm‘mmmhmn_._mﬁ. ) m..d. .C m,wukmv.
Keep the record clear om the nature of the weapon if Em_ﬂmﬁﬁn En.Enmm but is

A

not exclusive to “fires ] mmm#mnﬂﬁ” amﬁnmm; mw defined in ‘federal Jaw.

lack of intent.
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TIPS ON HOW:TO QOEA ﬂﬁﬂm A ?B\E EHHOZ LAWYER

1. Asa E.&_EEE.% Emnmﬁ _Eoé %E:, ﬂomm :EE duties relating to a noncitizen
client

Revised ABA Standards for Criminal Hamaommww@mm of QEHQ,EEQ Edition (1 w@ou_

. W@wwomﬂmmmmmm..owUmw.@mmm‘.ﬁmmmmmw..-.”m”ﬁmwﬂﬁd 14-3.2(

* Commentary on mﬁm.:.mma K,w.m@ (Collateral consequences)

given the client’s hhwnminw ﬁm&.o:nw circumstances and the charges the client
Jaces. For example, depending on the x:wa.&nncs it may.well be that many
nmmmahm&&mﬁ P9 ential difficulty, and greatest.

should be 5
different types of guilty p eas, na& should wm@q this in mind in
law and fact and advising %N..m.‘ n.mmﬁ_._wﬁ.

2. Attend _EEWWEQELES training programs te develop c»mn &. wucimmmm on the
immigration nonmmmzmuamu of criminal ci uﬁnﬁcum o

Some training E,oim.mﬁm“

*+ N macnmm.HEE_mﬁmnou Project of the Zmnccﬁ Hmﬁ%m% Guild chmﬂom
Emmm.moﬁsmmqmv -{617) wmﬁ-wﬂmq. B

¢ Immigrant Legal Wmmcmz_m Center mmmm mﬁmﬂmoo O&%E.Emu ?:8 255-
9499

o Immigrant Uﬁ.mumm m_é ect of the New %E,w State, Um?wamwm bwmoemﬁon
(New York, New York) -- (212) 898-4131 _

© New York State Defenders Association 2004



* Expert private ciiminal arid/or iminigration lawyefs alse p
immigration conségiendes of griminal convietions, :Ong’ HmmmEm example 1s:
Norton Tooby of The Law Offices of Norton Tooby in Oakland, California -
(510) 601-1300. For a referral to an appropriate local immigration Jawyer who
provides such training, defense lawyers may contact the local chapt of ﬁwo
Ameérican Immigration Lawyers ‘ASsociation (ATLA) “Contact ‘the .
Washington, D.C. AILA national office at (202) 371-9377 for a current ﬁm@ﬁoﬂo
number for your local AILA chapter.

FETT

3. Get necessary basic E.H.E.Emaon from a mow.ﬁm:&cnu n:mﬁ _umm;.m noumu:_wm
with an immigration lawyer/expert =

s < make sure yol are gefting right ahswer

o oﬁ%mm&& i&&%&_awﬁmww_ intmigration history - 1o
getting right answer

- Current immigration status?
- If Hm.,.ﬁ..&% admaifted; when?
_ Wm,mmnﬁ sioni(s) durinig o_mwﬁ m<@ %amn.m.v

. ”....Bm_mm mEd wd: E,o mqum

ing current ormammm mﬁm Huo%:&m m:oBm?\am m

o?mﬁm igeds to know

e Obtain information regarding client’s equities

. Uoﬂonébm H.ES Eﬁonmﬁ mEEmu.onb ooaoﬁcmwoom Sm m.Sm @S.E
consequences are for the particular client

o Use gmnmﬁob questionnaire, such. as the following mmﬂnwmm”

- gmﬁmsou Hsﬁmwm Osomﬂobmmﬁm (developed by Amm Benson of the
Washington Defender Immigration Project in the State of Washington)

mmﬁmowm&‘
- Basic gmﬁsoﬁ Stafus Questionnaire (developed by The Law Ommoom of

Norton Tooby in Qakland, California) (attached)
- Client Questionnaire (developed 3\ wﬁmﬁ .«E@ Coven, ﬁhm n Zmé %oﬁw

New York) (attached)

® New York State Defenders Association 2004



4. Consult with published Emﬁmﬁm_m mna\ow Eﬂmﬂumﬂ resources E,..E.m oowmm:uuq
with the immigration lawyer/expert :

Consult with published ma B

Guild @cw:m&ma by West Group, 620 Opperman Drive, St. Paul, MN 55164 /
(800) 328:4830) .. - .

. OEEE& Defense of Immigrants, by Norton Tooby with Katherine A
(distributed by the The Law Offices of Zoiob H_oogn 516 508 mqooﬁ Omﬁmbm

CA 94604 / (510) 601-1300)

Tuding 9%83

Valladares, inc

Convictions”
Street, Huntington, NY 11743 / (800) 887-4064) .

Defending Non-citizens in Minnesota Courts: A Sumina
and Client Scenarios, by Maria Baldini
Bar Association / (612) 333-1183)

Champion and available on the internet at
http: \\Eé.ozgmm:zmﬁom org/public, bmﬁ?wmwozdxgHﬂmnoﬁgOcoﬁUooc.Enba

Consult with ‘Eﬁoﬁumw resources, mnww._mm ﬁww,&nv&?m“ _

o United mﬁmﬁnm..Oom.m.” T
N .Hﬁ&ﬁéﬁ;mﬁ.oowmmﬂ.mg& _

* Ooam ow momﬁ_& W@mﬁmﬁomm
WWW.aCCEess.S10. qoismam\om\om table-search. EBM

@ New York State Defenders Association 2004



“Law Offices of Nortoti Tooby

U.S. Supreme Court and Court of >@@oam %B&omm
hitp://taws.findlaw cbiii/ .

Board of Immigration Appeals precedent Qoo@obm
htip://'www.usdoi. moioo:\mmoﬁm&aémmﬁmx htm

bEEonnon and Zmﬁh&ﬁm mwﬁaa Emoﬁﬂmﬁom mﬂm monﬁm

wSu \\&%2 Sm cmﬁ_o_ m

U.S. State Department Country Reports on Human Rights ?moﬁnmm
Uﬁu_“\\ééé mﬁma moi&ﬁa\ﬁow&\wﬁgg rights/hrp Rco ts EEEE EEF

American Timigration Lawyers
http://www.aila.org/

Immigrant Legal Resource Center
http://www ilre.org

wnu..\\éga.méboa\ﬁoog

Consult with mm”_meﬁwn»ﬂ&_ﬁ&% who'is an expert on crime-relafed issues

P,:\mﬁm Ezéﬁmﬁos 52<Q s

When immigration counsel is H.m@EH& fora m@oﬁmo case, defense Hmé%ﬂm are
encouraged to contact an immigration lawyer with expertise ini
criminal/immigration issues. An expert should be aware of the latest
developments in the law relevant to your’ client’s particular situation. For a
referral to an appropriate local immigration lawyer, defense [awyers may contact
the local chapter of the American Immigration Lawyers Association (AILA).
Contact the Washington, D.C. AILA national office at (202) 371-9377 for a
current telephone number for your local AILA chapter. ~

© New York State Defenders Association 2004



Midwest Immigrant Rights Cent

. Immigrant Defense Project of the New York State Defende

Give the immigration 1
and immjgration history in advance or have it ready

termin)

” : efenders ssociation -
(212) 898-4132 (Contact Immigrant Defense Project hotline staff person on
Tuesdays and Thursdays) .

Texas

Lawyers’ Committee for Civil Rights Under Law of Texas — (915) 532-3370
(Contact Lynn Coyle)

Washington

Washington Defender Immigration Project of the Washington Defender
Association — (206) 726-3332 (Contact Ann Benson)

Consult with the immigration lawyer/expert as early as possible

awyer/expert information on your client’s criminal record

Discuss the immigration implications of conviction of each charge against your
client, and potential alternative pleas

L]
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9. Discuss the immigration effect of any potentiai sentefice .

effect of appeal or post-conviction wmﬁmﬁ .ou.‘wm%‘wmm&ma
future inadmissibility, consequences of illegal reentry

13. Hm n_:u: SE _um subject to wmuu%w_ vucnmmmﬁ s mmﬁ. En nEHEnm_ case, hook the

mxown.m% or expert (for pE.nw free evaluati
eccasional evaluation fee.in a more Bﬁwunﬂﬁ case)

15. If client is indigent, contact uon.mon-cnomn cmnwnw resource nmﬁﬁ.
_.EEwnwmn.EE: ?.m. any nonmsmﬂucu mm mrmm_m_u& noE_mmm ncn :Eum E an

© New York State Defenders Association 2004



If you Emma guilty or are
possible detention, ao@onmaou. and/or ineligibility to becomé EZL R or a Citizen. Many . felonies

misdemeanors, and even some “violati . offenses ¢an.cause these p EoBm_...WHEmW
may be true even if you don’t spe; o _

have HH_EEm_Hm__.Eb Snm | B
get mmﬁom. ,Eum MBE_ H.mb.ﬁ Umwmbmm Project émwm;m Www. HHBHmHmsEmmmwmm?E mnﬁoH

2) aﬂumn ﬂ...:% Q..E—Fm_ nuwnmmw were dismi;

to @mooBo mb

If you bm<9._ pled mEE\ or admitted gu t1o mb_o ense and were given an “Adf
of Dismissal,” then the Department of Homeland Security : also generally cannot use those

¥

chargesto -

deport.you or bar you from applying to cm‘ooﬁnwmﬂ.H‘Eﬂ;om.hémnh orice-the case, is:dismissed.

But until your case is'actually dismissed, any contact with Umﬁ%mﬁ,bm moﬁ,&mb@ wooﬁnquommoﬂmhm Q.oH
example, if you travel outside the country, renew your greencard, o1 - apply. o becom tizel
may cause problems because the government might treat your case as mﬂz :ommﬁ EEH 9@ moEmH amﬁo of

dismissal.

plead guilty to an offense but are able to get your charges Qmu:mmma 48\ ooEEonbm a ooﬁﬁ-
ardered program (for example, drug treatment), that will probably still be considered a “conviction” for
immigration purposes and could lead to deportation. Generally, when you plead guilty or admit guilt in
court and then are given some kind of sentence or court-ordered requirement, you can face mammﬁé

gmﬁmﬂoﬂ consequences.

Ifvoudo

(3) I’m a lawful permanent resident — can I'still be amwolm%

Yes. Generally anyone who is not a citizen of the United States can be deported based on some types of
criminal pleas and convictions. You might be able to apply for certain types of “reliet” from deportation



depending on how long you've beén in‘the ¢ zpﬁu h6% Tong you've b A EPRS “and the types of
crimes and offenses i E MBE case. %on should talk tovan’ immigration la ryer to mmﬁo oE Em risks.

3 I'm munoocamimn g% mo nEEEm_ leas and nouﬁnnoum affect E% mﬁmEm

.mﬁa though Vas are csmooﬁﬁmawa u\oc HE E Wmﬁw_ an 8.%@ unity.toadjust your sta s” Under current
ai ecoming af Euw. ad.ocmw mmm

Also, any time %os muoum in _NE even if's 1 _
placed in deportation ?ogm&bﬁ ﬂpo Der E,,EEE om Homeland mmoE.mQ ften questions wmo@Hm in um;m

and @Dmob m@oﬁ nuudmnmﬂoz issues. >b : deporte L just gomcmm heor-
al documents ><o&Em criminal charges helps you Emmoia your ability to

u

If your criminal case is 049. or %os rmﬁ old oouﬂosoum ‘

%,oc, mroE

TefleWing your mH.o@uomH&.oimﬁE%Em 8”&8090 mu HHW or onﬁg <ol

_umEm”. Emoom into am@onmcoﬁﬁmoo@m&bmm. &oﬁuﬁo&a be very .omwmm& to obey all‘¢rim
1 ﬁ.ow.ﬁﬁ the government.might also put you, at risk of @mﬁm _.uﬁ

in ‘nmwonmﬁou

s‘are oiit there to help me?”

Hﬁﬁn ¥ ire moB . Wmmv.wos-@aomﬂ 3 Eﬁumﬂoupm.\&mﬂ can rm_m woc mmﬁm oﬁ E.w E:émgﬂoﬁ nobmm@cmwo%

| 5mU> HEEHWEE Ummmnmo wme moﬁ,..
iﬁé.wgmamn&mmo:mo@ﬁe moﬁ.oum

(212) 725-6422

Families _mo&mnmmaomp
www. familiesforfreedom.org
(646) 290-5551

Legal Aid Society
www.legal-aid.org
(212) 577-3300"

d Smmm,o an immigration lawyer about

inal’ laws since, mn% :

v



waogmg-mogum ourts can give somie de! 1 1
programs and rejoin their communities Hmm_aoa Emﬁ wmoo HSWE Eb or @Emob.

mnamﬁoom to prison, howeve ro (tor
treatment or anger Embmmmgnmgumﬁoﬂﬂ &mmmmmv. The court carefully Eou:o_,.m.

pro mnmmm In some ooE.au if the mmwmmmma completes the program : mgonmm?zw_ .
urts, the defendant may end up with a low-level

Snmmn:munmw for Em.w
The gmmEﬂob om :noﬁﬁnﬂob ” 1 er th: w mmmEnoﬁ om
“conviction” E criminal law. Immigration law definles a conviction as:

“A moH.BmH E&mgoa.ow guilt .ow Em mbms .gﬂmﬂma _u% m_ooE.H or, Hm m& a&o mc on ow sz has

been ﬁ@&&%ﬁﬂmw _ .
-(i) a judge or jury L has womnm fhe &Em mE:%, oH.Eo mrm‘m‘bmmh mﬁm&& a plea of
. mEE\ .Hﬂowo nouﬁmumﬂm or w_.mm m&m.&oa mﬁmmoauﬁ facts 8 émﬂﬁmﬁ a mDmEm of

(ii) %ﬂ amo wm,m oamamm some form of ﬁgmggﬁ penalty, or réstraint on the

alien’s liberty to be imposed.”



because %os mzo essfully
combination of your plea in court and the court order réquirng you to attend a UHomHmB asa

“conviction” moH _Euzqﬂmwob purposes. “That “conviction” might make you nm@on ble or EEEo

nld: owoow SE; an i -ation attorney to find out if
your plea: Tfyou already pled giulty to something; check -
. with an Emﬂmﬁﬂoﬂ.,mxoabo% to. mbm oﬁ 9&09& you are amﬁoumgo mum.i, you might rmam a Em%h

Y

Ifyou mﬂo.,BE.. at
will not have a “conviction” for immigrat L
Dismissal (ACD) in New York law'is mb_.oxmBEo.om the WEQ of Rmc#a&mw ﬁz.ﬂoﬁ am 0

deportability. However, you should be eis moamsw
dismissed. . o

3

Even if} %o,
case not yet Emuﬁmmomyomm give the Der

your mﬁwromnob for Huannmb..ma nmmpmabom.oﬂ onﬁmsmw% miore clo: m@. :
Always talk fo &

What RH, “_“.E_%n..cau convictions? .

Em:ou of Dismissal QwOUV h.Fﬁzmﬁﬁoz faw
are now a%onmgm offenses. even Eoﬁmr
5 o mba

oﬁdm.E dismissal or an Adjournmen nc
recent years, and some old convietions

Fad

they E@Ho not mm@oﬁmg offenses in Eo. past., Amoc. ..mwan,S_w 8. mb HEHEm
out what risks you face now.

How can I, or my attorney, find out whether my case Ep.wnoEmE-mc?Em.noﬁﬁ or old
migrat ,.u..m_ . ,Emqu. B

convictions will nm:mm immigra

You or your Hmﬁuﬁ. should speak o an mwﬁ@bgamm immigration attorney to find out whether
what’s &m%mﬁﬁm in court (the plea offer, an agreement to attend a program .mﬁo ); 9. oE
convictions you already have, will result in immigration problems. As QNEE. ¢d above, even
pleas fo .moBm”.BHQOBommo : riminal violations might result in mm@onmﬁom or other
immigration problems. Your risk of being am@,oioa might also mmm@mm on w.oE. immigration
status (whether you are a greencard/permanent resident card holder, a Hm?moa\m&mon or
undocumented), your criminal record (even if your convictions are ﬁwd\ oEv WOQ plany years




you had been living in the United States before mognﬁm any crimes and/or whether you have
relatives in the United States. . .. - ... o

You or your advocate can get free.advice from the.
725-6422.. For more writt
Consequences 0

When might
guilty to m@ p
makes me deportable? :

Even if on, case is going to be dismissed an
you pled guilty or admitted

program, or have an old conviction that 1
about the current plea/admissions of guilt ¢

(3) If you apply fora lawful permanent resident card (greencard) or citizenship

(4) If you renew your greéncard
(5) If you have other interactions with government officials (including’
and others) : -

If you do not follow the rules of your court-ordere
RO e : ahiction in drdg treatmen

a%onmmm 1

What m,ﬂn some examples of how noncitizen defendants have cmmﬂﬁﬂmnmmﬁ deportation
proceedings following participation.in:problem:solving courts? :

Consider these meE@.Hom, taken Hwoa Zm?._%mumm.m.ﬁﬁm Hmﬁ

Example 1: Jane is a lawful permanent resident (i.e., wwmmmb.mwa wgmma and has been

charged with Criminal Possession of a Controlled Substance in the 5% degree, aclass D

felony ead
is ordered into drug treatment, Upon her sucoessful completion of the program requirements,

(NYPL 220.06). She pleads guilty to this charge as part of a drug court program and

Em..&_a_mmm_ﬁp&m%mm&....mwn_u_@_m.,\“_ﬂ_&ﬂw@@.m@_.mmp@ﬁ_w%m,@o@&%om.@,&ﬁa&
record. -A year later, Jane applies for citizenship. The application form instructs her to

disclose if she has ever been placed in a rehabilitative or diversion program. She explains the



degree, a Qmmw > HEmaoBomuE mo Enm% aogﬁ to mm_.,mmmm.aa E e
d, toa oob&ﬁoﬁ&

&mowﬁm@. A'few months later, : Em adj
he can receive lawful mmﬁwmﬁmﬁ Homamsﬁmﬁwﬁzm (a green omH& H.Hm 18 Emnmm i’ 393,&

?.oooo&mmm and HoE Emﬂ he might be deported on the cmma of his status and his oobﬁoﬂomm.

mo?Em oocnm E&. wwomno&owm Bm%..@o SEEm 8 ooamaoﬁ oonmE &ﬁmﬁmﬂim
] : dion s Ea:

with the assistance of M\. Uf a ey, .
you agree to m:a up certain trial rights inéxchange for wam:bm 99 ooﬁﬁ.oamamm E.o mH.mE

Q&Sﬁ mn%wmmbﬁmﬂos om mE:

For examples of the kinds of alternative _Bﬂmammﬁgﬂmw that have ?wob‘mnonommm::w cmm&b
problem-solving courts, oonﬁmoﬁ the HEBHMBE Defense Project at @Hmv 725-6422.

2. >mw to Emma 8 a &_,mm_.muw oumwmm

Some courts will boﬁ be SEEm 8 consider E:Em you @mao%mﬁo in the treatment program
ﬁ&oﬁ some kind of guilty plea.” In that case, you ‘should talk to your criminal defense
mﬁoB@ ‘about wheéther another plea might be approptiate given the facts of your case. - For
example, EE& a Emm toa aEm offense will mﬂﬁoa certainly make you subject to possible
.an@oﬁmﬂo? a Emm to mmo.& owmamo in USE. case mEmE _amco %oc in a better position to face



any future immigration issues (such as a low-level simple trespass or resisting arrest offense,
which might be a safer option in some states).

OoEmQ the Immigrant Defense Project at (212) 725-6422 for maﬁom about possible
alternative pleas in your case.

3. Ask to enter the program i:coi a court order Hmn.:.mium your participation

If you are never formally ordered by the court to attend a EomHmB as part of your criminal
case, you might be able to argue that you do not have a “conviction” for Eémamaon

purposes. Some courts may @@BE you to enter a ﬁmomﬂmﬁ <&E§5€ or EHo:mw an off-the-
record agreement with the prosecution, and then later will QE i35 the owmamwm ‘without, having
urt-ordered

ordered you to do mE\%Em Thus, you may _uo able to mHme Emﬁ there is no co
“punishment, penalty or H.omd,BE on _&Q.Q: in your case, mbm mE itisnot a “conviction”
under immigration law. However, there has not been much rﬁmmﬁou on this issue, so we do
not know if you will be safe from aowonmgb simply AS\ entering a Eo gram on your own or
through an off-the- record agreement. But, if the court is willing to let you enter the program
without a court order and either does not require a Ewm or allows an alternative plea, you will
beina strong position to argue that you do not have a oobﬁoﬁos for immigration

purposes.

hould always SEEQ an EHE_MEHEH_
We are ‘available to

at (212) 725-6422.

M&m law on these issues is not fully developed. Yous

attorney for advice vﬁ.cnm accepting any Ems or &ﬁw.ms_u Eo&.unr
help you make these decisions. Contact the HHEES.MEH Defense Project
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Representing Immig
4th

By Manuel D <E\mmw .

~ Immigrant Defense Project
New York State Ummmﬂmﬂm Association

ran efendants in New York

and many of those residents are not naturalized citizens. Represeriting Immigrant Defendanis in
New York offers detailed, practical, straightforward, and up-to-date information for criminal
defense attorneys about:

Nearly 20 percent of New York State residents are foreign-bom, according to the U.S. Census,

Potential immigration consequences of specific New York dispositions for noncitizen

clients.
Strategies to pursue in trying to avoid adverse immigration consequences in New York

criminal caseés.

Tn addition to a well-organized explanation and analysis of the relevant law, this volume includes
11 appendices for quick reference.

bly necessary and put it in Sfront

* .. This book is designed to"take the information that is now inescapa
know in advance whether that

Q\. us. We can give cogent answers to client and family .@tmm&.o.:_w.. We i
perfect plea agreement carries with it the fact of exile from home and family...."

— David Lewis, Esq.

wﬁ.om.” $95.00 for all Public Defenders, Legal Aid, 18-B attorneys, NYSDA Members and nonprofits. For
all others, the cost is $145.00. There is no additional charge for shipping and handling.

Order your copy by returning the attached order form and your payment to: Immigrant Defense Project, 3
West 29" Street, Suite #803, New York, NY 10001. For miore information, call the Immigrant Defense

Project at (212) 725-6422.

— o w o s Gms o et R e

copy (or copies) of Representing Immigrant Defendants in New

Please accept my order for
payable to the Immigrant Defense Project.

York 4™ Edition. Enclosed is my payment for §
Please send to:

Name:

Organization:

Address:

Phone: m-Bmw_

To pay by credit card: Please use Google Checkout through our website at www.immigrantdefenseproject.org

- Ry e m—







